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HOTEL  Dt    MINISTERS  DES  AFFAIRES  ETRANGERES,   PARIS 


PROCEEDING 


OF     THE 


TRIBUNAL    OF    ARBITRATION 

COXVEXEU   AT    PARIS,    1893 


FIRST    DAY.    FEBRUARY,   23™,    1893 

Pi-otocolc. 

Le  Tribunal  s'est  reuni  a  Paris  dans  I'llotel  du  Ministere  des  Affaires 
Kirangeres  de  France. 

Les  Arbitres  presents  etaient : 

L'Honorable  JOHN  M.  HARLAN,  Juge  de  la  Cour  Supreme  des  Etals- 
Unis,  un  des  Arbitres  designes  paries  Elats-Unis; 

M.  le  Baron  ALPHONSE  DE  COURCEL,  Senaleur,  Arbitre  designe  par  la 
France ; 

Le  Tres  Honorable  Lord  HANNEN,  Pair  d'Angleterre,  siegeant    a  la 
Cour  Supreme  d'Appel,  un  des  Arbitres  designes  par  la  Grande-Bretagnc, 
Lesquels  se   sont  assures  que  leurs  pouvoirs   respectifs  etaient  en 
bonne  et  valable  forme. 

M.  le  Baron  DE  COURCEL  est  invite  par  ses  collegues  a  prendrc  place 
au  fauteuil  de  la  Presidence  pour  la  presente  seance. 
Assistent  a  la  seance  : 

M.  WILLIAM  WILLIAMS,  en  qualite  d 'Agent  Special  et  Conseil  Adjoint 
pour  les  Etats-Unis  d'Amerique,  et 

L'Honorable  M.  CHARLES  II.  T UPPER,  en  qualite  d'Agent  de  Sa  Ma- 
jeste  Britannique. 

MM.  WILLIAMS  et  TUPPER  ont  depose  sur  le  bureau  du  Tribunal  Ar- 
bitral les  Commissions  qui  les  accreditent  dcvant  le  Tribunal. 

Assistent  egalement  a  la  seance,  en  qualite  de  Conseils  du  Gouverne- 
ment  Britannique  : 

Sir  CHARLES  RUSSELL,  Conseil  de  la  Reine,  Membre  du  Parlement, 
Attorney  General  de  Sa  Majcste  Britannique; 

I 


Sir  lih.iiMti)  \\KIISIKI;,  Couscil  de  la  Heine,  Membrc  (In  Parleincnl  : 
M.  ('.mtisToriiKii  ltoi!i\sn\,  Coiiseil  do  la  Reiue. 

Le  1'ivsidfiil  a  invite  .M.  FKKII.  aiicien  Consul  General  <!<•  France,  a  re- 
diger  Ic  Prolocole  de  la  seance,  avec  le  concours  dc  .MM.  \\ILLIAMS  el 

TtTI'KR. 

M.  \VIU.I\MS,  agissant  au  nom  du  Gouvernement  des  Etats-Unis,  de- 
iiiande  que  le  Tribunal  s'ajmirne  an  23  mars. 

M.  TiTi'KR,  an  noin  dn  Gouvernemeul  Britannique,  appuie  la  deuiande 
do  .M.  WILLIAMS. 

Sir  CHARLES  HUSSELL,  Principal  Conseil  de  la  Grandc-Hrcla^nc.  declare 
que  les  Gonseils,  quoiquc  ini'ormes  d'avance  de  la  demandc  qui  devail 
elre  presentee,  onl  lenu,  par  deference  pour  le  Tribunal  Arbitral,  a  se 
presenter  a  eetle  premiere  seance. 

Le  Tribunal  Arbitral,  laisant  droit  a  la  demande  qui  lui  est  adressee 
an  uom  des  deux  parties,  decide  de  s'ajourner  au  23  mars. 

La  question  de  la  publication  des  Memoires  et  Contre-Memoires  a\aul 
ele  posee,  les  Arbilres  declarent  qu'elle  n'est  pas  de  leur  competence. 

Quant  a  la  publication  du  Protocole  de  la  presente  seance,  les  Arbilres 
presents,  ne  se  trouvant  pas  en  nombre  suffisanl  pour  prendre  une  deci- 
sion de  nature  a  Her  pour  1'avenir  le  Tribunal  Arbitral,  declarent  que  ju>- 
qu'a  nouvel  ordrele  Protocole  de  la  seance  du  23  fevrier  demeurera  secret . 

Le  Protocole  de  cette  seance  cst  accompagne  d'une  version  anglaise, 
dont  rexaclitude  sera  certiliee  par  les  Agents  des  deux  Gouvernemenls 
des  Etats-Unis  et  de  la  Grande-Bretagne. 

Le  Tribunal  Arbitral  s'ajourne  au  23  mars. 

Sifjne  :  ALPH.   DE  GOURCEL. 
JOHN   M.  HARLAN. 
HANNEN. 


SECOND   DAY.    MARCH,    23",  1803 


M.  Develle,  Ministre  des  Affaires  Etrangeres,  a  souhaite  aux  membres 
de  la  Commission  la  bienvenue  en  cos  termes  : 

«  MESSIEURS, 

«  M.  le  President  de  la  Republique  vous  dira  dans  un  instant  avec 
quelle  satisfaction  il  a  vu  deux  grandes  nations  amies  faire  choix  de  la 
capitale  de  la  France  pour  la  reunion  du  Tribunal  arbitral  qui  doit  exa- 
miner et  resoudre  le  differend  qui  les  divise. 

«  Je  suis  heureux  de  mettre  le  ministere  des  Affaires  Etrangeres  a 
votre  disposition  pour  la  tenue  de  vos  seances;  je  considere  comme  un 
grand  honneur  de  pouvoir  saluer,  au  debut  de  leurs  travaux,  les  membres 
de  ce  Tribunal,  oil  siegent  des  homines  d'Etat  designes  pour  la  noble  fonc- 
tion  d'Arbitres  par  1'eclat  qui  s'attache  a  leurs  noms  et  par  les  eminents 
services  qu'ils  ont  rendus,  soil  a  la  lete  du  gouvernement  de  leur  pays, 
soil  dans  les  plus  hautes  charges  de  la  magistrature  ou  de  la  diplomatic, 
soit  dans  les  assemblies  politiques. 

«  Je  tiens  a  saluer,  en  meme  temps,  les  Reprcsentarrts  et  les  Conseils 
des  deux  Parties,  que  tant  de  litres  recommandent  a  la  confiance  de  leurs 
Gouvernements  respectifs  el  qui  doivent  etre  secondes  par  des  juriscon- 
sultes  et  des  orateurs  d'un  si  grand  renom. 

<-  Messieurs,  en  vous  souhaitant  la  bienvenue,  je  puis  vous  donner  1'as- 
surance  que  1'accueil  que  vous  recevre/.  parmi  nous  sera  digne  des  services 
qui  vous  onl  illuslres  et  des  nobles  pays  qui  vous  ont  confie  la  mission  de 
les  representer  ou  de  defendre  leurs  interels.  » 

Subsequently  a  meeting  of  the  Arbitration  Tribunal  was  held  the 
following  is  a  report  of  the  meeting. 

MKKTI.M;  01-  TIIK  TIUBTXAL 

Present  : 

Baron  DE  COURCEL  (Arbitrator  named  by  His  Excellency  the  President 
of  Hie  French  Republic),  president  of  the  Tribunal;  Mr  JUSTICE  HARLAN 
and  Senator  MORGAN  (Arbitrators  named  by  the  President  of  the  United 
Slates);  (he  Right  Hon.  Lord  HANNEN  and  Sir  JOHN  THOMPSON  (Arbitrators 
named  by  Her  Britannic  Majc-h  :  marquis  VISCONTI  VENOSTA  (Arbitrator 
named  by  His  Majesty  the  King  of  Italy);  Mr  GREGERS  GRAM  (Arbitrator 
named  by  His  Majesty  the  King  of  Sweden  and  Norway). 

Hon.  JOHN  W.  FOSTER,  Agent  of  the  United  State*. 

Hon.  E.  J.  PHELPS,  Mr.  JAMES  C.  CARTER,  Hon.  H.  W.  BLODGETT,  Mr  F. 
R.  COUDERT,  Counsel  for  I /ie  United  Stale*. 


Mi  \\II.I.I\M  \\JI.I.I.\MS  and  Mr  RUKERT  LANSING,  A xxuriate  Counsel  for 
tin-  I'nited  Statr*. 

The  Hon.  CHARLES  II.  TUIM-KR  Minister  of  Marine  and  Fisheries  for 
the  Dominion  of  Canada),  Agent  of  Her  llril<innic.  Majesty. 

Sir  CIIAHLES  HTSSELL,  Q.  C.  M.  P.,  Her  Britannic  Majesty's  Attorney 
(i.'iioral;  Sir  HICHAHD  \\'KIISTER,  Q.  C.  M.  P.;  Mr  CHRISTOPHER  ROBINSON, 
Q.  C. ;  Mr  M.  II.  Box,  Counsel  for  Her  Britannic,  Majesty. 

Mr  CHARLES  RUSSELL,  Solicitor  to  the  British  agent. 

Lord  Hannen.  --  If  I  may  be  permitted  to  make  a  motion,  it  is  that 
the  Baron  de  Courcel  be  elected  the  President  of  this  Tribunal.  We  have 
already  had  the  advantage  of  his  assistance  as  provisional  President,  and 
we  know  from  experience  how  much  we  have  to  expect  as  to  the  manner  in 
which  he  will  conduct  the  business  of  the  Tribunal  should  you  accept 
my  suggestion  that  he  be  elected  President. 

Mr  Justice  Harlan.  -  -  I  desire  to  second  the  motion. 

The  motion  was  put  and  carried  unanimously. 

The  President.  —  I  accept  it  with  great  pleasure  and  will  occupy  im- 
mediately the  seat  of  the  President  and  sit  accordingly. 

Baron  de  Courcel  then  took  the  chair  and  delivered  the  follow!  ng  address : 

«  MESSIEURS, 

«  Vous  me  faites  beneficier  de  1'usage  courtois  qui,  dans  les  reunions 
d'un  caractere  international,  attribue  au  repre"sentant  du  pays  ou  elles 
siegent,  la  presidence  de  leurs  travaux.  Je  vous  en  remercie  pour  mon  pays 
et  pour  moi-meme. 

«  Lorsque  les  Gouvernements  de  la  Grande-Bretagne  et  des  Etats- 
Unis  d'Amerique  ont  decide  de  terminer  par  les  voies  amiables  d'un  arbi- 
trage le  litige  deja  ancien  des  pecheries  de  Behring,  et  lorsqu'ils  ont  choisi 
Paris  pour  siege  du  Tribunal  arbitral  instilue  en  vertu  de  leurs  accords, 
ils  ont  fait  a  la  France  et  a  sa  capitale  un  hommage  insigne.  J'ose  dire 
que  1'une  et  1'autre  en  etaient  dignes. 

«  Nulle  part,  assurement,  vous  ne  sauriez  trouver  {'atmosphere  d'une 
plus  sincere,  d'une  plus  chaleureuse  sympathie  pour  1'oeuvre  grande  cl 
bonne  que  vous  etes  charges  de  poursuivre.  A  travers  les  chocs  et  les 
epreuves  qu'inflige  inevitableraent  a  tous  les  hommes  la  dure  realite  des 
choses,  la  France  est  demeuree  une  nation  obstinement  idealiste  :  toute 
conception  ge"nereuse  la  louche  et  1'interesse;  elle  est  passionnee  pour  la 
cause  du  progres  dans  1'humanite.  Or  quel  but  plus  ideal,  quel  progres 
plus  noble  et  plus  digne  de  recherche  que  la  disparition  graduelle  des 
recours  a  la  force  brutale  entre  les  peuples  de  la  terre  ?  La  procedure 
arbitrale  y  vise,  et  chaque  arbitrage  nouveau  nous  en  rapproche  en 
fournissant  une  preuve  de  plus  de  la  possibilite  materielle  de  ce  qui, 
hier  encore,  n'apparaissait  que  comme  un  reve. 

«  11  y  a  quelques  annees,  les  Arbitres  convoque's  a  Geneve  par  1'au- 
torite  pacifique  d'une  sentence  que  deux  iieres  et  puissantes  nations 


s'elaienl  engagees  d'avance  a  accepter,  mettaient  heureusement  fin  a  une 
discussion  qui  semblait  n'avoir  d'autre  issue  possible  que  la  guerre. 
L'arbitrage  de  1'Alabama  a  fait  epoque  dans  1'histoire  des  relations  inter- 
nationales ;  on  peut  dire  qu'il  a  rajeuni  1'antique  droit  des  gens  et  qu'il 
lui  a  ouvert  une  ere  nouvelle,  avec  la  perspective  d'une  action  indefini- 
ment  bienfaisante.  Les  deux  nations  qui  se  sont  soumises  an  verdict  de 
Geneve,  malgre  des  sacrifices  qui,  dans  les  premiers  moments,  ont  pu 
couter  a  1'une  et  a  1'autre,  ne  se  sont  pas  repenties,  a  la  longue,  de  leur 
appel  a  la  force  purement  morale,  puisqu'elles-memes  le  renouvellent  au- 
jourd'hui,  d'un  commun  accord,  dans  des  circonstances  analogues. 

«  Le  proces  qui  va  se  plaider  devant  vous  n'est  point  de  ceux,  il  est 
vrai,  qui,  selon  1'apparence,  pouvaient  dechainer  le  redoutable  fleau  de 
la  guerre.  Mais,  en  dehors  de  cette  extremite  fatale,  combien  de  maux  ne 
cause  point  aux  peuples  un  refroidissement  durable  et  la  persistance  de 
sentiments  amers !  Comme  les  individus,  les  nations  se  doivent  la  cha- 
rite,  et,  lorsque,  cedant  aux  conseils  de  1'orgueil,  elles  manquent  a  la  loi 
providentielle,  elles  se  condamnent  elles-memes  a  bien  des  souffrances. 
Si  les  conciliations  de  1'arbitrage  n'avaient  d'autre  effet  que  de  les  preser- 
ver de  ce  peril,  elles  feraient  encore  aux  peuples  un  bien  incalculable  et 
serviraient  Ires  utilement  la  fraternite  bumaine. 

«  Votre  presence,  dans  cette  salle,  Messieurs,  est  le  plus  eloquent 
temoignage  du  prix  qui  s'attache  a  la  decision  attendue  de  vous. 

«  L'Angleterre,  de  lout  temps  si  feconde  en  eminents  jurisconsultes, 
les  Etats-Unis,  le  Canada,  qui  continuent,  a  leur  lour,  dans  le  nouveau 
monde,  une  tradition  dont  1'origine  atavique  doit  etre  cherchee  peut-elre 
sur  notre  vieux  sol  normand,  ont  depute  ici  des  personnages  dont  la 
science  et  la  rare  perspicacile  ont  ete  eprouvees  dans  les  plus  hautes  et 
les  plus  dedicates  fonctions  de  la  magistrature,  ou  dans  les  discussions 
d'assemblees  poliliques  renommees  par  leur  prudence.  A  cole  d'eux,  je 
vois  sieger  un  homme  d'Etat,  sage  heritier  de  1'illustre  Cavour,  et  dont  la 
diplomatie  europeenne,  aux  conseils  de  laquelle  il  manque,  n'a  pas  cesse 
de  regretter  la  retraite  prematuree  et  volonlaire.  Un  autre  de  nos  col- 
legues,  venu  du  Nord  scandinave  et  que  sa  reputation  a  devance  ici,  occu- 
pail  naguere  dans  sa  palrie  1'un  des  postes  les  plus  eleves  que  puisse  con- 
ferer  la  juste  confiance  du  souverain  de  deux  royaumes  jumeaux, 
egaleraent  jaloux  de  leur  iudividualite. 

«  A  volre  barre  se  presenlent,  an  nom  des  deux  grandes  puissances  qui 
vous  onl  remis  le  reglemenl  de  leur  cause,  des  hommes  politiques  de 
premier  ordre.  L'un  d'eux  dirigeait  hier  encore  les  relations  inlernalio- 
nales  de  la  grande  republique  americaine.  11s  sonl  assisles  de  conseils 
habitues  a  briller  an  premier  rang  tantot  au  barreau,  tantot  dans  le  gou- 
wrnement  de  leur  pays,  que  1'admiralion  de  leurs  concitoyens,  de 
diaque  cote  de  1'Atlantique,  salue  du  litre  de  princes  de  1'eloquence. 

«  C'esl  un  honneur  qui  suffit  a  illustrer  une  existence  entiere  que 
d'etre  appele  a  sieger  pres  de  pareils  hommes.  La  responsabilite  de  les 
pivsider  serait  bien  effrayante  si  celui  de  leurs  collegues  qu'ils  ont  charge 


de  relic  lAche  nc  devail  compter  sur  leur  indulgent  el  infaillihlc  appui. 

«  Puissr  hi  divine  Providence,  de  qui  relevenl  loules  les  actions  des 
hommes,  nous  donner  la  force  et  nous  inspirer  la  sagesse  ndcessaire 
pour  accomplir  notre  difficile  mission,  et  pour  marquer  ainsi  une  elape 
vers  la  realisation  de  la  parole  pleine  de  consolation  et  d'espoir  de  celui 
qui  a  dit  :  «  Bienheureux  les  pacifiques,  car  la  lerre  leur  appartiendra !  » 

«  Messieurs,  je  crois  elre  1'inlerprete  de  votrc  pens^e  a  tons  en  vous 
proposant  d'interrompre  ici  noire  stance,  afin  de  porter  a  M.  le  President 
de  la  Itupublique  franchise,  avec  1'horamage  de  nos  respects,  1'expression 
de  noire  gratitude  pour  1'hospitalite  que  nous  recevons  de  la  France.  » 

You  will  notice  thai  I  have  made  the  motion  that  we  should  break  up 
our  sitting  to  prepare  ourselves  for  the  reception  by  the  President  of  the 
Republic,  but  I  think  we  must  fix  a  day  of  adjournment  before  we  do  so. 

Mr  Justice  Harlan.  —  I  should  think  the  first  thing  to  be  done  is  this  : 
I  move  that  the  President  of  the  Tribunal  nominate  some  person  lo  the 
Tribunal  to  act  as  nominal  Secretary. 

The  President.  -  Then  if  you  would  allow  me  I  would  propose 
Mr  Imbert  our  late  Minister  plenipotentiary  in  Lima  to  act  as  Secretary, 
but  I  must  beg  of  the  English  and  American  Arbitrators  to  designate  at  least 
one  English  and  one  American  Assistant  Secretary  I  should  be  pleased  if 
Lord  Hannen  and  Sir  John  Thompson  and  Senator  Morgan  and  Mr  Jus- 
tice Harlan  would  concur  in  the  choice  of  one  on  either  side,  and  many 
of  Ihe  gentlemen  here  attached  as  private  secretaries  or  in  some  other 
capacity  to  some  of  the  Arbitrators,  would  be  willing  to  give  help  to  the 
Secretary  and  assistant  secretaries  the  Tribunal  would  appoint.  I  believe 
it  would  be  very  useful  to  have  our  proceedings  carefully  noted  down  I  be- 
lieve it  is  the  opinion  of  all  of  you  lhal  it  is  quite  a  desirable  manner  of 
proceeding  and  I  think  thai  the  comparison  of  the  notes  taken  by  several 
gentlemen  together  may  be  very  useful  and  conducive  to  a  right  interpre- 
tation of  the  proceedings. 

Lord  Hannen.  -  -  Will  you  allow  that  to  stand  over  and  be  discussed 
between  ourselves. 

The  President.  —  As  to  the  Assistants? 

Lord  Hannen.  -  -  Yes,  as  to  the  Assistants. 

The  President.  —  Perhaps  we  had  heller  keep  that  for  further  consi- 
deration privately. 

Lord  Hannen.  —  Before  we  meet  next  time  we  will  endeavor  to  arrange 
that. 

The  President.  -  The  assistanl  Secrelaries,  English  and  American, 
will  boll)  be  designated. 

Senator  Morgan.  --  Shall  we  present  our  credentials? 

The  President.  -  -  Thai  has  been  done  and  we  are  fully  satisfied  that 
everylhing  is  in  order. 

Lord  Hannen.  — As  I  presume  we  shall  not  relurn  we  had  beller  fix 
the  day  lo  which  \vc  shall  adjourn. 


1 

The  President.  -  -  I  would  propose  that  we  adjourn  till  Tuesday  the 
ith  day  of  April  so  that  we  have  the  necessary  time  to  study  over  the 
printed  arguments  which  I  believe  we  are  to  receive  cither  to  day  or 
with  in  a  short  time. 

Sir  Charles  Russell.  —  To  day. 

The  Hon.  C.  H.  Tupper.  --Yes,  they  are  ready. 

A  discussion  with  reference  to  the  days  and  hours  of  sitting  then  took  place, 
and  it  was  finally  arranged  to  commence  at  11-30  and  adjourn  at  1-30  for  half  an 
hour,  recommence  at  2  and  adjourn  at  4.  The  sittings  to  be  on  the  Tuesdays 
Wednesdays,  Thursdays  and  Fridays  in  each  week. 

Senator  Morgan.  -  -  I  wish  to  enquire  whether  it  is  the  proceedings 
which  Counsel  say  are  to  be  printed,  or  only  the  Protocols  of  actual 
decision? 

Sir  Charles  Russell.  —  1  was  alluding,  Mr  Senator  to  the  arguments 
of  Counsel. 

Senator  Morgan.  -  -  To  have  them  printed  every  day. 

Sir  Charles  Russell.  —  We  propose  to.  Whether  my  friends  are  going 
to  co-operate  with  us  in  that  regard  I  am  not  yet  in  a  position  to  say.  We 
hope  the  United  States  Government  will,  but  at  present  they  have  not 
assented  to  that  course. 

Mr  Foster.  —  I  have  arranged  with  the  Agent  of  Great  Britain  that 
we  shall  jointly  present  a  verbatim  report  of  the  proceedings. 

Senator  Morgan.  —  I  was  not  aware  of  that. 

The  President.  --  I  believe  the  two  Agents  have  provided  for  short- 
hand Secretaries. 

Mr  Foster.  —  Yes,  we  have  arranged  for  that. 

The  Hon.  C.  H.  Tupper.  --  Yes,  for  a  staff. 

The  President.  -  -  Then  it  is  another  question  with  reference  to  the 
Secretaryship  and  the  Protocols. 

Sir  Charles  Russell.  —  If  I  may  respectfully  point  oat,  Mr  President, 
the  fact  of  having  the  shorthand  note  reduced  into  print,  and  that  shorthand 
note  being  under  the  control  of  each  side,  will  of  course,  necessarily  I 
should  suppose,  reduce  the  labours  of  the  Secretary  very  considerably,  so 
that  it  would  be  little  more  than  a  formal  record  of  the  result  of  the  day's 
proceedings,  not  of  the  details. 

The  President.  -  -  Then  of  course  we  rely  for  our  own  protocol  on  the 
communication  of  the  printed  proceedings  which  would  be  drawn  under 
the  supervision  of  both  Agents,  and  be  quite  sure  that  everything  is  done 
with  necessary  impartiality. 

Mr  Foster.  --  I  do  not  understand  that  the  verbatim  report  to  be  pre- 
pared under  the  direction  of  the  two  Agents  should  at  all  take  the  place 
of  Hie  Protocols  of  the  meeting. 

Sir  Charles  Russell.  --  Oh  no. 

Mr  Foster.  -  -  That  is  to  be  prepared  by  the  Secretary  nominated  by 
lln:  Tribunal. 

Sir  Charles  Russell.  —  Yes. 


The  President.  —  There  is  a  question  also  whether  the  oral  arguments 
should  be  joined  lo  the  Protocols  or  not. 

Sir  Charles  Russell.  -  -  That  would  be  a  point  lo  be  considered. 

Mr  Justice  Harlan.  -  They  will  he  annexed  to  the  report,  but  as 
I  understand  the  Protocols  to  mean  only  the  bare  naked  record  of  the 
action  of  the  Tribunal  probably  not  more  than  a  page  and  a  half  each  <l;i\ 
would  be  sufficient  for  it.  That  is  the  document  which  our  Secretary 
controls  aided  by  the  two  assistants  that  are  to  be  provided. 

Mr  Foster.  -  -  The  other  report  having  no  official  significance. 

Mr  Justice  Harlan.  —  No. 

Mr  Foster.  --  Simply  an  accurate  report  for  our  convenience. 

Sir  Charles  Russell.  —  And  being  according  to  the  precedents  in  these 
matters  added  as  an  Appendix  to  the  final  decision  of  the  Arbitrators. 

Mr  Foster.  —  So  far  as  our  conference  on  the  subject  is  concerned 
we  have  not  reached  that  point.  1  should  prefer  that  should  beheld  sub- 
ject to  confirmation. 

Lord  Hannen.  — Besides  that  is  a  question,  rather,  for  this  Tribunal. 

Sir  Charles  Russell.  --  Yes. 

The  President.  -  -  We  keep  it  for  consideration. 

The  Hon.  C.  H.  Tupper. — We  have  arranged  simply  for  the  manner 
in  which  that  report  should  be  taken  jointly. 

The  President.  -  -  You  will,  I  presume,  communicate  to  the  Arbi- 
trators the  printed  report  after  it  is  taken? 

Sir  Charles  Russell.  --  Yes. 

Senator  Morgan.  -  -  That  is  for  the  convenience  of  Counsel. 

The  Hon.  C.  H.  Tupper. —  Mr  President,  and  Gentlemen  of  the  Tri- 
bunal. 

I  desire  to  stale  thai  1  am  now  in  a  posilion  lo  present,  and  do  present, 
the  writlen  Argumenl  on  behalf  of  Her  Majesly's  Governmenl  and  1  should 
like  lo  state  lhal  in  presenling  il  I  am  prepared  lo  deliver  Ihe  copies  on 
the  present  occasion,  or,  if  the  Gentlemen  of  Ihe  Tribunal  prefer  il,  to 
deposit  these  copies  at  the  residences  of  the  Gentlemen  of  the  Tribunal. 

The  President.  --  II  will  enough  lo  send  il  lo  the  house  of  each  of  us. 

Mr  Justice  Harlan.  -  -  And  they  shall  be  noted  as  delivered. 

The  President.  --  Yes,  we  accept  them  as  delivered  lo  day. 

Mr  Foster.  --  I  desire  on  the  parl  of  the  Government  of  the  United 
States  to  formally  submit  to  the  Tribunal  the  printed  Arguments  of  Ihe 
Counsel  of  the  United  Stales,  as  required  by  Article  V  of  the  Treaty,  and 
lo  add,  that  1  follow  the  indication  made  already  by  the  Agenl  of  Greal 
Brilain  and  I  will  deliver  them  in  duplicate  at  the  residences  of  the 
Arbitrators. 

I  desire  lo  add  a  further  stalement,  lhal  it  has  been  discovered  upon 
our  arrival  in  Paris,  lhal  Ihe  printed  Argument  prepared  in  the  United 
States  has  an  omission  of  some  citalion  of  aulhorilies  by  one  of  Ihe  Coun- 
sel of  the  United  States.  That  will  require  us  subject  lo  your  permission 
lo  complete  Ihe  printed  Argument  by  supplying  thai  accidental  omission, 


not  discovered  till  we  arrived  in  Paris.  The  citations  are  referred  to  in 
the  Arguments  and  it  is  simply  printing  that  which  was  omitted  by  mis- 
take by  the  printer  in  Washington. 

The  President.  --  The  supplement  will  contain  the  citations? 

Mr  Foster.  -  -  They  are  omissions  which  Mr  Carter  can  explain  more 
in  detail. 

Mr  Carter.  —  I  was  not  aware  of  it,  because  I  did  not  see  a  copy  of 
the  Argument  before  leaving  the  United  States,  —  I  was  called  away  and 
had  not  the  opportunity  to  correct  the  proofs.  I  have  since  found  that 
one  of  the  Appendices  to  be  attached  to  some  part  of  the  Arguments 
which  I  had  charge  of  was  not  printed,  I  think  I  can  point  to  the 
page. 

Sir  Charles  Russell.  -  -  I  do  not  think  Mr  Carter  need  trouble  himself 
to  do  that. 

Mr  Carter.  -  -  Very  well.  It  is  in  the  Appendix  referred  to  in  one 
of  the  notes  to  that  part  of  the  Argument  which  has  relation  to  the  ques- 
tion of  property.  There  was  quite  a  large  number  of  citations  all  ar- 
ranged by  myself  under  that  Appendix  and  transmitted  to  those  who  had 
charge  of  the  printing  in  Washington,  but  by  some  oversight  they  have 
been  lost  or  mislaid,  and  do  not  appear  here,  and  with  the  permission  of 
the  Tribunal  we  propose  to  supply  them  as  soon  as  we  can  recover  them. 
We  are  in  communication  with  the  other  side  now  about  such  means  of 
regaining  those  citations  as  we  can  employ,  but  we  thought  it  was  only 
proper  to  notice  the  oversight  when  we  presented  the  Arguments. 

Sir  Charles  Russell.  —  I  should  respectfully  ask  to  say  one  word  on 
this.  I  do  not  interpose  at  all  with  any  technical  objection,  I  would  only 
remind  the  Tribunal  according  to  the  fifth  Article  if  a  printed  argument 
(  shewing  the  points  and  referring  to  the  evidence  upon  which  his  govern- 
u  ment  relies  "  is  to  be  delivered  by  a  particular  day.  Even  if  the  des- 
cription which  my  learned  friend  gives  of  the  omission  were  something 
different  from  what  he  describes  it  to  be,  we  should  not  interpose  any 
technical  objection  at  all,  but  I  should  stipulate  respectfully  two  things  : 
first,  that  the  omission  should  be  supplied,  not  merely  to  the  Tribunal, 
but  to  the  opposing  Counsel,  as  speedily  as  possible,  and  if  it  should 
appear  that  there  was  anything  in  the  omitted  part  which  was  new  matter 
and  was  i(  a  fresh  point  "  within  the  meaning  of  this,  we  should  have  an 
opportunity  of  applying  to  the  Tribunal  to  answer  it  if  necessary. 

Mr  Carter.  —  Oh  certainly,  there  is  no  objection  to  that. 

The  President.  -  -  I  suppose  there  is  no  objection  on  the  part  of  the 
Tribunal  any  more  than  there  is  on  the  side  of  either  party.  When  do 
you  suppose  you  will  be  able  to  deliver  the  supplement  which  seems  to  be 
an  important  item  in  it. 

Mr  Carter.  --It  is  an  important  item.  It  is  possible  we  may  do  it 
by  the  reassembling  on  the  4th  of  April.  That  is  among  the  possibilities. 
We  have  telegraphed  to  the  other  side  for  a  reference  to  a  considerable 
number  of  these  authorities  and  we  are  endeavoring  to  recover  them  here. 
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If  we  should  be  successful  in  that  we  should  then  be  in  a  condition  to 
supply  them  to  our  friends  on  the  other  side  by  the  time  of  the  meeting 
of  the  Tribunal  on  Ihe  iltl  of  April. 

The  President.  -  -  Have  the  British  Agents  or  Counsel  any  observa- 
tion to  make  on  that? 

Sir  Charles  Russell.  --  I  have  this  observation  to  make,  I  certain!;. 
did  hope  that  we  should  have  had  this  omitted  matter  delivered  in  time  to 
consider  it  before  the  next  meeting,  so  that  we  might  the  better  appreciate 
the  learned  Argument  which  is  now  imperfectly  delivered.  At  all  events 
I  hope  the  learned  Counsel  can  at  least  supply  us  with  a  reference  to  the 
citations,  so  that  we  may  meanwhile  avail  ourselves  of  those  references. 

Mr  Carter.  —  Of  course.  I  would  state  for  the  benefit  of  my  learned 
friends  on  the  other  side  that  no  effort  will  be  spared  to  do  it,  and  I  might 
possibly  be  able  to  give  him  references  to  what  1  suppose  to  be  these  cita- 
tions, but  I  really  cannot  verify  it  till  I  see  the  authorities  themselves.  II 
is  necessary  for  us  to  find  the  authorities  themselves  and  to  procure  trans- 
lations, and  then  1  can  tell,  when  1  see  the  translations,  whether  they 
were  those  which  were  lost.  I  really  cannot  do  it  until  then. 

The  President  --  Is  the  work  to  be  begun  all  over  again? 

Mr  Carter.  —  In  a  manner  begun  all  over  again. 

The  President.  --That  may  take  you  rather  a  long  time;  that  is  what! 
fear. 

Mr  Carter.  —  It  is  only  on  one  point. 

The  President.  --  But  there  seems  to  be  such  a  quantity  of  citations 
and  it  is  always  very  difficult  to  make  a  new  list  quite  complete. 

Mr.  Carter.  --  Well,  I  do  not  wish  to  give  an  exaggerated  notion  of 
the  number  but  there  are  I  should  say  some  where  between  20  and  30. 

Sir  Charles  Russell.  —  I  confess  I  did  not,  Mr  President,  quite  appre- 
ciate the  matter  was  so  important  when  it  was  first  mentioned,  I  thought 
it  was  an  accidental  omission  to  make  certain  references  which  it  is  desi- 
red to  make,  in  the  Argument.  I  now  understand  it  is  a  number  of  cita- 
tions considered  important  which  have  somehow  or  other  entirely  disap- 
peared, and  it  seems  to  me  it  is  not  so  much  a  question  of  attempting  to 
recover  the  particular  paper  on  which  those  citations  were  noted,  but  it 
is  the  reconstruction  of  an  Argument  owing  to  the  absence  of  the  cita- 
tions on  that  paper. 

Mr  Carter.  --  No,  it  is  not  that. 

Sir  Charles  Russell.  —  I  so  understood. 

Mr  Carter.  -  Then  let  me  correct  the  impression  of  my  learned 
friend,  because  it  is  simply  and  solely  the  attempt  to  recover  the  authori- 
ties (and  no  others)  that  have  been  lost. 

The  President.  —  But  not  having  the  paper  you  must  look  for  the 
citations  again,  and  go  through  the  book  in  which  it  is  found. 

Mr  Carter.  -  -  Yes,  that  is  true,  but  I  have  some  evidence  of  what 
the  citations  were  and  I  have  a  telegram  from  the  gentleman  who  had 
collected  most  of  them.  It  is  very  imperfect,  as  a  telegram  containing 
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citations  of  legal  authorities  must  necessarily_be,  and  I  do  not  know  whe- 
ther it  is  correct  at  all,  but  when  I  see  the  citations  [  shall  know  whether 
they  are  the  ones  which  were  lost  or  not,  because  I  am  familiar  with  them. 

Sir  Charles  Russell.  —  Perhaps  my  learned  friend  would  undertake  to 
do  this,  to  supply  us  with  a  copy  of  the  telegram,  or  letter  confirming 
the  telegram,  and  giving  to  us  the  same  information  as  to  the  references 
as  lie  has  himself  by  those  means. 

Mr  Carter.  —  I  will  do  it  with  great  pleasure. 

The  President.  —  That  will  be  reserved  for  intercommunication  between 
you  and  the  United  States  Counsel,  but  do  you  object  to  the  proceedings 
by  Mr  Carter,  -  -  that  the  supplement  shall  be  delivered  to  us  when  it 
will  be  materially  possible  to  deliver  it,  and  our  proceedings  be  carried  on 
in  the  same  way  as  if  we  had  it? 

Sir  Charles  Russell.  —  I  do  not  interpose  any  difficulty  in  the  way  of 
that  admission,  but  I  should  like  to  reserve  to  myself,  or  rather  to  the 
Government,  as  I  have  said  already,  the  right  to  apply  to  this  tribunal  to 
make  any  supplement  to  the  Argument  on  the  part  of  Great  Britain  which 
might  appear  involved  in,  or  rendered  necessary  by  the  supplement. 

The  President.  --That  is  quite  within  the  words  of  the  Treaty  and  we 
will  accept  (hat  mode  of  proceeding  as  suggested.  We  will  take  imme- 
diately the  printed  Arguments  deposited  by  the  Agent  of  the  United  States 
within  our  hands  to  day  and  we  will  wait  for  the  supplement  till  it  shall 
come,  with,  o(  course,  a  reservation  of  the  right  to  the  British  Counsel 
to  deliver  any  answer,  or  ask  for  any  new  explanation  about  the  matter. 

Mr  Carter.  —  I  was  going  further  to  remark  that  I  did  not  quite  anti- 
cipate that  so  much  importance  would  be  attached  by  the  learned  gentle- 
men on  the  other  side  to  this  as  they  seem  to.  1  should  not  suppose  in 
the  course  of  argument  Counsel  would  be  precluded  from  citing  authori- 
ties even  though  not  placed  in  the  printed  Argument.  Doubtless  my 
learned  friends  on  the  other  side  may  find  abundant  occasion  to  refer 
to  authorities  of  which  they  have  given  us  no  notice  we  should  not  wish  to 
preclude  them  from  anything  of  that  sort,  and  that  is  all  that  is  attempted 
or  suggested  here.  Indeed  it  is  less  than  that. 

Mr  Justice  Harlan.  —  I  think  it  might  rest  where  it  is.  The  Tribunal 
will  take  care  that  nobody  is  surprised  or  hurt  in  the  matter. 

Senator  Morgan.  —  Why  cannot  they  be  brought  forward  in  the 
oral  Argument? 

Mr  Carter.  —  Of  course  they  could  be. 

The  Hon.  C.  H.  Tupper.  —  If  that  matter  is  disposed  of  I  should  like 
to  ask  if  the  Tribunal  has  come  to  any  conclusion  touching  the  publicity 
of  the  proceedings. 

The  President.  —  The  Tribunal  has  decided  the  proceedings  should 
be  public. 

Mr  Justice  Harlan.  —  Let  me  suggest  in  that  connexion,  I  have  here- 
tofore had  some  conversation  witli  you,  Mr  President,  about  the  use  of 
this  room,  and  you  have  since  shewn  me  the  other  room;  somebody 


ought  to  have  llic  mailer  in  charge  as  lo  the  necessary  arrangement  of 
tables,  etc.  I  move  that  mailer  be  committed  to  the  President  of  the 
Tribunal  in  connexion  with  the  l\vo  Agenls  lo  arrange  the  rooms. 

The  President.  --At  our  nexl  silling  Ihe  rooms  will  be  arranged  in 
anolher  place  than  this  room  in  which  we  are  now  silting  and  I  will  ask 
MrTupperand  Mr  Foster  lobe  kind  enough  to  come  with  me  and  decide  upon 
the  practical  arrangements  which  will  be  taken  for  the  rooms,  as  they  are 
lo  be  disposed,  the  tables  and  the  slaff,  and  do  all  that  is  most  convenient 
both  for  Ihe  Tribunal  and  for  the  Agents,  Counsel,  Secretaries  and  so  forth. 
I  will  make  an  appointment  with  you  through  one  of  my  secretaries, 
perhaps  not  immediately  but  at  any  rate  before  the  week  after  next. 

I  must  remind  you  though  we  have  decided  on  the  publicity  of  the 
silling,  il  is  understood  that  the  public  will  not  be  indiscriminately 
admitted,  but  only  on  presentation  of  cards  which  will  have  to  be  deli- 
vered by  the  Agents  or  Secretary  of  the  Tribunal. 

Have  you  any  observation,  Mr  Foster,  as  lo  the  admission  of  the 
public  on  presentation  of  cards? 

Mr  Foster.  —  Nothing  further  has  been  done,  --  it  was  suggested  by 
Mr  Tupper  that  we  might  confer  with  the  President  and  make  definite 
arrangements  in  respect  to  that  here  after. 

The  President.  -  -  Yes.  I  will  send  one  of  my  Secretaries  to  you  if 
you  will  allow  me,  who  will  propose  a  meeting. 

I  think  we  have  now  diposed  of  all  the  mailers  we  have  to  go  through 
lo  day,  so  we  will  adjourn  till  half  past  H  on  Tuesday  the  4th  of  April. 

Adjourned  accordingly. 


SECOND   DAY     APRIL  4™,    1893 


The  President.  -  -  The  Tribunal  lias  decided  to  appoint  Mr  A.  Bailly- 
Blanchard,  and  Mr  Gunynghame,  as  co-Secretaries  with  Mr  A.  Imbert. 
Also,  M.le  chevalier  Bajnotti,  M.Henri  Feer,  M.  le  vicomte  de  Manneville, 
as  assistant  Secretaries  and  these  gentlemen  are,  therefore,  to  take  their 
seats. 

Now,  gentlemen,  I  address  both  the  Agents  and  1  may  saythatthe  Tri- 
bunal is  ready  to  hear  any  motion  from  either  of  you  or  your  Counsel. 
If  anybody  has  a  motion  to  present,  the  Tribunal  are  ready  to  hear  it. 

Sir  Charles  Russell.  --  I  have,  on  the  part  of  the  Government  of  Her 
Majesty,  to  make  an  application  to  the  Tribunal  which  is  based  on  Article  4 
of  the  Treaty  and  also  upon  the  general  jurisdiction  of  this  Tribunal  to 
regulate  the  order  of  its  proceedings.  The  application  is  that  the  represen- 
tatives of  the  United  States  may  be  called  upon  to  furnish  either  the  ori- 
ginal or  an  authentic  copy  of  an  important  Report  bearing  upon  seal  life, 
and  that  they  may  be  so  ordered  for  the  assistance  of  this  Tribunal  and  in 
support  of  the  contentions  to  be  advanced  on  behalf  of  the  Government  of 
the  Queen.  The  Report  in  question  is  the  Report  of  an  American  citizen 
Mr.  H,  W.  Elliott,  and  its  subject  is  "  Seal  life  ". 

It  is  important  that  the  Tribunal  should  understand  why  we  think  it 
necessary  that  this  Report  should  be  forthcoming  and  why  we  think  that 
the  authority  of  Mr  Elliott  on  this  subject  should  be  brought  to  the  atten- 
tion of  the  Tribunal.  Mr  Elliott  is  a  gentleman  who  in  the  diplomatic  cor- 
respondence leading  up  to  this  Treaty  has  been  vouched  by  successive 
Ministers  of  the  United  States  as  an  authority  without  any  equal. 
Mr  Bayard,  when  be  was  Secretary  of  the  United  States,  writing  upon  the 
7th  of  February,  1888,  describes  Mr  Elliott  as  "  a  well  known  authority  on 
seal  life  ".  That  communication  is  to  be  found  in  the  United  States 
Appendix  to  their  Case,  and  I  can  give  my  friends  the  reference,  if  they 
have  not  it  at  hand.  Later,  on  the  1st  of  March,  Mr  Rlaine,  who  was  then 
Secretary  of  State  in  America,  on  that  date  quotes  Mr  Elliott  again,  in  simi- 
lar language,  as  an  important  authority  on  seal  life;  and  finally  on  the 
3rd  of  July,  1890,  Mr  GolT,  Treasury  Agent  to  the  United  States,  cites 
Mr  Elliott  in  this  language.  He  says  "  There  is  but  one  authority  on  the 
subject  of  seal  life,  "  and  he  refers  to  Mr  Elliott  as  that  one  authority. 

Now  as  to  the  Report,  the  Report  which  we  desire  is  one  which  has 
peculiar  importance  from  the  fact  that  the  authority  of  Mr  Elliott  to  make 
this  special  Report  was  conferred  upon  him  by  an  Act  of  the  Legislature 
of  the  United  States  which  came  into  force  in  April,  1890.  He  was  ap- 
pointed under  a  special  Act  which  authorises  the  Secretary  of  the  Treasury 
to  appoint  some  person  wpll  qualified  by  experience  and  education  a 
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special  agent  for  the  purpose  of  visiting  the  various  trading  stations  and 
native  settlements  on  the  seal  Islands  and  so  forth,  for  the  purpose  of  col- 
lecting and  reporting  to  him  all  possible  authentic  information  upon  the 
present  condition  of  the  Seal  Fisheries  of  Alaska  and  so  forth.  The  Tri- 
bunal, therefore,  cannot  fail  to  see  that,  if  it  be  within  the  competence  of 
Ihis  Tribunal  to  acquire  possession  of  the  information  which  such  a  Re- 
port presumably  contains,  that  it  is  a  matter  of  considerable  importance. 

Now  how  is  this  document  referred  to  ?  The  document  exists,  and 
that  is  not  disputed  by  my  learned  friends  who  represent  the  United  States. 
The  report  was  made  conformably  to  the  Statute  that  I  have  cited  a  special 
report  to  the  authorities  of  the  United  States,  to  be  found,  therefore, 
among  the  archives  of  the  department  to  which  it  specially  belongs. 
Our  information,  that  is  to  say,  the  information  of  Her  Majesty's  Govern- 
ment, is  and  can  only  be  secondhand  upon  the  subject  of  this  Report. 
Our  information  is  derived  from  a  publication  made  by  Mr  Elliott,  in 
which  Mr  Elliott  himself  refers  to  this  Report,  and  that  publication  was 
made  on  the  17th  of  November  1890,  and  is  set  out  on  page  53  of  the  3rd 
part  of  the  Appendix  to  the  Case  of  Her  Majesty's  Government.  Hore 
it  is  referred  to  as  having  appeared  in  the  columns  of  an  American  paper 
called  the  "  Cleveland  Leader  and  Morning  Herald  ",  of  the  ilh  of  May, 
1891 ;  and  it  is  there  signed  or  purports  to  be  there  signed  "  H.  W. 
Elliott.  "  It  also  purports  to  be,  although  so  set  out  in  the  journal 
which  1  have  mentioned,  a  copy  of  a  communication  or  part  of  a  copy 
of  a  communication  ^purporting  to  be  addressed  to  the  Hon.  William 
Windom,  Secretary  to  the  Treasury.  It  is,  therefore,  in  the  docu- 
ments before  the  Tribunal,  first  referred  to  in  the  Case  on  behalf  of  Her 
Majesty.  It  is  next  referred  to  in  the  Counter  Case  of  the  United  States 
at  page  75 ;  and  1  rely,  and  I  think  it  right  at  once  to  call  the  attention 
of  my  learned  friend  to  it,  not  merely  on  the  fact  of  the  reference  which 
I  am  about  to  read,  but  upon  the  character  of  that  reference,  as  a  justi- 
fication for  the  application  which  I  am  now  making. 

It  is  thus  referred  to.  "  The  Commissioners  ",  that  is  the  British 
Commissioners,  "  also  rely  on  a  Newspaper  extract  which  purports  to  be 
a  summary  of  a  report  made  by  Mr  H.  W.  Elliott  in  1890  to  the  Secre- 
tary of  the  Treasury  to  establish  several  alleged  facts.  One  of  these  state- 
ments in  this  alleged  Summary  is  that  there  were  250000  barren  female 
seals  in  the  Pribiloff  Islands  in  1890.  This  is  cited  by  the  Commissioners 
to  show  the  lack  of  virile  males  in  the  rookeries  in  that  year.  "  They  then 
proceed.  "  An  examination  of  the  Extract  as  published  in  vol.  3, 
which  is  the  reference  I  have  given  to  the  Tribunal  in  the  Appendix  to 
the  case  of  Great  Britain,  "  discloses  the  fact  that  this  statement  ",  that  is 
to  say  the  statement  of  figures,  "  appears  after  the  signature  of  II.  W.  El- 
liott, and  it  cannot,  therefore,  be  construed  as  a  portion  of  such  report. 
Furthermore,  how  the  Commissioners  can  question  Mr  Elliot's  power 
to  compute  the  number  of  seals  on  the  island  as  they  have  done,  and  still 
rely  at  all  on  his  computation  as  to  the  number  of  barren  seals,  needs 
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explanation.  '  The  Tribunal  therefore  will  see,  first  of  all,  the  fact  of 
the  report  is  not  questioned,  but  what  is  questioned  is  the  authenticity  of, 
the  correctness  of,  the  extract  which  purports  to  be  given  in  the  paper 
from  which  the  British  Commissioners  of  Her  Majesty's  Government  in 
their  Case  cite. 

.Now  in  that  state  of  tilings  Her  Majesty's  Government  considered  that 
it  was  of  moment  that  the  actual  report,  or  an  authentic  copy  of  it, 
should  be  at  the  disposition  of  those  who  advised  the  Queen,  to  use  it  as 
they  think  right,  and  to  place  it  before  this  Tribunal  if  it  throws  any  im- 
portant light  on  any  part  of  the  discussion  in  which  this  Tribunal  is 
engaged;  and  accordingly  on  the  10th  February  in  the  present  year  the 
Agent  of  Her  Majesty's  Government  addressed  a  letter  to  Mr  Foster,  the 
Agent  of  the  United  States,  in  these  terms.  It  relates  to  several  documents, 
and  I  will  only  read  thatpart  of  it  which  refers  to  this  report.  «  The  under- 
signed Agent  of  Her  Britannic  Majesty's  Government  has  the  honor,  by 
the  direction  of  Her  Majesty's  Government,  to  give  notice  that  he  applies  for 
the  production  by  the  Agent  of  the  United  States  of  the  following  docu- 
ments or  copies  of  the  following  documents.  '  —  And  then,  under  the 
third  head,  the  document  in  question  is  thus  described.  «  A  full  copy  of 
the  report  of  Mr  Henry  W.  Elliott  in  1850  specified  and  alluded  to  on 
page  75  of  the  United  States  Counter  Case  ».  The  answer  of  Mr  Foster 
to  that  demand  was  made  in  writing  on  the  16th  February  1893,  and  refer- 
ring to  the  document  in  question  (I  omit  the  other  parts)  this  is  the  answer 
which  the  Bepresentative  of  the  United  States  thought  proper  to  make. 
,,  The  third  document  "  (that  is  this  report)  applied  for  by  Her  Majesty's 
Government  Agent  is  a  full  copy  of  Mr  II.  W.Elliott's  report  in  1890  speci- 
fied and  alluded  to  on  page  75  of  the  United  States  Counter  Case. 
''  The  undersigned  begs  to  make  the  following  statement  in  relation  to  the 
document  applied  for.  The  reference  cited  in  the  notice  of  the  Agent  of 
Her  Britannic  Majesty  is  in  the  following  words  ",  And  therupon  is  repea- 
ted the  passage  which  I  need  not  trouble  you  with  reading  again.  It  then 
proceeds  :  "  The  Counter  Case  of  the  United  States  alludes  to  a  newspaper 
extract,  not  to  Mr  Elliott's  Beport,  and  specifically  to  the  same  as  published 
in  the  Appendix  to  the  Case  of  Her  Majesty's  Government.  The  unwarran- 
ted construction  placed  upon  the  citation  by  the  Agent  of  Her  Britannic 
Majesty's  government  is  obvious. 

The  next  paper  extract  to  which  reference  is  made,  is  cited  by  the 
British  Commissioners,  and  therefore,  it  is  to  be  supposed,  is  in  their  pos- 
session. If  not,  it  can  be  as  readily  obtained  by  Her  Majesty's  Government 
as  by  the  Government  of  the  United  States,  which  has  not  the  same  in  its 
own  "  exclusive  possession  ",  which  is  the  condition  precedent  required  by 
Article  4  for  the  production  of  any  report  or  document  specified  or  alluded 
to.  I  will  come  to  the  construction  of  Article  4  in  a  moment.  At  present 
I  wish  to  convey  to  the  mind  of  the  Tribunal  what  this  answer  amounts  to. 

First  of  all,  what  does  it  not  amount  to?  It  does  not  challenge  the 
fact  that  there  is  an  official  report  in  existence  made  by  one  specially 
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,  !I;H-.M|  l.v  I  he  United  Slat.--  \\ilh  Ihe  duly  of  making  that  report.  It 
doo<  mil  di'iiy  thai  Dial  iv|>..rl  i<  in  existence,  and  may  be  made  avai- 
lable- should  this  Tribunal  see  til  so  to  direct.  But  what  it  does  say,  in 
flV,-. -I.  i<  this  :  -  -  You  first  referred  to  this  report.  You  refer  to  a 
newspaper  extract.  That  newspaper  extract  is  not  exclusively  in 
Hi.-  possession  of  the  United  States.  Your  production  of  it  shows 
that  it  is  in  your  possession,  and  \ou  have  just  as  good  means  of 
getting  that  newspaper  extract  as  we,  the  United  States.  That  is 
their  answer.  I  agree  tho  answer  is  perfectly  correct,  as  far  as  the 
newspaper  extract  is  concerned.  It  is  equally  available  for  both  of  us; 
bul  wlial  \sc  want  is  to  get  the  report  which  is  referred  to  in  that  news- 
paper extract:  to  get  that  report  Inextenso.  Our  ground  for  urging  as  a 
matter  of  good  sense  and  of  equity  that  we  must  have  that  report  is  this; 
that  they  have  in  their  reference  to  that  extract  challenged  its  correctness, 
and  its  authenticity,  and  have  alleged  that  the  statement  referred  to  as  a 
statement  of  Mr  Klliott  is  not  lobe  regarded  as  a  statement  of  Mr  Elliott, 
because,  as  appears  in  the  newspaper  extract,  it  appears  to  have  been 
written  under  and  not  above  his  signature,  and  they  take  the  point  that 
upon  the  construction  which  they  are  pleased  to  give  to  the  4th  clause 
of  the  Treaty,  a  condition  precedent  to  the  production  of  the  original  or 
an  authentic  copy  is  that  the  document  referred  to  in  the  Case  or  Coun- 
ter Case  shall  have  been  shown  to  have  been,  or  to  be,  in  the  exclusive 
possession  of  one  of  the  parlies.  With  great,  deference  to  those  who 
so  contend  and  respectfully  submitting  the  views  which  the  govern- 
ment of  Ihe  Queen  entertain,  lhat  would  indeed  be  a  very  narrow,  and, 
as  we  submit  to  your  judgment,  an  unsound  interpretation  of  article  4. 
Now  I  would  ask  the  attention  of  the  Tribunal  while  I  submil  what  is 
the  true  construction  of  that  article.  It  turns  upon  the  last  clause  of  that 
article,  beginning  with  the  words  "  If  in  the  Case  ".  I  think  my  learned 
friends  will  probably  agree  that  the  earlier  part  is  not  material  or  not  di- 
rectly material  to  the  purposes  upon  which  we  now  are  engaged.  "  If  in 
the  Case  submilted  to  Ihe  Arbitrators  either  party  shall  have  specified  or 
alluded  to  any  report  or  document  in  ils  own  exclusive  possession,  \\i- 
thout  annexing  a  copy,  such  party  shall  be  bound  if  the  other  parly  thinks 
proper  to  apply  for  it,  to  furnish  that  party  with  a  copy  there  of.  "  \o\\ 
1  agree  that  so  far  as  I  have  read  this  clause  of  article  4,  it  does  point  to 
applying  only  to  documents  in  the  exclusive  possession  of  one  party,  and 
referred  to  by  lhal  party. 

But  it  is  the  second  branch  ofthis  clause  upon  which  I  mainly  rely.  It  then 
proceeds,  "  and  either  party  may  call  upon  the  other,  Ihrough  the  Arbitra- 
tors, to  produce  the  originals  or  certified  copies  of  any  papers  adduced  as 
evidence,  giving  in  each  instance  notice  thereof  within  30  days  after 
delivery  of  the  Case  ".  The  distinction,  therefore,  between  these  two 
branches  of  this  rule  is,  1  submit  to  the  Tribunal,  obvious.  The  first 
part  deals  with  a  document  exclusively  in  the  possession  of  one  of  the 
parties,  and  referred  to  by  such  one  of  the  parlies  in  the  Case  submitted. 
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The  second  branch  deals  with  a  much  wider,  and  much  more  important 
matter.  It  deals  with  this,  that  if  there  exist  in  the  possession  of  either 
party  the  original  documents  which  are  important  in  the  elucidation  of 
the  truth  and  in  arriving  at  a  proper  conclusion  upon  the  facts,  then  the 
party  who  desires  to  rely  upon  such  document  shall  not  be  driven  to  rely 
upon  uncertain,  unsafe,  secondary  evidence,  or  partial  evidence,  or  ex- 
tracts from  the  document  in  question;  but  that  the  Tribunal  shall  have 
the  means  of  assisting  that  party  in  putting  before  the  Tribunal  the  ac- 
tual, authentic  document  itself,  or  an  authentic  copy  of  the  document 
itself.  Surely  that  is  the  reason  of  the  thing. 

Lord  Hannen.  —  You  have  not  referred  to  the  words  "  adduced  as 
evidence  ". 

Sir  Charles  Eussell.  —  I  read  that. 

Lord  Hannen.  --  I  know  you  did. 

Sir  Charles  Russell.  --  "  Of  any  papers  adduced  as  evidence  ",  lam 
coming  to  that  next  branch  in  a  moment,  but  1  read  the  words  "  adduced 
as  evidence  ". 

Lord  Hannen.  -  -  Yes  you  did. 

Sir  Charles  Russell.  -  In  this  case  we  have  adduced  this  report  as 
evidence.  We  have  cited  it  in  our  Commissioners'  report.  We  have 
cited  it  in  the  third  part  of  the  appendix,  page  53,  to  which  I  have 
referred,  but  that  is  only  what  lawyers  call  secondary  evidence  of  the 
report.  In  a  court  of  law,  as  my  learned  friends  well  know,  governed  by 
strict  rules  of  evidence  as  they  are  understood  both  in  America  and  in 
England,  that  would  not  be  evidence  at  all. Therefore  before  this  Tribunal,  not 
hampered  by  technical  rules  of  evidence,  it  is  at  the  best  only  a  secondary 
class  of  evidence,  and  if  we  had  the  document  admitted  as  it  is  set  out, 
imperfectly  set  out,  in  the  documents  connected  with  ourCase  by  the  United 
States  as  authentic  and  as  reliable,  the  importance  of  the  question  would 
be  here  comparatively  small.  Again,  I  must  emphasi/.e  that  which  is  the 
important  point  in  this  case.  On  page  75  and  76  of  the  Counter  Case  the 
United  States,  —  and,  as  I  see,  the  Members  of  the  Tribunal  have  not  their 
books  at  hand  for  the  moment,  I  had  better  read  it  in  full  beginning  at  the 
second  paragraph  on  page  75,  —  it  reads  thus.  "  The  Commissioners  "  — 

I  have  read  this  already,  but  I  will  repeat  it,  —  "  also  rely  on  a  newspaper 
extract  which  purports  to  be  a  summary  of  a  Ueportmadc  by  Mr  Henry  W 
Elliott  in  1H90  to  the  Secretary  of  theTreasury  to  establish  several  alleged 
fads.     One  of  these  statements  in  this  alleged  summary  on  PribilofT  Islands 
in  1890  (section  382,  page  40)  is  that  there  were  250,000  barren  seals.  " 

This  is  cited  by  the  Commissioners  to  show  the  lack  of  virile  males  on 
the  rookeries  in  that  year.  "  An  examination  of  the  extract  as  published" 

II  in  Volume  3  of  the  appendix  to  theCaseof  GreatBritain  discloses  the  fact" 
'•  that  this  statement  appears  after  the  signature  of  11.  W.  Elliott,  and  it" 
"  cannot,  therefore,  be  construed  as  a  portion  of  such  Report.     Further- ' 
"  more,  how  the  Commissioners  can  question  Mr  Elliot's  power  to  compute" 
"  the  number  of  seals  on  the  Islands,  as  they  have  done,  and  still  rely  upon  " 
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••  his  computation  oftlie  number  of  barren  females,  needs  explanation.  " 
Now,  parapbrase  this  paragraph.  When  they  say  the  British  Commis- 
sioners rely  on  newspaper  extracts,  I  ask  why  should  they  be  called  upon 
to  rely  upon  a  newspaper  extract  when  the  authentic  document  exists  and 
is  procurable?  Why  are  the  United  States  through  their  Agents  to  be  con- 
sidered justified,  on  page  76,  in  throwing  doubt  upon  the  authenticity  of 
one  of  the  extracts  that  upon  the  fact  that,  extract  in  part  does  not  repre- 
sent conclusions  of  Mr  Elliott  and  is  not  part  of  his  report,  when  I  he  point 
can  be  determined  not  by  conjecture  o^speculation.but  by  examination  of 
the  actual  documents  in  the  possession  of  the  United  States  itself?  1  find 
great  difficulty,  and  I  say  it  with  all  sincerity,  in  appreciating  why  it  is 
that  this  document,  which  owes  its  origin  to  a  solemn  Act  of  the  Legislature 
of  the  United  States,  should  raise  what  I  must,  quite  respectfully,  call  the 
very  narrow  and  very  technical  objections  to  this  document  which  are 
stated  in  the  answer  to  the  application  for  the  document  by  the  Agent  for 
the  United  States.  I  base  my  application,  therefore,  upon  these  grounds  : 
—  First  of  all,  that  we  ought  not  to  be  driven  to  rely  upon  secondary  evi- 
dence of  a  document  the  original  being  in  the  possession  and  under  the 
control  of  the  representatives  of  the  Government  of  the  United  States; 
next,  that  it  is  within  the  terms  of  Article  4,  that  this  Tribunal  should  not 
compel  us  to  rely  upon  secondary  evidence,  but  may,  for  their  own  infor- 
mation and  for  ours,  direct  the  production  of  the  original  or  an  authen- 
tic copy.  1  say  the  power  is  conferred  upon  this  Tribunal  under  article 
4  in  the  second  clause,  which  I  have  read;  but  I  say,  if  there  were  no 
such  Article  at  all  and  even  in  face  of  that  Article,  this  Tribunal  surely 
has  the  right  to  call  for,  for  the  better  information  of  its  own  judgment, 
and  surely  has,  inherent  in  itself,  as  a  Tribunal  to  determine  difficult  and 
somewhat  complicated  issues,  a  right  to  say  this  is  a  document  which, 
from  every  circumstance  attending  its  history,  ought  to  be  regarded  as 
one  of  importance  in  this  controversy,  seeing  that  it  was  procured  at  the 
instance  of  the  executive  of  the  United  States  itself  for  the  very  purpose 
of  informing  those  who  are  advising  the  Government  of  the  United  States 
on  the  very  questions  dealt  with  or  largely  dealt  with  in  the  controversy 
now  before  this  Tribunal.  These  are  the  grounds  upon  which  I  submit 
that  we  are  entitled  to  have  this  document;  and  1  cannot  doubt  that  if 
the  Tribunal  or  any  portion  of  the  Tribunal  express  its  opinion  (and  1 
cannot  doubt  that  it  must  be  in  the  minds  of  many  of  them)  that  it  is 
but  reasonable  and  right  that  this  document  should  be  forthcoming  and 
be  judged  according  to  its  merits  by  each  member  of  this  Tribunal,  I 
cannot)  doubt  but  that  further  objection  to  its  production  will  bewith 
drawn. 

The  President.  —  I  would  ask  Sir  Charles  Russell  to  be  kind  enongh 
to  put  his  motion  in  writing  and  communicate  it  to  the  Secretary  of  the 
Tribunal,  so  that  we  may  have  the  exact  words  of  the  motion  before  us. 

Sir  Charles  Russell.  —  Certainly. 

Sir  Richard  Webster.  —  I  ask  to  be  permitted,  Sir,  not  to  repeal,  but 
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to  supplement,  the  argument  of  my  learned  friend  the  Attorney  General 
by  a  reference  to  one  or  two  other  documents  in  evidence  which  strongly 
enforce,  in  my  respectful  submission,  his  contention.  You  are  aware  that  by 
Article  3  of  the  Treaty  the  printed  Case  of  each  of  the  two  parties,  accom- 
panied by  the  documents,  the  official  correspondence,  and  other  evi- 
dence on  which  each  relies,  shall  be  delvered  in  duplicate ;  and  you  are 
further  aware,  Sir,  that  by  the  earlier  clause  of  Article  4,  within 3  months 
after  delivery  on  both  sides  of  the  printed  Case,  each  party  may  in  like 
manner  deliver  in  duplicate  to  each  of  the  Arbitrators,  and  to  the  agent  of 
the  other  party,  a  Counter  Case,  and  additional  documents,  correspondence, 
and  evidence,  in  reply  to  the  Case,  docnments  and  evidence,  so  presented 
by  the  other  party  ".  My  learned  friend,  the  Attorney  General,  has  called 
the  attention  of  the  Tribunal  to  the  fact  that  in  the  Appendix  to  the  original 
British  Case  lodged  in  September  last,  there  was  the  best  evidence  that 
we  could  then  obtain  of  the  documents  in  question.  It  was  that  which 
purported  to  be,  under  the  signature  of  Mr  Elliott,  addressed  to  a  Govern- 
ment official,  verbatim  extracts  of  part,  and  but  of  part  only,  of  his  Report. 
Now,  Sir,  comes  the  additional  matter  to  which  1  respectfully  call  the 
careful  attention  of  this  Tribunal.  A  difference  having  arisen  between 
the  United  States  and  Great  Britain  as  to  the  true  construction  of  the  Treaty, 
Mr  Foster  asked  that  some  further  documents  should  be  supplied  (I  am 
stating  this  of  course  in  a  very  few  words)  and  accordingly  it  was  by 
arrangement,  which  will  be  found  in  the  letters  of  Mr  Foster  to  Mr  Herbert, 
and  of  Lord  Rosebery  to  Mr  Herbert,  of  the  2d  September  and  the  1st  Oc- 
tober last  year, arranged, indeference  to  the  viewsof  theUniled  States,  that 
the  report  of  the  British  Commissioners  should  be  treated  as  part  of  the  Case 
of  the  Government  of  Her  Britannic  Majesty.  I  need  not  now,  Sir,  discuss 
the  merits  of  that  dispute.  I  will  merely  say  that  the  Government  of 
Her  Britannic  Majesty,  in  furtherance  of  the  desire  that  this  Arbitration 
should  be  conducted  with  the  fullest  information  on  both  sides,  accepted 
the  view  put  forward  by  Mr  Foster  on  behalf  of  the  Government  of  the 
United  Stales  that  the  Beport  of  the  British  Commissioners  should  be 
furnished,  and  should  be  treated  as  part  of  the  Case  of  the  Government 
of  Her  Britannic  Majesty.  In  that  Report,  with  whicli  I  know  the  Tribu_ 
nal  are  familiar,  in  sections  433  and  832,  the  Report  of  Mr  Elliott  is  refer- 
red to  in  supporting  certain  statements  of  fact  upon  which  the  British 
Commissioners  relied.  We  had  at  that  time  therefore  before  us,  Sir,  what 
1  may  call  three  separate  allegations  of  fact  all  based  upon  that,  which  we 
had  reason  to  believe  was  an  authentic  extract  from  Mr  Elliott's  Report, 
it  having  been  signed  by  himself  and  being  sufficient  for  our  purpose. 
Had  the  matter  stood  there  it  might  have  been  suggested  that  that  was 
all  we  wanted ;  but  the  United  States,  by  their  criticism,  to  which  the 
Attorney  General  has  called  attention,  submit  to  this  Tribunal  that  it 
is  to  reject  part  of  the  secondary  evidence  which  has  been  put  forward 
by  Her  Majesty's  Government,  upon  the  ground  that  upon  the  face  of  the 
newspaper  account  of  the  Report  il  was  to  be  presu"1^  that  in  this  res- 
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poet  il  \\as  mil  Irustworlhv  :  and  I  beg  Hie  Tribunal  to  notice,  Unit  the 
(Government  of  the  I'niled  Stales  had  in  their  possession  at  that  mo- 
ment the  original  report  addressed  to  the  Secretary  of  the  Treasury. 
.\.i\v  I  need  not  again  enforce  what  the  learned  Attorney  lieiieral  has 
said  on  the  criticism  of  the  United  Stales  with  reference  to  allegations 
made  on  behalf  of  Urea  I  Hrilain.  lint  I  no\\  again  call  the  attention  of  the 
Tribunal  to  the  Treah.  The  original  of  any  paper  adduced  as  evidence 
is  to  be  ordered  by  the  Tribunal  to  be  produced,  if  in  its  discretion  the 
Tribunal  consider  that  it  is  material  or  pertinent  to  the  matter  before  it; 
and  1  again  remind  this  Tribunal  that  it  is  a  rule  not  only  of  this,  but  of 
all  tribunals  which  exercise  judicial  functions,  that  the  best  evidence  is 

10  be  at  the  service  of  the  tribunal  if  it  is  possible.     That  is  only  in  the 
event  of  the  failure  of  their  being  able  to  obtain  the  best  evidence  that 
secondary  evidence  becomes  either  reasonable,  or  such  as  the  Tribunal 
should  rely  upon. 

Mr  Justice  Harlan.  -  -  Does  your  motion  comprehend  the  filing  of 
this  paper  as  evidence? 

Sir  Richard  Webster.  -  -  My  motion,  Sir,  comprehends  the  produc- 
tion of  this  paper,  so  that  the  original  may  be  referred  to  by  either  side, 
and  certainly  by  the  Counsel  for  Great  Britain,  as  the  best  evidence  —  as 
the  evidence  of  the  Report  which  Mr  Klliott  made,  which  we  have  already 
referred  to  in  our  Appendix.  It  is  already  in  evidence;  we  have  referred  to 

11  in  our  Appendix;  il  has  been  treated  by  the  United  States  in  their 
Counter-Case  as  evidence;  it  is  criticized  upon  the  ground   that  it  is 
evidence,  but  it  is  said  that  a  part  of  it  you  must  reject,  because  it  hap- 
pens to  be  written  below  the  signature  of  the  gentleman  who  purports  to 
make  the  Report.      I  ask,  suppose  il  be  the  fact  that  in  the  body  of  the 
original  Report  there  are  the  same  figures  which  are  referred  to  after  the 
signature  in  the  extracl  given  to  us,  my  learned  friends  who  represent 
the  United  States  would  be  the  first  to  admit,  that  if  those  figures  were 
there  they  would  not  rely  upon  the  accidental  circumstance  that  in  the 
particular  form  in  which  they  were  cited  by  the  paper  they  do  not  appear, 
but  that  they  are  in  the  body  of  the  Report  to  which  reference  has  to  be 
made.  I  again  respectfully  press  upon  this  Tribunal  that,  without  saying 
thai  a  Treaty  of  this  description  is  not  to  be  construed  by  the  cast  iron 
rules  which  we  as  lawyers  might  possibly  apply  to  legal  or  conveyancing 
documents,  it  is  evident  that  if  either  party  refers  in  evidence  to  docu- 
ments, the  originals  of  which  they  have  not   got  or  have  not  produced, 
the  Tribunal  shall  order,  if  they  see  it  is  relevant,  the   original  lo  be 
produced.     It   cannot  make  any  difference   in  whose  custody  the  ori- 
ginal document  is.     Supposing  it   happened  thai  this  was  a  document 
which   the  United  Stales   desired   lo    produce   or  give  in  evidence,    il 
would  be  no  answer  for  us  lo  say,  "  You  have  got  some  means  of  refer- 
ring to  the  contents  of  thai  documenl  "  ;   Ihe  Trealy  has  required  the 
Tribunal  and  has  enabled   (he  Tribunal  in  its  discretion  to  call  for  origi- 
nals which  form  part  of  the  evidence  adduced  by  either  party. 


Sir,  I  have  but  one  more  word  to  add.  It  is,  in  fact,  alluded  to  in  the 
sense  of  the  Treaty  even  by  the  United  States  themselves,  because  they 
do  not  speak  of  it  as  merely  a  newspaper  report  of  something  which 
Mr  Elliott  is  supposed  to  have  said .  They  refer  to  it  as  a  newspaper  extract 
which  purports  to  be  a  summary  of  a  report  made  by  Mr  H.  W.  Elliott  to 
the  Secretary  of  the  Treasury.  Therefore  we  respectfully  submit  to  this 
tribunal  that  upon  first  principles  which  govern  the  laws  of  evidence,  in 
the  broadest  sense  of  the  term,  an  original  document  which  has  been  allu- 
ded to  by  the  party  desiring  to  refer  to  it,  which  has  been  made  part  of 
their  evidence  by  the  original  Case  and  by  that  which  upon  the  invitation 
of  the  United  States  was  to  be  treated  as  part  of  the  origninal  Case  —  the 
original  of  that  document,  we  humbly  submit  to  this  Tribunal,  must  be 
produced;  and  we  further  point  out  that  it  could  scarcely  be  contended 
that  because  the  only  means  accessible  to  us  happened  to  be  in  the  first 
instance  a  newspaper  extract  from  that  report,  therefore  we  should 
be  denied  access  to  the  original. 

Sir  Charles  Russell.  -  -  The  form  of  the  Order,  sir,  which  I  should 
suggest  that  this  Tribunal  should  make  and  which  we  request  that  they 
should  make,  is  this,  that  the  Agent  of  the  United  States  be  called  upon  by 
the  Tribunal  to  produce  the  original  or  a  certified  copy  of  the  Report 
made  by  Mr  Henry  \V.  Elliott  on  the  subject  of  the  fur  seals,  pursuant  to 
the  Act  of  Congress  of  1890. 

The  President.  —  Have  the  United  States  anything  to  reply  to  this 
Motion? 

Mr  Phelps.  -  -  The  disposition,  Mr  President,  which  we  shall  propose 
to  make  of  this  application  relieves  us  from  the  necessity  of  troubling  you 
long  upon  the  subject  of  its  admissibility.  The  circumstances  however 
that  attend,  and  have  heretofore  attended  this  application,  and  one 
s\liich  preceded  it,  are  such  that  we  have  not  thought  it  right  to  allow 
the  subject  to  pass  without  an  explanation  before  the  Tribunal,  of  the 
attitude  of  the  United  Sates  upon  this  subject,  because  it  bears  colla- 
terally in  a  very  important  way  as  we  conceive  upon  other  questions 
\\liich  the  Tribunal  will  hereafter  encounter.  Now,  to  begin  with,  I  do 
not  perceive  that  the  remark  of  my  learned  friend  as  to  the  value  of  this 
evidence  is  germane  to  this  enquiry.  The  question  is  not  upon  its  admis- 
-iliiliK  .  If  it  were  ever  so  valuable,  if  it  is  not  admissible  it  is  not  to  be 
admitted.  It  it  were  comparatively  of  no  value  at  all,  if  it  be  admissible  they 
are  entitled  to  have  it  in  evidence.  Another  observation  of  my  learned 
friend.  Sir  Charles  Kussell,  to  which  possibly  1  attach  more  conse- 
quence than  he  did,  is  on  the  subject  of  what  he  terms  the  general  juris- 
diction of  this  Tribunal.  On  these  questions  of  procedure  we  respect 
fully  deny  that  under  this  Treaty  the  Tribunal  is  invested  with  any  such 
jurisdiction.  If  you  were  sitting  as  a  Court,  a  court  of  general  judicial 
|)u\\ers,  the  incidental  discretion,  the  incidental  powers  that  would  attend 
the  Tribunal  as  we  all  know,  are  very  large.  The  Treaty  might  have 
invested  this  Tribunal  with  such  discretion  and  such  powers.  It  has 
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failed  to  do  so.  II  has  undertaken  on  the  other  hand,  to  specify  with 
great  certainty  and  particularity  the  method  of  procedure  in  respect  to 
bringing  before  the  Tribunal  all  the  evidence  which  they  are  entitled  to 
consider.  I  do  not  enlarge  upon  this  point  now,  as  it  will  become  the 
subject  of  discussion  in  a  subsequent  motion,  I  only  make  the  obser- 
vation that  it  may  not  be  thought  that  we  concur  at  all  in  the  idea  that 
this  high  Tribunal  is  invested  with  any  power  to  admit  evidence,  <>r 
consider  evidence,  except  precisely  that  which  is  conferred  upon  them 
by  the  Treaty  under  which  they  are  constituted. 

It  is  true,  as  has  been  stated  by  my  learned  friend,  that  an  applica- 
tion was  made  to  the  agent  of  the  United  States  in  February  last  for  the 
production  of  this  document,  and  it  was  refused  upon  the  ground  which 
he  has  read  to  thin  Tribunal;  and  upon  a  further  ground  stated  later 
in  the  letter  of  the  agent  which  he  has  not  read.  It  is  only  so  far  as  may 
be  necessary  to  justify  the  position  of  the  United  States  Government  on 
this  subject  that  I  shall  trouble  the  Tribunal  with  any  remarks.  If  this 
document  is  admissible,  it  is  made  so  by  the  last  paragraph  of  article  4 
of  the  Treaty,  the  only  one  which  has  any  reference  whatever  to  the 
subject.  "  If  in  the  Case  submitted  to  the  Arbitrators  either  party  shall 
have  specified  or  alluded  to  any  report  or  document  in  its  own  exclusive 
possession,  without  annexing  a  copy,  such  party  shall  be  bound,  if  the 
other  party  thinks  proper  to  apply  for  it,  to  furnish  that  party  with  a  copy 
thereof  ".  That  is  the  first  half  of  the  paragraph.  I  shall  consider 
the  other  further  on.  It  will  be  observed  that  the  language  of  this  pro- 
vision is  restricted  to  the  Case  that  has  been  furnished  by  either  party ; 
not  to  the  Countercaae  which  is  a  very  different  document.  Article 
third,  as  has  been  already  pointed  out,  provides  for  the  delivery  in 
duplicate  by  each  party  to  the  other  and  to  the  Arbitrators,  at  a  parti- 
cular time,  of  a  Case.  Article  4  provides  for  the  subsequent  delivery  by 
each  party  to  the  other,  and  to  the  Arbitrators  of  a  Countercase.  Both 
words  are  used  throughout  the  Treaty.  Each  has  its  own  meaning,  and 
its  own  application.  It  is  not  claimed  on  the  part  of  my  learned  friends 
that  any  allusion  to  this  document  whatever  took  place  in  the  Case 
certainly  not  our  side.  It  is  in  the  Counter  Case  that  the  allusion  is  made 
which  appears  to  them  to  lay  the  foundation  for  an  application  for  the 
document. 

Now,  it  may  be  said,  as  has  been  said,  that  this  is  a  technical  cons- 
truction. The  more  liberal  view  it  may  be  claimed  would  be  to  treat 
the  word  "  Case  "  in  this  connection  as  including  the  entire  submission 
l>\  the  party  of  his  allegations  and  evidence.  The  difficulty  with  that 
construction  is  I  hat  whatever  comes  in  in  the  Counter  Case  cannot  be 
subject,  under  the  terms  of  the  Treaty  to  any  reply,  or  contradiction  expla- 
nation or  whatever.  The  Treaty  closes  the  door,  on  the  delivery  of  the 
Counter  Case,  to  the  admission  of  any  evidence  whatever  upon  any 
subject-whatever;  so  that  while  if  a  document  is  so  tar  alluded  to  in  the 
Case  of  a  party  as  to  make  it  properly  the  subject  of  an  application  for  I  he 
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whole  document  so  thai  the  party  applying  for  it  can  in  his  Counter 
Case  make  the  proper  reply  by  evidence  there  is  a  propriety  and  force  in 
the  provision;  but  if,  on  the  other  hand,  it  is  open  to  the  party  to  call  for 
the  production  of  a  document  which  is  alluded  to  for  the  first  time  in  the 
Counter  Case,  then  that  document  which  might  so  be  brought  in  as  evi- 
dence, as  evidence  for  all  purposes  for  which  it  may  be  legitimately  used, 
cannot  be  answered  on  the  other  side.  That  is  the  reason;  and  that  is 
one  of  the  reasons  assigned  by  the  Agent  of  the  United  States  in  the  latter 
part  of  the  letter  which  my  learned  friend  has  read  as  one  of  the  grounds 
upon  which  this  application  is  declined. 

But,  to  go  farther,  suppose  for  the  purposes  of  argument  that  the 
word  "  Case  "  here  includes  the  Counter  Case;  what  sort  of  an  allusion 
or  specification  is  il  which  the  Treaty  requires  as  the  foundation  for  an 
application  for  such  a  document? 

Senator  Morgan.  —  Is  there  no  allusion  to  this  paper  in  the  British  Case  ? 

Sir  Charles  Russell.  —  Certainly  there  is,  at  page  53  of  the  Appendix. 

Mr  Phelps.  —  There  is  none  in  ours,  and  I  had  the  impression  there 
was  not  in  theirs.  But  that  is  immaterial,  because,  as  1  am  going  to 
point  out,  it  is  "  our  "  allusion  that  must  be  the  foundation  of  this  appli- 
cation, not  theirs.  Our  first  allusion  to  it,  if  it  be  an  allusion  within  the 
meaning  of  the  Treaty,  is  to  be  found  in  the  Counter  Case  in  the  passage 
that  has  been  read  by  my  learned  friend.  "  If  either  party  shall  have 
specified  or  alluded  to  any  Report  in  its  own  exclusive  posession  without 
annexing  a  copy.  "  What  is  the  meaning  of  that  ?  It  is,  that  if  either 
party  shall  have  brought  forward  by  specification  or  by  allusion  any 
document  in  support  of  any  contention  and  has  relied  upon  it,  and  has 
put  it  forward  so  that  his  Case  is  in  any  respect  directly  or  indirectly 
strengthened  by  the  allusion,  then  at  the  instance  of  the  other  side 
he  shall  produce  the  full  copy  of  the  document  that  he  refers  to. 
And  that  provision  is  founded  in  the  greatest  and  the  most  obvious 
propriety.  But  is  a  reference  to  a  document  in  the  Counter  Case  in 
reply  to  an  allusion  on  the  other  side,  in  reply  to  a  part  of  it  that  has 
been  brought  forward  on  the  other  side,  such  an  allusion  as  the  Treaty 
contemplates?  It  is  difficult  to  read  these  words  without  perceiving 
that  the  spirit  and  object  of  the  provision  is  :  that  a  party  shall  not  be 
permitted  to  fortify  himself  in  any  way  by  a  reference  to  a  written  docu- 
ment in  his  own  exclusive  possession  without  giving  the  other  side  (if 
he  asks  for  it;  the  benefit  of  the  entire  contents.  But  when  the 
other  side  think  proper  to  allude  to  some  copy  or  extract  in  their 
own  possession  out  of  a  newspaper  and  a  reply  is  made  to  that  in  the 
Counter  Case  saying  that  it  is  not  authority  or  such  an  extract  is  not 
material,  have  we  brought  forward  the  Report  as  in  any  way  assisting  the 
case  of  the  United  States?  I  do  not  continue  the  argument  because  it  is 
immaterial  in  view  of  the  course  we  ore  about  to  take.  I  have  said 
thus  much  in  order  to  state  the  justification  which  we  think  existed 
in  February,  and  exists  now,  for  the  refusal  of  the  United  States  to 


pn.durc  Nils  dociimenl.  And  if  it  be  said  that  the  refusal  \\sis  based 
upon  ;i  technical  j:r.niiHl.  although  the  le.-lmieal  ground  was  i-orrn-1. 
I  may  I..-  permitted  to  say  that  this  Case  will  nof  proced  very  fur,  \\ithonl 
di-el.^in};  tlial  we  -Imuld  have  been  perfectly  justified,  ami  arc  perl'eHU 
jusliliiMl,  in  standing  upon  any  ground  in  respect  lo  Hie  adinissibtlilv  of 
esidence,  \\lielher  it  is  technical  or  not. 

A  subsequent  contention  of  my  learned  friend  is,  under  the  later  clau-r 
of  thi<  Article  that  either  party  may  call  upon  the  other  through  the  Arbi- 
trators to  produce  the  originals  or  certified  copies  of  any  papers  adduced  as 
evidence.  Adduced  as  evidence  by  whom?  By  his  adversary.  Was  it  ever 
heard  of  in  a  Court  of  Justice  that  one  party,  by  referring  to  a  document, 
can  compel  the  production  of  it  on  the  other  side?  Where  a  document 
is  in  the  exclusive  possession  of  one  side,  under  the  Rules  of  Law  that 
prevail  in  England  and  in  United  States,  before  secondary  evidence  of  it 
can  be  given  by  the  other,  notice  to  produce  it  must  be  given.  If  that  no- 
lice  is  not  complied  with,  the  secondary  evidence  becomes  primary  evidence 
and  is  admissible.  In  some  jurisdictions,  there  are  statutes  under  which 
through  the  process  of  a  subpoena  production  of  papers,  private  papers  to 
some  extent,  and  under  various  limitations,  may  be  called  for.  I  know  of 
no  general  rule  of  law  in  England  or  in  United  Stales  thai  justifies  a  parly 
calling  upon  his  adversary  to  produce  a  document,  I  mean  to  compel  his 
adversary  to  produce  a  document,  because  he  himself  has  referred  to  it  as 
part  of  his  Case. 

Now  lei  me  add  another  word.  This  paper  was  produced  and  furnished 
to  the  British  Commissioners  during  their  session  at  Washington  and 
remained  in  their  possession  as  long  as  they  cared  to  keep  it.  It  will  be 
seen  from  lhal  that  there  has  been  no  disposition  on  the  part  of  the  United 
States  Government  lo  withhold  or  to  conceal  this  document ;  and  the  founda- 
tion of  the  objection,  which  we  conceive  to  be  an  unanswerable  one,  upon 
Ihe  lerms  of  Ihis  Treaty  to  being  compelled  to  produce  it  was  Ihe  fact  that,  if 
produced,  it  came  in  as  it  comes  in  now,  too  lale  to  be  met  by  the  proper  reply. 

I  shall  not  follow  my  learned  friend  in  remarking  upon  the  value  of 
this  paper;  thai  is  a  subject  lhat  will  engage  the  attenlion  of  the  Tri- 
bunal later  on.  It  will  be  seen  how  valuable  il  is.  11  will  be  seen  whether 
there  is  any  reason  on  the  part  of  the  United  Slates  Government  why  it 
should  be  withheld.  It  is  enough  for  me  lo  say  now  thai  il  has  not  been 
withheld  from  the  Commissioners,  that  it  would  not  have  been  withheld 
from  Ihe  olher  side  if  il  had  been  asked  for  in  lime  to  prepare  a  reply  : 
but  it  was  refused  because  being  a  document  of  great  volume  and  extenl, 
il  would  have  come  in  loo  late  to  have  been  mel  by  the  explanation  and 
Ihe  evidence  which  we  think  should  accompany  il. 

Now,  having  said  all  Ihis,  Sir,  lei  me  say  thai  we  shall  produce  the 
document  and  give  our  learned  friends  the  benefit  of  it,  with  the  understan- 
ding, which  I  assume  to  be.  from  the  language  of  my  friend,  Sir  Richard 
Websler,  satisfactory  to  them,  thai  it  comes  in  as  evidence  for  the  benefit 
of  either  party. 


Senator  Morgan.  —  Mr  Phelps,  do  you  think  that  the  Counsel  in  this 
Case  before  this  Tribunal,  by  an  agreement  amongst  themselves  can,  at 
this  hour,  bring  evidence  into  this  cause? 

Mr  Phelps.  -  -  I  was  going  to  remark  upon  that,  Sir,  in  a  moment. 
I  do  not  think,  as  I  shall  have  occasion  to  say  at  greater  length,  that  there 
is  any  power  anywhere  to  bring  evidence  into  this  case  at  this  stage;  but 
we  do  not  choose  to  stand  --  we  prefer  that  the  Government  of  the  United 
Stales  should  not  stand  in  this  enquiry  subject  to  the  reproach  of  having 
attempted  to  withdraw  or  withhold  or  stifle  anything  in  their  possession 
that  throws  any  light  upon  this  subject.  The  conduct  of  this  whole  case 
I  may  respectfully,  submit,  as  it  will  sufficiently  appear  in  due  time,  has 
been  the  other  way. 

Senator  Morgan.  -  -  But  how  can  the  Tribunal  give  its  consent  to 
exceed  its  powers  merely  for  the  purpose  of  preventing  crimination  or 
recrimination  between  the  Governments  by  their  counsel  in  debate? 

Mr  Phelps.  -  -  That  will  be  a  question  entirely  for  the  disposition  of 
the  Tribunal.  \Ve  are  making  no  admission  that  binds  the  Tribunal.  We 
arc  making  a  concession  that  binds  only  ourselves.  We  say  that  if  the 
Tribunal  at  this  stage  of  the  case  desire  to  consider  this  document,  we 
shall  have  no  objection.  That  is  as  far  as  we  go.  But  it  must  be  unders- 
tood, and  that  is  the  object  of  these  remarks,  that  we  in  no  respect  con- 
cede what,  before  the  day  is  over,  we  shall  be  called  upon  to  deny  most 
emphatically  —  the  right  ofaparty  to  introduce  any  evidence — anyfurther 
evidence  —  at  this  stage  or  any  future  stage  of  this  Case.  In  making  the 
concession,  so  far  as  we  are  concerned,  subject,  of  course,  to  the  judg- 
ment of  the  Tribunal  as  to  the  use  that  they  will  permit  to  be  made  of  it, 
it  must  be  understood  that  it  is  without  waiving  in  the  least  the  position, 
that  no  evidence  at  this  stage  can  be  introduced  as  a  matter  of  right. 

Mr  Justice  Harlan.  --It  can  be  lodged,  then,  as  evidence  to  be  used 
by  either  party,  subject  to  the  judgment  of  the  Tribunal,  when  they  look 
into  it,  as  to  their  power  to  use  it. 

Mr  Phelps.  —  Certainly,  Sir,  we  are  not  presuming  to  suggest  to  the 
Tribunal  what  use  they  shall  think  proper  to  make  of  this  document  when 
it  comes  before  them;  that  is  for  them  to  determine. 

Senator  Morgan.  -  -  Does  the  same  argument  apply  to  that  part  of 
the  British  Case  which  Counsel  have  alluded  to  which  came  in  after  the 
Case  had  been  placed  in  the  hands  of  the  Arbitrators? 

Lord  Hannen.  -  That  is  a  different  question.  That  depends  on 
other  elements. 

Mr  Phelps.  -  -  That  is  a  question  which  will  come  up  later. 

Senator  Morgan.  —  That  was  referred  to  as  a  case  analogous  to  this 
and  an  authority  on  this  question. 

Mr  Phelps.  —  That  will  come  up  later  under  other  motions  for  dis- 
cussion, but  as  the  question  has  been  put  by  the  learned  Arbitrator, 
I  may  say  that  in  our  judgment  no  such  evidence  can  be  properly  consi- 
il<Ted.  That  will  be  our  position  when  we  reach  that  question.  All  I 
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desire  lo  say  n<>\\  i-  lli;il,  without  conceding,  and  emphatically  denying 
Ilial  lh(!  lorms  of  this  Treaty  entille  Her  Majesty's  Government  to  call  for 
this  document,  we  prefer  lo  consent  lo  put  it  in  evidence  with  the  unders- 
tanding thai  if  used  at  all  it  is  open  to  both  sides,  leaving  it  to  the  Tri- 
bunal Id  attach  such  value  to  il,  and  lo  make  such  use  of  it  as  they  may 
deem  proper.  The  whole  subject,  let  me  say  in  conclusion,  of  the  time  and 
manner  in  which  evidence  not  in  reply  can  be  brought  before  the  Tri- 
bunal, will  come  up  later  and  come  up  all  the  way  through  the  discussion 
of  this  case. 

Mr  Carter.  —  Mr  President  and  gentlemen,  in  respect  lo  Ibis  particu- 
lar paper  Ihere  is  not,  il  seems  lo  me,  very  much  importance  in  this  dis- 
cussion, and  I  quite  concur  with  my  learned  associate  in  his  manner  of 
dealing  with  it;  but  in  respect  to  our  views  as  to  the  powers  of  this  Tri- 
bunal there  is  a  great  deal  of  importance,  and  it  seems  to  me  that  any 
discussion  concerning  them,  whenever  it  is  brought  forward,  should 
be  conducted  with  deliberation,  and  nothing  should  be  taken  for  granted. 
1  am  moved  to  add  one  or  two  observations  here,  solely  in  conse- 
quence of  some  remarks  which  were  made  by  our  learned  friends  upon 
the  other  side.  The  first  of  them  which  attracted  my  attention  was  that 
the  refusal  by  the  agent  of  the  United  States  to  furnish  the  document  in 
question,  when  the  demand  was  made  for  it  in  February  last,  and  the 
grounds  upon  which  that  refusal  was  placed,  seemed  to  exhibit  a  very 
narrow  interpretation  of  the  provisions  of  the  Treaty,  and  of  the  neces- 
sities of  the  controversy,  and  also  exhibited  a  disposition  to  rely  upon 
technical  considerations. 

If  the  object  was  to  indicate  that  the  United  States,  in  their  dealing 
with  this  controversy  generally  had  been  at  all  disposed  to  withdraw 
from  the  attention  of  the  Tribunal  which  was  to  dispose  of  it  any  evidence 
which  was  pertinent  to  the  merits  of  it  I  am  very  sure  that  such  an  impu- 
tation would  be  wholly  erroneous.  It  is  our  belief  that  the  Govern- 
ment of  the  United  States,  at  every  step  during  the  pendency  of  this 
controversy,  has  exhibited  the  largest  and  most  liberal  spirit  in  refe- 
rence to  the  production  of  evidence  which  would  be  pertinent  lo  the 
merits.  If  there  was  any  facility  which  it  peculiarly  enjoyed  for  the  ascer. 
taimnent  of  truth,  it  has  been  ready,  1  think,  from  the  start  to  furnish  it 
to  the  Government  of  Great  Britain.  My  learned  friends  upon  the  other 
side  will  remember,  and  the  Tribunal  must  be  aware  from  the  case  which 
has  been  laid  before  it,  and  the  papers  contained  in  it,  that  at  the  very 
outset  the  I'ribiloff  Islands,  which  are  the  arena  out  of  which  the  contro- 
versy arose,  were  freely  thrown  open  to  the  inspection  of  Her  Majesty's 
agents.  A  special  agent  was  allowed  to  go  out  there  for  the  purpose  of 
making  enquiries,  and  for  the  purpose  of  gathering  evidence  which  il 
might  be  useful  for  Her  Majesty's  Government  to  incorporate  into  the 
l.ase  which  was  to  be  submitted  to  the  Tribunal.  If  there  was  any  know- 
Irdge  in  reference  to  the  habits  of  the  seal  lo  be  galhered  from  that  Island, 
if  there  was  any  information  in  reference  to  the  industry  carried  on  upon 
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that  Island  which  migh  (  be  of  any  sort  of  use  to  Her  Majesty's  Governemen  t , 
it  was  freely  thrown  open.  I  think  the  same  course  has  been  pursued  in 
reference  to  documentary  evidence  which  might  be  supposed  to  be  in  our 
exclusive  possession.  1  think  it  will  be  admitted  upon  the  other  side  that 
they  have  from  time  to  time  called  for  documents  to  which  perhaps  they 
were  not  entitled  under  the  provisions  of  the  Treaty ,  which  were  freely 
thrown  open  to  them  but  I  make  this  observation  for  the  purpose 
of  showing  that  there  has  been  at  no  time  on  the  part  of  the  United 
States  any  disposition  to  withhold  from  this  Tribunal,  or  to  with  hold 
from  the  other  side,  any  evidence  pertinent  to  the  merits  of  the  con- 
troversy. 

We  did,  however,  refuse  to  furnish  this  report.  And  why?  The 
Tribunal  must  have  perceived  already  that  there  is  something  peculiar 
about  this  report.  I  may  assume  that  the  Tribunal  is  familiar  with  the 
practice  of  Governments  to  print  and  publish  important  reports  and  docu- 
ments —  reports  which  have  been  made  pursuant  to  provisions  establi- 
shed by  law.  If  Commissioners  are  appointed  for  the  purpose  of  making 
enquiries  —  (appointed  by  a  legislative  body  —  our  Congress  for  instance) 
—  their  report  is,  in  the  ordinary  course  of  things,  published  and  made 
known  to  the  world.  It  already  appears  as  a  fact  that  this  was  not  the 
case  with  regard  to  this  particular  document.  Her  Majesty's  agent  found 
the  extract  which  he  has  incorporated  in  his  case  in  a  newspaper.  That 
was  the  only  mode  by  which  it  appears  he  was  able  to  obtain  it  at 
that  time.  Iherefore,  there  is  something  peculiar  about  this  report. 
What  is  that?  Well,  I  am  not  at  liberty  to  say,  because  the  evidence 
for  it  is  not  furnished  by  the  Case;  but  1  am  at  liberty  to  say  what  well 
may  have  been  the  case,  —  it  may  have  been  a  report  which  the  Con- 
gress of  the  United  States  that  authorised  the  investigation  which  led 
to  it  conceived  to  be  wholly  erroneous,  wholly  unworthy  of  credit,  un- 
worthy of  publication,  unworthy  of  adoption.  It  may  have  been  of  that 
character.  It  may  have  been  a  report  which,  in  the  judgment  of  the 
courts  of  the  United  States,  was  inspired  by  bad  motives,  and,  Iherefore, 
not  to  be  made  public.  It  may  have  been  a  report  which,  in  their  judg- 
ment, was  inspired  by  motives  hostile  to  the  interests  of  the  United  States, 
and  hostile  to  their  management  upon  the  Islands,  and  for  that  reason, 
therefore,  not  to  be  published.  All  these  cases,  or  some  one  of  them 
may  have  been  true,  or  may  not  have  been  true.  Something  was  true 
about  it  — which  led  to  the  withholding  of  that  report  from  the  ordinary 
treatment  which  is  accorded  to  documents  of  that  character;  and  that  too, 
long  before  this  controversy  arose.  Nevertheless,  when  the  British  Com- 
missioners were  in  the  United  States  for  the  purpose  of  making  their  in- 
vestigation, they  wished  to  have  access  to  that  report.  It  was  freely 
thrown  open  to  them  :  -  -  They  were  told  "  Look  at  it  if  you  please.  »  It 
was  not  withheld.  No  demand,  after  the  Treaty  was  framed  and  in  the 
course  of  the  preparation  by  the  respective  parties  of  the  Cases  and  Coun- 
lercases  —  no  request  --  was  made  to  the  Government  of  the  United 
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States  for  the  production  of  that  report  or  for  furnishing  a  copy  of  it  to 
the  other  side  to  the  end  that  they  might  incorporate  it  in  the  Case  if 
they  pleased.  If  such  a  request  as  that  had  been  made,  the  United 
Stale*  could  ha\e  said  in  answer  to  the  request,  "  Yes,  we  will  give 
you  the  report,  but  you  must  lake  it  in  connection  \\illi  some  explana- 
tory matter  which  we  will  furnish  with  it.  There  are  reasons  \\hy  (his 
report  has  not  been  made  public,  and  if  the  reporf  is  now  to  be  placed 
before  the  public  we  wish  to  have  it  placed  before  the  public  in  con- 
nection with  these  reasons  which  go  to  explain  it.  '  That  course 
was  not  taken.  On  the  contrary,  the  agent  of  Her  Majesty's  Government 
having  incorporated  into  the  British  case  what  purported  to  be  some 
extracts  from  it  printed  in  a  Newspaper,  and  the  United  States  in  the 
preparation  of  its  Counter  case  being  called  upon  to  refer  to  the  allu- 
sion which  had  thus  been  made  in  the  British  Case  to  this  document, 
Her  Majesty's  agent  then  serves  a  written  demand  upon  the  agent  of 
the  United  States  that  he  furnish  him  with  that  document  as  a  matter 
of  right. 

Well,  what  if  that  had  been  complied  with?  Why  then  the  Government 
of  Great  Britain  would  have  succeeded  in  obtaining  this  document,  pecu- 
liar in  its  nature,  without  those  explanatory  circumstances  which  ought 
to  have  acompanied  it,  which  explanatory  circumstances  the  United 
states  would  have  had  no  means  of  placing  before  the  Tribunal.lt  seemed 
therefore  to  be  a  proper  occasion  to  look  into  the  Treaty,  and  see  what  the 
provision  relied  upon  for  this  demand  was,  and  whether  it  authorised  the 
demand  or  not. 

Now  it  seems  to  me,  upon  looking  at  the  provisions  of  the  Treaty,  that 
it  is  quite  plain  that  no  such  demand  on  the  part  of  the  British  Govern- 
ment was  authorised.  The  provision  of  the  4th  article  is  this  :  "  If  in  the 
case  submitted  to  the  Arbitrators  either  party  shall  have  specified  or 
alluded  to  any  Beport  or  document  in  its  own  exclusive  possession 
without  annexing  a  copy,  such  party  shall  be  bound,  if  the  other  parly 
thinks  proper  to  apply  for  it,  to  furnish  that  party  with  a  copy  thereof.  " 
That  is  the  first  provision.  Well  what  is  theobjectof  that?  whatis  thepur- 
pose  of  it;  for  when  we  are  interpreting  provisions  of  this  sort  we  must 
look  to  see  what  their  object  is.  Why,  it  seems  very  plain.  Nothing  i- 
more  common  in  judicial  proceedings  than  for  one  parly  in  the  course  of 
his  pleading,  in  making  up  his  allegation  or  in  introducing  his  proofs,  to 
make  a  partial  use  of  a  written  instrument  —  not  to  use  the  whole  of  it 
but  to  use  a  part  of  it  —  such  part  of  it  as  he  supposes  to  favour  his  own 
contention,  and  he  does  not  tell  his  adversary  what  the  restof  it  is.  Well 
naturally  his  adversary  says, How  do  I  know  but  thai  there  may  not  be  so- 
mething inlbe  instrument  which  favours  my  contention  or  goes  to  qualify 
Ihe  inference  which  the  party  who  has  made  use  of  an  exlracl  from  it  wishes 
to  draw  from  it;  and,  therefore,  the  law  usually  furnishes  a  mode  by 
which  when  a  part  of  an  instrument  has  so  been  used  the  production  of 
the  whole  of  it  may  be  compelled  by  the  adverse  party.  It  is  the  case  of  a 
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partial  use  of  an  instrument  "  If  in  the  case  submitted  to  the  Arbitrators 
either  party  shall  have  specified  or  alluded  to  any  Ueport  or  document  in 
its  own  exclusive  possession,  without  annexing  a  copy,  such  party  shall 
be  bound,  if  the  other  party  thinks  proper  to  apply  for  it,  to  furnish,  that 
party  with  a  copy  thereof".  That  would  enable  either  party,  as  the  mem- 
bers of  the  Tribunal  will  perceive,  when  he  comes  to  make  up  his  counter 
case  to  put  in  the  rest  of  the  document  of  which  his  adversary  has  made 
a  partial  use,  in  his  counter  case  or  such  part  of  it  as  he  may  suppose  to 
favour  his  contention,  and  thus  the  whole  document,  or  all  that  is  mate- 
rial in  it,  is  placed  before  the  court  or  tribunal.  Now  the  Tribunal  will 
perceive  the  reason  why  this  provision  is  restricted  to  the  instance  where 
a  party  has  specified  or  alluded  to  a  document  in  his  case.  It  is  to  enable 
the  other  party  to  get  the  rest  of  the  document,  to  the  end  that  he  may 
put  it  in  evidence  when  he  comes  to  make  up  his  counter  case.  If  the 
allusion  is  made  in  the  counter  case  there  is  no  occasion  for  giving  the 
other  party  the  rest  of  the  document  for  he  has  no  means  then  of  putting 
it  in  evidence,  for  the  preparation  of  the  counter  case  absolutely  con- 
cludes all  the  means  furnished  by  this  Treaty  for  the  introduction  of  evi- 
dence before  the  Tribunal. 

I  think,  therefore,  it  is  quite  plain  from  this  explanation  of  the  article 
in  question  that  the  only  instance  to  which  it  applies  is  where  one  party 
has  made  an  allusion  to  a  document,  and  (if  we  interpret  it  properly), 
that  means  where  he  has  made  a  partial  use  of  a  document  in  his  case 
in  that  instance  the  other  party  is  entitled  to  a  copy  of  the  whole  upon 
making  a  due  demand  for  it. 

Now  let  me  call  the  attention  of  the  Gentlemen  of  the  Tribunal  to  the 
other  provision,  quite  distinct  in  its  character  and  designed  to  answer  a 
totally  different  purpose.  "  And  either  party  may  call  upon  the  other, 
through  the  Arbitrators,  to  produce  the  originals  or  certified  copies  of  any 
papers  adduced  as  evidence,  giving  in  each  instance  notice  thereof  within 
thirty  days  after  delivery  of  the  case ;  and  the  original  or  copy  so  reques- 
ted shall  be  delivered  as  soon  as  may  be,  and  within  a  period  not  excee- 
ding forty  days  after  receipt  of  notice.  '  I  will  not  stop  at  this  moment 
to  comment  upon  the  somewhat  clumsy  framing  of  this  provision.  It 
was  taken  from  a  somewhat  corresponding  provision  in  the  treaty  which 
constituted  the  Geneva  Tribunal  of  Arbitration;  and  if  there  were  any 
attempt  to  really  enforce  it,  it  would  be  found  perhaps  somewhat  difficult 
to  construe  the  particular  terms  of  this  provision;  but  as  to  its  spirit  and 
purpose,  its  real  object  and  meaning,  I  think  that  is  apparent  upon  the 
face  of  the  provision,  —  "  either  party  may  call  upon  the  other,  through 
the  Arbitrators,  to  produce  the  originals  or  certified  copies  of  any  papers 
adduced  as  evidence  ".  Now  that  refers  to  the  case  where  a  paper  is 
adduced  in  evidence,  the  whole  of  it,  -  -  in  such  case  the  other  party,  as 
is  often  the  case  in  judicial  proceedings,  may  have  some  doubt  as  to  the 
authenticity  of  the  document,  --  he  may  have  doubts  about  that;  and,  if 
he  has,  it  is  fair  that  those  doubts  should  be  satisfied,  and  this  provision 


—  30  — 

is  one  for  the  removing  of  such  doulil<.  It  is  ;m  obligation  on  the 
parly  who  puts  a  paper  in  evidence,  -  -  the  whole  of  a  paper,  -  -  to 
furnish  to  the  other  party  the  original  or  a  certified  copy  of  it  to  the 
end  that  the  latter  may  be  satisfied  of  its  authenticity.  That  is  the 
provision. 

Now  does  (his  case  fall  within  the  first  of  the  categories  mentioned? 
Why,  plainly  it  does  not.  There  is  no  pretence  here  that  there  is  any 
allusion  of  any  nature  or  description  by  the  United  states  to  this  document 
in  its  case.  That  is  not  pretended.  The  allusion,  if  it  is  made  anywhere 
or  contained  anywhere,  is  in  the  counter  case  of  the  United  states;  and 
that  is  a  case  not  provided  for  by  the  terms  of  the  Treaty,  —  not  within 
its  letter,  and  not,  as  I  have  endevoured  to  explain  to  you,  within  its 
spirit  or  and  purpose.  That  is  the  first  difficulty,  and  it  is  an  insuperable 
one,  in  bringing  this  motion  within  the  first  clause  of  the  paragraph  in 
question. 

But  there  is  another  difficulty.  I  have  said  that  it  is  not  alluded  to 
in  our  Case  but  in  our  Counter  Case,  if  at  all.  But  we  have  not  alluded 
to  it  there  unless  if,  perchance,  a  document  is  mentioned  in  any  way  or 
for  any  purpose  in  a  Counter  Case,  that  is  understood  to  be  an  "  allusion  ". 
Her  Majesty's  Government  in  its  original  Case  had  alluded  to  this  Report, 
and  had  specified  and  had  attempted  to  put  in  evidence  a  certain  part 
of  it;  and  of  course,  if  it  was  a  document  in  the  exclusive  possession  of 
Her  Majesty's  Government,  there  would  then  have  been  a  case  in  which 
the  Government  of  the  United  States  might  have  made  a  very  effective 
demand  for  the  production  of  the  whole  paper.  Great  Britain  alluded 
to  it  in  her  Case.  How  did  the  Government  of  the  United  States  allude  to 
itat  all?  Why  they  commented  upon  this  allusion  to  the  Beport  by  Great 
Britain  —  they  commented  upon  it.  They  made  certain  criticisms  in  re- 
ference to  that  allusion.  Is  that  making  an  allusion  to  this  Report  in  the 
sense  of  that  Treaty  by  the  Government  of  the  United  States?  Why  it  is 
very  plain  that  it  is  not.  All  that  the  United  States  did  was  to  comment 
upon  an  allusion  made  by  the  Government  of  Great  Britain  --  that  is  all. 
If  a  different  interpretation  could  be  put  upon  the  terms  of  the  Treaty, 
a  party  would  be  precluded  from  denying,  qualifying  or  criticising  an 
assertion  of  his  adversary  which  contained  an  allusion  to  a  Report  without 
subjecting  himself  to  the  obligation  to  produce  that  Report  if  it  was  in 
his  exclusive  possession :  therefore  I  conceive  it  quite  plain  that  it  does 
not  come  within  the  first  clause. 

It  does  not  come  within  the  second,  certainly.  It  has  been  argued 
by  our  learned  friends  on  the  other  side,  that  the  second  branch  of 
the  clause  of  the  treaty  furnishes  a  means  by  which  this  Tribunal  may 
be  supposed  to  be  clothed  with  a  certain  general  jurisdiction  and  autho- 
rity to  compel  the  production  of  documentary,  or  other  evidence, 
whenever  in  its  judgment  it  is  necessary  for  the  purpose  of  determi- 
ning the  truth.  1  have  no  desire  whatever  to  restrict  within  narrow 
limits  (In-  authority  of  Ibis  Tribunal,  but  we  must  regard  the  terms 
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of  this  Treaty  and  we  must  adhere  substantially  to  those,  otherwise  we 
shall  be  very  speedily  at  sea  and  without  a  rudder  or  compass.  It  is, 
we  are  all  aware,  a  common  incident  of  ordinary  municipal  Courts  of 
Justice,  that  they  have  an  incidental  power  over  the  parties  to  the  con- 
troversies which  are  brought  before  them,  to  compel  such  parties  from 
lime  to  time  to  do  such  acts  and  things  in  the  way  of  furnishing  evi- 
dence, copies  of  papers,  documents  and  so  forth,  as  may  be  supposed  to 
be  necessary  to  the  administration  of  justice  in  the  cases  before  them. 
In  such  cases  the  parties  are  individuals.  The  Tribunal  before  which 
they  appear  represents  and  is  clothed  with  the  sovereign  power  of  the 
State  and  can  do  with  them  as  it  pleases.  That  is  not  the  case  here. 
This  Tribunal  is  one  specially  constituted  and  clothed  with  such  powers 
as  are  specially  mentioned  in  the  Treaty,  and  with  no  others.  The  par- 
ties who  appear  before  it  are  not  private  individuals  subject  to  its  autho- 
rity; they  are  themselves  sovereign  states  which  cannot  be  compelled. 
You  have  no  sheriff  or  other  officer  at  your  hand  that  can  compel  the 
action  of  the  parties  which  are  before  you,  and  therefore  this  suggestion 
that  there  is  a  general  jurisdiction  in  this  Tribunal  to  order  the  parties  to 
do  what  it  may  be  supposed  proper  to  do  is  one  which  I  conceive  has  no 
just  foundation,  and  one  which  cannot  be  accepted  in  any  degree  without 
leading  us  into  difficulties  which  it  would  be  impossible  for  us  to  find  our 
way  out  of.  We  must  look  to  the  Treaty  for  the  powers  of  the  Tribunal, 
and  where  the  powers  contained  by  the  Treaty  stop,  the  powers  of  this 
Tribunal  stop  also.  My  conclusion  from  this  is  that  we  must  interpret 
and  we  must  dispose  of  this  demand,  which  is  now  put  upon  the  second 
branch  of  the  article,  according  to  the  language  of  the  Treaty.  I  have 
already  explained  what  seems  to  me  to  be  its  plain  and  manifestpurpose.lt 
is  to  enable  one  parly  to  call  upon  the  other  party  who  has  put  a  paper  in 
evidence  to  satisfy  him  as  to  its  authenticity  by  producing  the  original.  We 
do  not  fall  within  that  category;  we  have  not  put  this  Report  in  evidence. 
We  have  made  no  allusion  to  it  even,  and  therefore  the  United  States 
cannot  be  called  upon  under  thai  clause  of  the  article  to  produce  it. 
Now,  I  have  thougbl  it  proper  to  state  my  views  in  relation  to  this, 
not  because  of  the  importance  of  this  particular  paper,  but  because  it  is 
important  thai  just  views  should  be  entertained  of  the  powers  of  llic 
Tribunal  at  the  very  outset  of  its  deliberations.  Having  said  that,  1 
I'lilircly  concur  with  my  learned  friend  that  it  is  not  worth  while  for  the 
United  States  to  withhold  this  paper.  It  is  not  worth  while.  Its  weight, 
its  imporlance  in  this  controversy,  commented  upon  to  some  extent  by 
our  learned  friends  on  the  oilier  side,  I  will  say  nothing  in  regard  to.  If 
it  happens  to  get  before  this  Tribunal,  it  will  be  subject  to  our  comments 
and  our  criticism;  and  we  are  quite  prepared  to  make  that.  We  do  not 
conceive  it  to  be  worth  while  lo  withhold  this  paper,  and  give  any  sort  of 
occasion  or  foundation  for  a  remark  to  be  made  now  and  repeated  here- 
after, that  here  is  some  very  important  document  full  of  convincing  evi- 
dence, if  the  United  States  only  chose  lo  let  it  come  out.  We  prefer  to 
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\saivf  il,  and  lo  remove  Hie  occasion  for  all  such  discussion  as  that  by 
pulling  Hie  document  before  Ihis  Tribunal.  As  lo  whether  Hie  Tribunal 
has  Hie  power  lo  look  inlo  il,  lhal  is  a  queslion  for  I  he  Tribunal  itself  lo 
decide;  and  lhat  question  has  quile  extended  considerations,  which  1  will 
nol  now  anticipate,  but  which  will  be  brought  forward  sptvdiK  in  the 
course  of  the  molions  which  il  has  become  Ihe  duty  of  the  Agent  of  the 
United  Slates  to  make;  and,  wilh  lliese  observations,  1  will  defer  any 
other  remarks  until  those  Motions  are  brought  on. 

The  President.  We  ask  you  to  put  inlo  writing  the  purport  of  your 
reply,  as  we  asked  Ihe  British  Government  to  state  on  paper  their  Motion. 
So  will  you  be  so  kind  as  to  put  on  paper  the  substance  of  your  reply. 

Mr  Carter.  -  -  Does  the  President  mean  by  that  the  substance  of  the 
argument?. 

The  President.  —  No,  the  substance  of  the  reply. 

Mr  Phelps.  --  That  shall  be  done. 

The  President.  —  If  you  will  kindly  give  it  to  us  categorically,  \ve  shall 
see  exactly  what  are  the  two  contending  Motions. 

Sir  Charles  Russell.  —  Sir,  I  should  have  thought  that  this  discussion 
might  have  been  a  much  briefer  oneafler  Ihe  slalemenl  made  by  my  learned 
friend,  Mr  Phelps,  in  his  very  clear  argument.  His  positions  were  two. 
He  first  contended  that  the  Agent  the  United  States  was  justilied  in  withhold- 
ing the  production  of  this  document,  and  upon  grounds  which  would  put  it 
out  of  the  power  of  this  Tribunal  to  order  its  production.  That  was 
his  first  position.  His  second  position  was  that  he  was  willing  to 
waive  any  objection  and  to  allow  the  document  to  go  before  the  Tri- 
bunal, leaving  the  Tribunal  to  attach  such  weight  to  it  as  upon  its 
examination  they  should  judge  it  to  deserve.  If  the  matter  had  rested 
there,  I  should  have  been  quite  content  not  lo  have  troubled  the  Tri- 
bunal with  any  reply  at  all.  But  my  learned  friends  have  thought  it 
right,  and  it  would  not  be  becoming  in  me  to  suggest  lhat  therein  they 
were  wrong,  to  branch  ont  into  a  number  of  collateral  topics,  which  I  res- 
pectfully submit  are  not  germane  to  the  particular  point  which  is  now 
before  this  Tribunal.  But  before  I  say  a  word  or  two  about  those  topics, 
I  should  like  to  be  permitted  respectfully  lo  observe  upon  a  view  of  this 
position  suggested  by  a  question  addressed  by  one  of  the  Tribunal  to  the 
Counsel  when  arguing  the  case  of  the  United  States,  namely,  the  question 
whether  it  was  competent  for  Counsel  by  agreement  at  this  stage  to  bring 
in  any  fresh  evidence.  That  was  the  purport  of  the  question.  Now,  as 
lhat  question,  as  1  conceive,  involves  a  mistake  of  fact,  I  wish  to  remind 
the  Tribunal  again  how  this  matter  of  the  Report  of  Mr  H.  \V.  Elliott 
in  facl  slands  in  relation  to  the  evidence  already  adduced.  This  is  not, 
as  seems  to  have  been  suggested  or  supposed,  the  first  introduction 
as  evidence  of  the  Reporl  of  Mr  Elliott  at  all.  The  Heporl  of  Mr  Elliolt 
is  already  legitimately  in  evidence  in  the  original  Case  on  behalf  of  Her 
Majesty's  Government.  In  the  Appendix  lo  that  Case,  —  I  have  given  the 
Tribunal  already  the  reference -- Volume  3,  page  53,  —  this  Beporl  is 
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referred  to,  aud,  therefore,  is  in  evidence,  —  to  use  the  words  of  the 
Member  of  the  Tribunal,  is  already  "  adduced  in  evidence  "  as  part  of  the 
case  on  behalf  of  Her  Majesty's  Government. 

Mr  Justice  Harlan.  —  Have  you  got  the  page  of  the  case  of  the  British 
Government  which  refers  to  that  Appendix? 

Sir  Charles  Russell.  —  I  do  not  know  that  there  is  a  reference  in  the 
case  to  the  particular  page. 

Mr  Justice  Harlan.  -  -  I  suppose  it  comes  in  under  the  general  evi- 
dence filed  with  the  case. 

» 

Sir  Charles  Russell.  -  -  In  the  Appendix,  yes.  That  is  the  way,  Sir, 
in  which  it  comes  in,  and  on  that  page  there  is  given,  first  of  all,  what 
purports  to  be  a  portion  of  a  leader,  a  newspaper  article,  copied  from  the 
journal  to  which  I  have  referred,  the  Cleveland  Journal ;  and  then  fol- 
lows what  purports  to  be  a  part  of  Mr  Elliott's  Report. 

Mr  Carter.  —  Mr  Attorney,  will  you  give  me  the  place  where,  as  you 
say,  the  Report  is  itself  put  in  evidence  —  adduced  in  evidence? 

Sir  Charles  Russell.  —  My  learned  friend  did  not  hear  my  answer 
correctly. 

Mr  Carter.  —  I  am  afraid  not. 

Sir  Charles  Russell.  —  There  is  no  special  reference  in  the  case  to 
this  any  more  than  there  is  a  special  reference  to  the  hundred  and  one 
documents  which  are  referred  to  here,  but  all  of  the  documents  in  the 
Appendix  are  put  forward  as  proof  in  support  of  the  case  on  behalf  of  the 
Queen.  Now,  that  being  so,  we  have  a  further  step  to  shew,  that  it  is  ad- 
duced in  evidence,  --  imperfectly  adduced  because  we  have  not  the  ori- 
ginal document,  —  in  part  produced  because  we  have  not  the  whole  do- 
cument. It  is  further  referred  to  in  the  British  Commissioners'  Report 
at  page  77. 

Senator  Morgan.  -  -  The  original  Report  or  the  supplemental  Report  ? 

Sir  Charles  Russell.  -  -  The  original  Report.  We  have  not  yet  got, 
Sir,  to  the  question  of  the  supplemental  Report  of  the  British  Commis- 
sioners, which  is  a  distinct  subject  which  my  learned  friends  on  the  other 
side  have  given  us  notice  they  intend  to  bring  before  this  Tribunal  and 
seek  to  exclude. 

Senator  Morgan.  -  -  I  have  not  read  that  paper,  and  therefore  I  made 
the  enquiry. 

Sir  Charles  Russell.  —  I  am  speaking,  Sir,  of  the  original  report,  and  I 
wish  to  remind  the  Arbitrators  how  this  matter  stood.  I  do  not  want  to 
anticipate  the  subject  of  a  later  motion  at  all  —  that  would  be  irregular,  but 
it  was  the  view  Her  Majesty's  Government  took  rightly  or  wrongly  (that 
we  shall  consider  hereafter)  that  anything  which  bore  upon  the  question 
of  regulations  ought  not  to  form  part  of  the  original  Case  on  behalf  of  Her 
Majesty  at  all,  It  is  enough  to  say  that  the  advisers  of  the  United  States 
took  a  different  view,  and  in  obedience  and  in  deference  to  their  view  and 
expressed  desire  we  furnished  them  with,  as  part  of  our  original  Case, 
that  report  of  the  British  Commissioners,  and  as  the  Agent  of  the  United 
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States  and  as  my  learned  friends  will  recollect  llial  \\as  I  ho  subject  matter 
of  diplomatic  correspondence  which  is  set  out  in  the  documents,  I  lu- 
res u  11  of  which,  shortly,  was  that  the  Government  of  the  Queen  standing 
by  the  view  which  they  took  of  wliat  the  Treaty  contemplated,  said  they 
did  not  regard  the  Commissioners'  report  as  properly  part  of  the  original 
Case  at  all.  The  United  States  insisted  upon  the  opposite  view ,  and  in 
order  to  remove  what  was  a  cause  of  friction  in  the  preparation  for  co- 
ming before  this  Tribunal,  the  Government  of  the  Queen  agreed  to  furnish 
then  and  there  a  copy  of  the  British  Commissioners'  report,  which  had 
been  prepared  long  before;  and  that  was  accepted  by  the  Agent  of  the 
United  States  and  agreed  by  the  Agent  of  the  United  States  to  be  consi- 
dered as  part  of  the  original  Case.  We  have,  therefore,  in  that  Commis- 
sioners' report,  again,  not  one,  but  several,  references  to  the  report  in 
question,  Mr  Elliott's  report.  And  then  we  come  to  the  Counter  Case  of 
the  United  States,  and  I  do  not  think,  with  great  deference  to  the  ability 
and  ingenuity  of  my  learned  friends,  thai  they  have  made  even  an  at- 
tempt to  answer  the  argument  which  we  have  founded  upon  their  ow  n 
reference  in  their  own  Counter  Case  to  this  report,  because  if  they  had 
contented  themselves  with  saying  nothing  about  it,  or  with  making  a 
passing  reference  to  it,  without  challenging  its  authenticity,  we  should 
have  been  perhaps  in  a  somewhat  different  position  from  that  in  which 
we  now  stand.  But  a  report  can  be  referred  to  for  one  of  two  purposes. 
—  It  can  be  referred  to  as  affirmative  and  positive  evidence  in  support  of 
a  particular  view,  or  views.  I  conceive  this  point  to  be  important.  A  re- 
port may  be  referred  to  and  insisted  upon  for  either  of  two  purposes, 
either  for  the  positive  purpose,  the  affirmative  purpose,  of  supporting  a 
particular  view,  or  for  the  negative  purpose  of  saying  that  that  report 
does  not  contain  something  that  it  is  alleged  that  it  does  contain.  It  is 
the  latter  reference,  and  the  latter  use  of  that  report,  which  the  United 
States  representatives  make  in  their  Counter  Case,  because,  not  content 
themselves  with  what  my  friend  Mr  Carter  has  been  pleased  to  call  an 
allusion  merely  to  our  allusion  to  the  report,  they  challenge  the  authen- 
ticity and  the  reliability  of  our  statement  in  evidence  in  that  report,  and 
say  that  that  which  we  say  is  part  of  the  report  is  not  part  of  the  report 
at  all;  and  therefore  they  are  relying  negatively  in  relation  to  that  report 
upon  the  statement  that  it  contains  nothing  of  the  kind  which  we  allege  in 
one  respect  it  does  contain. 

Therefore  it  seems  to  me  that  that  is  an  additional  and  a  strong  reason 
why  the  whole  document  should  be  referred  to.  Whether  adduced  for  the 
purposes  of  affirmative  or  negative  proof,  in  cither  case  the  document 
itself,  when  its  authenticity  is  challenged,  must  and  ought  to  be  produced. 

Now  so  far  I  have  been  a  little  led  to  say  what  I  should  not  have  felt 
called  upon  to  say,  because  I  wished  to  recall  to  the  mind  of  each  member  of 
the  Tribunal  what  is  the  exact  state  of  facts  in  relation  to  the  reference 
to  this  report. 

Now  I  come  a  little  more  closely  lo  the  mailer.     I  agree  most  cor- 
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dially  with  one  observation  of  my  learned  friend,  Mr  Carter,  that  the  fra- 
ming of  this  Article  IV  —  and  I  think  he  might  even  have  extended  his 
statement  —  is  of  an  exeedingly  clumsy  character.  It  is  not  such  a  docu- 
ment as  he  would  have  settled,  I  think.  It  is  not,  probably,  such  a  docu- 
ment as  we  should  have  settled ;  but  here  it  is.  I  do  not  suggest,  as  my 
learned  friends  seem  to  think  I  have  suggested,  that  this  Tribunal  can 
go  outside  the  terms  of  this  Treaty  so  as  to  take  upon  itself  powers  and 
jurisdiction  that  the  Treaty  does  not  give  it.  Nothing  of  the  kind.  No 
such  idea  is  in  my  mind,  nor  did  I  intend  to  suggest  any  such  idea  to  this 
Tribunal;  but  when  you  come  to  matters  which  are  within  the  jurisdiction 
and  authority  of  the  Tribunal,  then  I  say  that  neither  this  Treaty,  nor  any 
Treaty,  nor  any  agreement  of  reference  that  ever  was  framed,  does  in  its 
minute  details  meet  with  every  consideration  that  may  arise;  and  that 
\\itliin  the  fairterms  of  the  Treaty  itself,  and  within  the  lines  of  jurisdiction 
given  by  the  Treaty,  it  is,  as  to  matters  of  mere  detail,  and  matters  of 
mere  procedure,  entirely  within  the  competence  of  this  Tribunal  to  express 
its  opinion  as  to  what  should  or  should  not  be  done.  But  I  do  not,  really 
feel  that  after  the  statement  of  my  learned  friend,  Mr  Phelps,  I  am  called 
upon  very  much  more  to  argue  that  matter.  I  cannot  conceive  that  when 
the  representatives  of  the  United  States  on  the  one  hand  profess  their  wil- 
lingness to  produce  the  authentic  document,  which  is  already  in  evidence 
in  the  way  that  I  have  pointed  out,  and  when  the  counsel  representing 
the  Government  of  the  Queen  join  in  the  request  for  its  production,  there 
can  enter  inlojhe  mind  of  any  member  of  this  Tribunal  the  least  doubt 
as  to  the  perfect  authority  of  this  Tribunal  to  take  that  document,  to  con- 
sider it,  and  to  attribute  to  it  such  weight  as  the  document  itself  may  pro- 
perly have  attributed  to  it. 

My  learned  friend,  Mr  Carter,  made  some  reference  to  that  report, 
which  I  would  respectfully  suggest  to  this  Tribunal  was  a  reference  he 
was  hardly  entitled  to  make.  He  says  that  I  relied  upon  the  value  of  the 
document.  I  did  to  this  extent  -  -  to  this  extent  only.  I  do  not  know 
what  is  in  the  document,  but  I  did  say  that  from  whatever  point  of  view 
it  was  to  be  looked  at,  it  was  impossible  not  to  attribute  importance  to  a 
document  which  was  made  by  a  Commissioner  specially  authorized  by  an 
Act  of  Congress  to  make  the  report  in  question  upon  the  very  subject  of 
seal  life  which  enters  so  largely  into  the  present  controversy;  and  when 
my  learned  friend,  Mr  Carter,  suggests  hypothetical  reasons  why  that 
report  has  not  been  published,  when  he  suggests  that  it  may  not  have 
been  published  because  it  may  have  been  considered  unworthy  of  credit, 
that  it  may  not  have  been  published  because  it  may  not  have  been  thought 
worth  publishing  —  if  my  learned  friend  may  suggest  hypotheses  of  that 
kind,  I  suppose  I  may  equally  suggest  a  perhaps  more  natural  reason  — 
that  it  was  not  published  because  it  was  not  considered  favorable  to  the 
view  for  which  it  was  originally  designed.  But  whether  that  view,  or  my 
learned  friends'  hypothesis  be  the  correct  one  is  not  the  point  we  are  now 
considering. 
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Senator  Morgan  :  I  understand  that  report  was  made  sometime  be- 
fore any  negotiations  —  at  least  before  the  negotiations  had  taken  shape 
for  the  Treaty. 

Sir  Charles  Russell.  —  I  am  sorry  to  say,  Sir,  that  again  that  is  an 
inaccuracy  in  fact.  1  want  to  explain,  and  it  is  the  last  matter  that  I  desire 
to  explain,  what  the  exact  position  of  events,  in  the  order  of  time,  was.  The 
controversy  whichhas  resulted  in  the  establishment  of  this  Tribunal  began 
as  early  as  1886-1887;  was  going  on  through  1888,  1889.  1890;  and  it 
was  not  until  the  5th  April,  1890,  that  Congress  passed  an  Act  under 
which  Mr  Commissioner  Elliott  was  appointed  to  report  upon  this  very 
subject  matter  of  seal  life. 

Senator  Morgan.  —  I  should  like  to  enquire  what  is  the  date  of 
Mr  Elliott's  report. 

Sir  Charles  Russell.  —  It  is  somewhere  between  April  of  1890,  and 
December  of  1890  —  between  those  dates. 

Senator  Morgan.  -  -  October,  1890. 

Sir  Charles  Russell.  --  I  believe  the  17th  of  November,  1890,  and, 
therefore,  I  think  we  may  well  be  excused  for  urging  the  desirability  of 
this  report  being  forthcoming,  when  it  was  a  report  directed  to  the  sub- 
ject matter  of  this  controversy;  and  when  the  enquiry  preparatory  to  that 
report  was  entrusted  to  a  person  as  to  whom  the  highest  character  was 
given  by  those  charged  with  most  responsible  positions  as  representing 
the  executive  government  of  the  United  States. 

I  do  not  think  Sir,  that  there  is  anything  further  that  I  have  to  trouble 
the  Tribunal  with.  I  have  already,  in  my  original  statement,  put  before 
the  Tribunal  my  construction  of  the  two  clauses  of  Article  IV,  which  are 
in  question ;  and  I  do  not  desire  to  repeat  myself.  As  I  have  said,  I  should 
not  have  been  led  into  these  collateral  observations  had  it  not  been  that 
I  have  been  tempted,  I  am  afraid,  to  do  so,  by  the  observations  which 
have  been  made  by  my  learned  friends.  I  am  content  to  rest  the  matter 
where  my  friend  Mr  Phelps  left  it  very  early  in  the  course  of  his  argu- 
ment, namely,  that  the  document  shall  be  forthcoming,  that  the  Tribunal 
shall  for  itself  judge  of  its  character;  but  I  wish  again  emphatically  to 
say  that  this  is  not  an  attempt  to  introduce  evidence  not  already  in  the 
Case.  The  report  is  in  evidence  :  imperfectly  referred  to,  I  admit,  because 
we  had  not  the  original  document;  and  this  application,  to  put  it  plainly 
and  shortly,  is  simply  that  there  shall  be  in  its  best  and  most  authentic 
form  before  this  Tribunal  that  report  which  is  already,  but,  I  admit,  im- 
perfectly, adduced  as  evidence  in  the  case. 

Mr  Phelps.  —  In  compliance  with  the  request  of  the  President,  I  have 
reduced  into  writing  the  reply  of  the  United  States  to  this  Motion,  a  copy 
of  which  will  be  furnished  to  the  Secretary  before  the  adjournment  of  the 
Court.  With  the  permission  of  the  Tribunal,  I  will  read  it. —  "  The  Uni- 
ted states  Government  denies  that  Her  Majesty's  Government  is  entitled, 
under  the  provisions  of  the  Treaty,  to  any  order  by  the  Tribunal  for  the 
production  of  the  document  specified  in  the  motion,  as  a  matter  of  right. 
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The  United  Stales  Government,  however,  is  willing  to  waive  (so  far  as  it 
is  concerned)  its  right  of  objection,  and  to  furnish  to  the  Agent  of  Her 
Majesty's  Government  a  copy  of  the  document  referred  to,  for  such  use 
as  evidence  as  the  Tribunal  may  deem  proper  to  allow.  Not  conceding, 
however,  in  so  doing,  that  either  party  at  this  or  any  subsequent  stage  of 
the  proceedings  has  a  right  to  introduce  any  further  evidence  whatever, 
upon  any  subject  whatever,  connected  with  the  controversy.  And  further 
stipulating  that  if  the  document  referred  to  in  this  motion  shall  be  used 
in  evidence  at  all,  it  shall  be  open  to  the  use  of  both  parties  equally  in 
all  its  points.  ' 

Sir  Charles  Russell.  —  Oh!  clearly,  that  follows. 

The  Tribunal  then  adjourned  for  a  short  time. 

Sir  Charles  Russell.  -  -  Perhaps,  as  the  Counsel  for  the  United  States 
have  read  their  answer  to  the  motion,  I  ought  to  read  to  the  Tribunal 
the  form  of  the  order  which  I  propose  the  Tribunal  shall  make. 

The  President.  — Will  you  be  kind  enough  to  read  it? 

Sir  Charles  Russell.  --Yes,  Sir.  "  That  the  Agent  of  the  United  Stales 
be  called  upon  by  the  Tribunal  to  produce  the  original,  or  a  certified  copy, 
of  Ihe  Reporl  made  by  Henry  W.  Elliott  on  Ihe  subject  of  fur-seals,  pur- 
suant to  Acl  of  Congress  1890  ". 

Mr  Justice  Harlan.  -  -  You  had  betler  give  the  date  of  Ihe  reporl,  if 
you  can,  in  lhal  motion. 

Sir  Richard  Webster.  --  The  17th  of  November  1890. 

Sir  Charles  Russell.  —  We  are  not  sure  lhal  is  Ihe  date,  however. 

Lord  Hannen.  --  Sir  Charles,  is  lhal  the  form  of  Ihe  order  which  you 
asked  for? 

Sir  Charles  Russell.  -  -  Thai  is  the  form  of  order  which  I  at  presenl 
ask  for. 

Lord  Hannen.  —  Precisely;  I  Ihoughl  so. 

MrPhelps.  —  We  did  not  understand,  Mr  President,  thai  this  motion 
would  be  the  subjecl  of  any  order  by  Ihe  Tribunal  upon  Ihe  party  to  pro- 
duce this  document.  We  understood  that  we  produced  it  by  consenl  and 
furnished  il  lo  Ihe  Agenl  of  Her  Britannic  Majesty's  Government,  and 
thai  Ihe  Tribunal  would  make  such  order  in  respecl  lo  its  reception  as  it 
might  deem  proper.  To  produce  this  under  an  order  of  the  Tribunal 
would  carry  Ihe  idea  lhat  Ihey  were  enlilled  lo  an  order  for  Ihe  produc- 
tion of  the  document,  which  we  do  not  concede,  by  any  means. 

Sir  Charles  Russell.  -  -  The  matter  slands  in  Ihis  way,  if  I  may  say 
so  :  We  respeclfully  call  for  Ihe  order.  My  learned  frind  answers  that 
by  saying  :  "  We  say  Ihe  Tribunal  has  no  aulhority  to  make  the  order, 
but  we  waive  any  objection  of  that  kind  and  produce  it.  '  We  are 
merely  fighting  aboul  words,  I  Ihink,  and  nol  about  substance. 

The  President.  -  -  Practically  both  parties  are  agreed;  and  the  Tri- 
bunal in  consequence  directs  thai  the  document  be  regarded  as  before 
Ihe  Tribunal,  lo  be  made  such  use  of  as  Hie  Tribunal  shall  see  fit. 
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Mr  Phelps.  -  -  Yes. 

Mr  Foster.  -  Mr  President  and  Gentlemen  of  the  Tribunal,  I  desire 
to  read  the  following  motions,  which  I  understand,  by  consent  of  counsel, 
are  to  be  considered  together.  I  will  read  them  first  for  the  informa- 
tion of  the  Tribunal  and  of  Counsel : 

"  The  Agent  of  the  United  States  desires  to  bring  to  the  attention  of 
the  Tribunal  of  Arbitration  ". 

Sir  Charles  Russell.  —  I  beg  pardon,  a  moment;  but  I  would  respect- 
fully suggest  as  a  matter  of  the  order  of  procedure.  -  I  am  sure  that 
Mr  Foster  will  not  understand  that  I  make  any  personal  objection  —  lh.il 
this  matter  is  in  the  hands  of  Counsel  and  it  is  Counsel  who  make  mo- 
tions. My  learned  friends,  Mr  Phelps  and  Mr  Carter,  are,  I  submit,  the 
persons  to  bring  this  matter  under  the  notice  of  the  Tribunal. 

The  President.  -  -  We  believe  that  is  a  matter  to  be  decided  between 
the  Agents  themselves,  and  their  Counsel.  Have  not  the  Agents  agreed 
upon  the  mode  of  proceeding  before  the  Tribunal?  You  know  you  both 
represent  your  Governments. 

Mr  Tapper.  --There  has  been,  so  far  as  I  am  concerned,  Mr  Pre- 
sident, no  understanding  or  agreement  on  that  point;  but  I  took  it  for 
granted  that  as  I  appear  here  to  obey  the  orders  of  the  Tribunal  and  repre- 
sent Her  Britannic  Majesty  as  Agent,  and  appear  with  Counsel,  that  the 
argument  of  all  questions  coming  to  the  attention  of  the  Tribunal  should 
be  in  the  hands  of  Counsel;  and  with  that  I  was  personally  most  content. 
I  supposed,  of  course,  that  the  Agent  of  the  other  side  occupied  a  simi- 
lar position. 

The  President.  — You  know  the  official  representatives  of  both  Govern- 
ments are  their  Agents;  the  Tribunal  knows  no  other  official  representatives 
but  the  Agents.  The  Counsel  act  as  Counsel  of  the  Government  with  the 
Agents.  But  you  must  agree  between  yourselves  how  you  wish  to  proceed. 

Mr  Phelps.  —  General  Foster  was  only  about  to  read  the  motions. 
He  was  not  intending  to  address  the  Tribunal  in  support  of  them. 

Mr  Foster.  --  Mr  President,  before  you  announce  any  decision  that 
you  may  intend  to  make,  I  desire  to  make  a  statement.  I  fully  concur 
with  the  President  of  the  Tribunal  as  to  my  duties.  1  appear  here  to 
present  a  motion  on  behalf  of  the  Government  of  the  United  Slates. 
When  I  have  presented  that  motion,  it  will  be  the  pleasure  of  the  counsel 
of  the  United  States  to  argue  that  motion.  I  rise  for  the  purpose  of  reading 
and  laying  before  this  Tribunal  a  motion. 

The  President.  -  -  I  must  ask  you  whether  you  protest  against  that 
mode  of  proceeding?  (Addressing  British  Counsel). 

Sir  Charles  Russell.  —  No  sir;  I  do  not  wish  to  do  that  at  all. 
I  merely  interposed  because  I  thought  Mr  Foster  was  under  the  impression 
that  he  thought  it  was  necessary  he  should  introduce  it  in  this  way,  and 
we  did  not  conceive  it  to  be  so.  The  matter  is  in  the  hands  of  Counsel 
who  are  by  the  fifth  article  orally  to  conduct  the  argument.  This  is  really 
part  of  the  argument  in  support  of  a  particular  motion. 
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matter.  We  recognize  them  as  representing  the  Government.  Counsel 
will  argue  the  matter  and  we  will  dispose  of  it. 

Sir  Charles  Russell.  —  We  have  no  objection  to  that. 

Mr  Foster.  —  I  proceed  :  "  The  Agent  of  the  United  States  desires 
to  bring  to  the  attention  of  the  Tribunal  of  Arbitration  the  fact  that 
he  has  been  informed  by  the  Agent  of  Her  Britannic  Majesty,  in  a 
note  dated  March  25th  ultimo,  that  he  has  sent  to  each  of  the  mem- 
bers of  the  Tribunal  copies  in  duplicate  of  the  Supplementary  Report  of 
the  British  Commissioners  appointed  to  inquire  into  seal  life  in  Behring 
Sea. 

"  The  Agent  of  the  United  States,  in  view  of  this  information,  moves 
this  Honorable  Tribunal  that  the  document  referred  to  be  dismissed 
from  consideration,  and  be  returned  to  Her  Majesty's  Agent  on  the 
ground  that  it  is  submitted  at  a  time  and  in  a  manner  not  allowed  by  the 
Treaty". 

I  follow  that  with  a  second  notion  for  the  information  of  the  Tri- 
bunal : 

"  The  Agent  of  the  United  States  moves  this  Honorable  Tribunal  to 
dismiss  from  the  Arbitration  so  much  of  the  demand  of  the  Government 
of  Great  Britain  as  relates  to  the  sum  stated  upon  page  315  of  the  Counter 
Case  of  said  Government  to  have  been  incurred  on  account  of  expenses 
in  connection  with  proceedings  before  the  Supreme  Court  of  the  United 
States" ; 

"And,  also,  to  dismiss  from  the  Arbitration  the  claim  and  request  of 
the  same  Government,  mentioned  on  said  page  315,  that  the  Arbitrators 
find  what  catch  or  catches  might  have  been  taken  by  pelagic  sealers  in 
Behring  Sea  without  undue  diminution  of  the  seal  herd  during  the  pen- 
dency of  this  Arbitration  " ; 

"And,  further,  to  dismiss  from  the  Arbitration  the  claim  of  the  same 
Government,  mentioned  on  the  said  page  315,  to  show  payments  by  it  to 
the  Canadian  owners  of  sealing  vessels  " ; 

•  •  And  that  all  proofs  or  evidence  relating  to  the  foregoing  claims  or 
matters,  or  either  of  them,  be  stricken  from  the  British  Counter  Case, 
and  in  particular  those  found  on  pages  215  to  229  inclusive,  of  Volume  II 
of  the  Appendix  to  said  Counter  Case  ". 

"  The  ground  of  the  foregoing  motion  or  motions  is  that  the  claims 
and  matters  aforesaid  are,  and  each  of  them  is,  presented  for  the  first  time 
in  the  Counter  Case  of  the  Government  of  Great  Britain,  and  that  they  are 
not,  nor  is  either  of  them,  pertinent  or  relevant  by  way  of  reply  to  the 
Case  of  the  United  States,  or  to  anything  contained  therein,  except  so  far  as 
the  same  may  tend  to  support  claims  for  damages  distinctly  made  in  the 
original  Case  of  the  Government  of  Great  Britain,  and  that  so  far  as  they 
come  under  that  head  the  matters  are  irregular  as  being  cumulative 
only  ". 

I  have  copies  of  these  motions  sufficient  to  supply  the  Arbitrators  and 
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Counsel  of  the  British  Government.     1  will  place  them  in  the  hands  of 
Iht!  Secretary. 

The  President.  -  -  The  Tribunal  will  be  ready  to  hear  the  first  motion 
of  the  United  States  immediately  argued  ;  but  the  Tribunal  must  reserve 
for  a  later  stage  of  the  proceedings  the  argument  upon  the  second  mo- 
tion, which  we  do  not  consider  as  relevant  in  the  present  stage  of  our 
proceedings.  If  the  Counsel  of  the  United  Stales  wish  to  speak  upon  the 
first  motion,  we  will  ask  you  to  restrict  your  argument  to  this  first  motion. 
1  mean  the  motion  which  relates  to  the  Supplementary  Report  presented 
by  the  British  Government. 

Mr  Phelps.  -  -  The  reading, Sir,  of  the  motion  to  which  the  President 
has  just  alluded,  and  to  which,  of  course,  with  great  deference  to  the 
intimation  of  the  Tribunal,  I  shall  at  this  time  confine  myself,  has  disclo- 
sed to  the  Tribunal  that  it  is  in  itself  a  motion  of  very  considerable  im- 
portance, and  that  it  is  of  still  greater  importance  in  the  effect  of  the  ques- 
tions to  which  it  gives  rise  upon  other  evidence  and  other  parts  of  the 
Case,  that  will  be  found  to  be  extremely  material. 

Since  the  last  meeting  of  the  Tribunal,  when  the  written  arguments 
were  submitted,  and  when  the  case,  so  far  as  the  hearing  of  it  is  con- 
cerned, would  have  been  at  an  end,  if  the  counsel  on  neither  side  had 
desired  an  oral  argument,  or  if  the  Tribunal  had  not  directed  its  be- 
cause, as  the  gentlemen  of  the  Tribunal  have  perceived,  the  oral  argument 
is  not  required  by  the  Treaty;  it  is  a  privilege  accorded  to  the  counsel  on 
either  side  ;  and  a  right  reserved  to  the  Tribunal  to  direct  it,  if  in  their 
judgment  it  should  become  material.  The  Agent  of  Her  Britannic 
Majesty's  Government  has  laid  before  the  Arbitrators,  and  furnished  to 
us,  a  printed  copy  of  a  new  document,  which  we  have  not  examined,  pur 
porting  to  be  a  supplemental  report  of  the  Commissioners  appointed  on 
the  part  of  Great  Britain  under  the  provisions  of  this  Treaty.  I  cannot 
doubt  that  this  step  was  taken  under  the  advice  af  my  friends  upon  the 
other  side  in  the  belief  that  it  was  in  the  exercise  of  a  right.  The  exis- 
tence of  such  a  right  is  the  serious  question  which  this  motion  presents. 
In  the  first  place,  1  desire  to  call  your  attention  to  the  provision  in 
the  Treaty  under  which  the  report  of  these  Commisssoners  comes  at  any 
time  or  in  any  event  before  the  Tribunal.  It  is  to  be  found  in  Arti- 
cle IX.  I  may  usefully  read  the  whole  article : 

"  The  High  Contracting  Parties  having  agreed  to  appoint  two  Commis- 
sioners on  the  part  of  each  Government  to  make  the  joint  investigation 
and  report  contemplated  in  the  preceding  Article  VII,  and  to  include  the 
terms  of  the  said  agreement  in  the  present  Convention,  to  the  end  that 
the  joint  and  several  reports  and  recommendations  of  said  Commissioners 
may  be  in  due  form  submitted  to  the  Arbitrators,  should  the  contingency 
therefor  arise,  the  said  agreement  is  accordingly  herein  included,  as 
follows  : 

'  Each  Government  shall  appoint  two  Commissioners  to  investigate 
conjointly  with  the  Commissioners  of  the  other  Government  all  the  facts 
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having  relation  to  seal  life  in  Behrings  Sea,  and  the  measures  necessary 
for  its  proper  protection  and  preservation. 

"  The  four  Commissioners  shall,  so  far  as  they  may  be  able  to  agree, 
make  a  joint  report  to  each  of  the  two  Goverments,  and  they  shall  also 
report,  either  jointly  or  severally,  to  each  Government  on  any  points  upon 
which  they  may  be  unable  to  agree. 

"  These  reports  shall  not  be  made  public  until  they  shall  be  submit- 
ted to  the  Arbitrators,  or  it  shall  appear  that  the  contingency  of  their 
being  used  by  the  Arbitrators  cannot  arise  ". 

I  will  read  now  Section  7  of  the  Treaty  referred  to  in  Article  IX  : 

"  If  the  determination  of  the  foregoing  questions  "  — the  five  questions 
propounded  in  the  preceding  Article.  — 

"  If  the  determination  of  the  foregoing  questions  as  to  the  exclusive 
jurisdiction  of  the  United  States  shall  leave  the  subject  in  such  position 
that  the  concurrence  of  Great  Britain  is  necessary  to  the  establishment  of 
Regulations  for  the  proper  protection  and  preservation  of  the  fur-seal  in, 
or  habitually  resorting  to,  the  Behring  Sea,  the  Arbitrators  shall  then 
determine  what  concurrent  Regulations  outside  the  jurisdictional  limits 
of  the  respective  Goverments  are  necessary,  and  over  what  waters  such 
Regulations  should  extend;  and  to  aid  them  in  that  determination  the 
report  of  a  Joint  Commission  to  be  appointed  by  the  respective  Govern- 
ments shall  be  laid  before  them,  with  such  other  evidence  as  either  Go- 
vernment may  submit  ". 

It  will  be  perceived  that  the  Treaty  provides,  in  the  first  place,  for  the 
appointment  of  a  JointCommission,  in  the  hope,  I  am  justified  in  saying, 
certainly  so  lar  as  the  Government  of  the  United  States  is  concerned,  and 
I  doubt  not  so  far  as  Her  Majesty's  Government  is  concerned,  in  the  hope 
and  confident  belief  that  such  a  conclusion  would  be  reached  by  that 
Commission  as  should  obviate  the  necessity  of  any  further  controversy, 
negotiation  or  arbitration.  If  the  Commissiones  had  been  fortunate  enough 
to  agree,  such  would  unquestionably  have  been  the  result;  but  it  is  prov- 
ided—  and  we  shall  have  occasion  in  the  course  of  this  discussion  to  point 
out  how  these  provisions  originated  in  the  negotiation  ;  I  am  dealing  with 
them  now  only  as  they  find  place  in  the  Treaty  —  it  was  provided  that  if  this 
Commission  should  fail  to  agree  upon  such  regulations  as  the  Government 
should  be  willing  to  adopt,  —  it  was  not  referred  to  the  Commissioners 
to  determine  absolutely  upon,  only  to  recommend  them  to  their  Gover, 
nement,  with  the  expectation  that  they  would  agree.  Without  doubt 
the  Governments  would  agree  also ;  but  if  they  failed  to  agree,  then 
the  Arbitration  which  is  now  in  progress  becoming  necessary,  which  other 
wise  never  would  have  taken  place ;  in  that  event,  one  of  the  questions 
to  be  submitted  to  the  Tribunal,  in  the  contingency  that  certain  claims  of 
right  on  the  part  of  the  United  States  Government  should  not  be  sup- 
ported, was  what  Regulations  should  be  prescribed  by  this  Tribunal  for 
the  concurrence  of  the  two  Governments,  for  the  accomplishment  of  the 
object  which  both  had  in  view  in  all  these  negotiations,  in  all  these  pro- 
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ceedings,  from  beginning  to  end  —  Hie  protection  and  preservation  of  the 
seal  race  in  the  Behring  Sea  and  the  North  Pacific. 

Now,  these  reports  thus  provided  to  be  laid  before  the  Tribunal  if 
that  question  should  engage  their  attention,  are  made  evidence.  They 
are  made  evidence  irrespective  of  the  character  of  their  contents.  It  is 
beyond  question  that  whatever  these  Commissioners  chose  to  embody 
in  the  report,  their  opinions,  their  information,  their  conjectures  —  all 
become  evidence  for  what  they  may  be  thought  to  be  worth,  of  course, 
in  the  estimation  of  the  Tribunal,  but  not  to  be  rejected.  It  is  not  open 
to  either  party  to  say  in  respect  to  the  contents  of  these  reports,  "This 
passage  is  hearsay;  that  is  conjecture  ;  the  third  is  opinion;  the  fourth 
is  vague  and  general  information,  and  therefore  it  does  not  constitute 
legal  evidence,  and  must  be  discarded  in  the  consideration  of  the  case  ". 
We  cannot  say  that,  because  the  Treaty  which  provides  for  extending  the 
appoinment  of  these  Commissioners,  which  provides  to  them  certain  oppor- 
tunities for  informing  themselves--  the  Treaty  makes  their  report  evi- 
dence; not  conclusive  evidence,  not  in  all  parts  of  it  equally  forcible 
evidence,  but  evidence  that  is  to  be  admitted  and  considered. 

It  will  be  perce  ived ,  therefore,  that  the  evidence  afforded  by  the  report  of 
these  Commissioners  on  both  sides  —  and  these  observations  apply  equally 
to  both  sides  --it  will  be  perceived  that  they  have  an  unusual  character; 
that  is  to  say  that  much  of  their  contents  wich  if  undertaken  to  be  put  into 
the  Case  through  the  mouth  of  any  other  witness,  might  be  properly  objec- 
ted to  as  not  evidence,  is  made  evidence  here.  And  it  will  be  seen,  further- 
more, that  unquestionably  it  was  the  expectation  of  the  Treaty  that  the 
reports  of  the  Commissioners  on  both  sides  would  engage  the  serious  con- 
sideration of  the  Tribunal.  It  is  made  not  only  evidence  to  a  larger  extent 
than  other  evidence  could  be;  it  is  placed  upon  somewhat  a  higher  plane 
than  any  other  evidence  would  be,  so  far  as  the  authors  of  it  are  concerned. 

Now  these  Commissioners  failend  to  agree,  except  to  a  limited  extent. 
I  here  was  a  Joint  Report  to  a  small,  but  in  our  judgment,  a  very  im- 
portant, extent,  which  was  laid  before  the  Governments,  and  has  already 
undoubtedly  attracted  the  attention  of  the  members  of  the  Tribunal. 
But  on  many  points  of  great  importance  they  failed  to  agree  ;  and  the 
consequence  was  that  under  the  provision  of  the  Treaty,  separate 
reports  were  made  by  the  British  Commissioners  to  their  Government, 
and  by  the  American  Commissioners  to  theirs;  and  those  reports  have 
found  their  way,  properly  enough,  undoubtedly,  into  the  Case,  and  they 
are  already  before  the  Tribunal  for  such  consideration  as  they  may  be 
thought  to  be  entitled  to. 

After  this  Case  is  closed,  after  all  the  successive  steps  which  the  Treaty 
provided  for  have  been  taken,  after  the  Case  and  the  Counter  Case  and 
the  Written  Argument  have  all  been  submitted;  after  the  Case  has  come  to 
an  end,  except  so  far  as  the  decision  and  award  of  the  Tribunal  is  concer- 
ned, excepting  only  that  one  or  more  of  the  parties,  or  the  Tribunal  itself 
should  avail  of  the  right  under  the  Treaty  to  have  an  oral  argument,  we 
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are  presented  with  a  printed  volume,  purporting  to  be,  a  Supplemental 
Report  of  the  British  Commissioners.  Now,  what  is  that?  As  I  have  said, 
we  have  declined  to  examine  it  or  to  receive  it.  I  cannot  speak  of  its 
contents,  therefore,  in  particular.  It  is  a  body,  unquestionably,  of  facts 
and  statements  and  allegations  and  matter  which  becomes  evidence, 
which  the  Tribunal  must  treat,  if  they  receive  it  at  all,  as  evidence; 
which  may  be,  and  we  are  bound  to  presume  if  our  learned  friends 
care  to  put  it  in  at  this  stage,  is  very  important  evidence.  It  may  be, 
for  all  we  know,  the  evidence  that  may  determine  the  conflicting  points 
in  this  case.  It  may  be  the  evidence  that  shall  bring  you  to  declare 
upon  this  and  that  and  the  other  important  question  in  dispute  that  the 
new  evidence  contained  in  the  Supplementary  Report  settles  this  question 
and  brings  us  to  a  decision  that,  without  it,  we  should  not  have  reached. 
Now,  what  is  the  exact  proposal?  Without  yet  looking  into  the  letter 
or  the  spirit  of  this  Treaty,  what  is  the  exact  proposal  that  is  involved 
by  the  offer  of  this  evidence  at  this  time?  It  is  that  there  shall  be  put 
into  this  case,  not  only  subject  to  the  consideration  of  the  Tribunal, 
but  commended  by  the  terms  of  the  Treaty  to  the  especial  consideration 
of  the  Tribunal,  if  it  comes  in  at  all,  a  new  and  important  body  of  testi- 
mony, similar,  I  presume  we  have  a  right  to  suppose,  to  their  previous 
report.  Can  we  reply  to  it?  Can  we  contradict  it,  explain  it,  impeach  it, 
modify  it?  The  door  is  absolutely  closed.  It  is  not  in  the  power  of  the 
Tribunal  to  permit  any  such  reply.  It  is  not  in  our  power  to  make  it,  if 
the  Tribunal  should  undertake  to  give  us  the  opportunity. 

The  evidence  upon  this  subject  is  at  the  ends  of  the  earth.  It  is  in 
Alaska  and  British  Columbia  and  California  and  Asia.  It  is  all  over  the 
world.  It  is  utterly  impossible  for  us  to  attempt  at  this  day  to  introduce 
any  evidence  in  reply  to  this  document;  and  it  is  equally  impossible  for 
the  Tribunal,  who  are  called  upon  by  the  Treaty,  if  possible,  to  determine 
this  Case  within  three  months  from  the  time  of  its  submission,  to  afford 
us  the  opportunity. 

I  hen,  the  result  is  —  and  still  this  anticipates  an  examination  of  the 
terms  of  the  Treaty  —  the  result  is,  that  if  our  learned  friends  are  right  in 
supposing  that  they  are  entitled  to  put  in  this  evidence  at  this  time,  a 
mass  of  evidence  goes  into  the  Case  without  the  possibility  of  reply,  and 
presumably  of  the  highest  importance.  Now,  I  shall  be  glad  to  know  if 
in  the  proceedings  of  any  tribunal  that  ever  sat  judicially  for  any  pur- 
pose in  the  world,  since  the  principles  of  justice  came  to  underlie  and 
control  such  tribunals  any  such  proceeding  has  been  permitted,  that  a 
party  should  have  his  cause  decided  by  a  tribunal  upon  the  determina- 
tion of  a  question  of  fact  based  upon  evidence  that  he  never  saw  and 
never  had  an  opportunity  to  reply  to  ?Is  it  possible  to  carry  the  discussion 
of  this  question  another  step  unless  it  is  found  that  the  Government  of  the 
United  States  has  been  foolish  enough  to  have  brought  itself  by  a  distinct 
agreement  into  such  an  extraordinary  position  as  that?  An  arbitration  to 
settle  facts  that  are  in  grave  dispute,  and  must  be  determined  upon  evi- 
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dence.  On  what  evidence?  Evidence  ex  parts,  evidence  that  the  party 
against  whom  it  was  produced  was  never  confronted  with  and  never  had 
an  opportunity  to  answer,  evidence  that,  so  far  as  the  Tribunal  knows, 
may  be  true  or  maybe  subject  to  complete  contradiction. 

Let  us  look  then  at  the  provisions  of  this  Treaty  and  see  upon  what 
ground  it  has  been  claimed  by  the  learned  Counsel,  or  may  possibly  be 
claimed  by  any  Counsel,  that  this  evidence  is  admissible,  that  this  state  of 
things  shall  be  brought  to  pass.  It  will  be  seen  in  the  first  place,  that 
so  far  from  this  Treaty  in  any  of  its  parts,  or  in  the  spirit  that  is  to  be 
derived  from  any  of  its  parts,  contemplating  such  a  result  or  leaving  it  open 
to  inference  that  there  may  be  such  a  result,  it  is  sedulously  excluded. 
It  is  provided  in  the  3rd  Article.  "  The  printed  Case  of  each  of  Ihe  two  par- 
ties, accompained  by  the  documents,  the  official  correspondence,  and 
other  evidence  on  which  each  relies,  shall  be  delivered  in  duplicate  to 
each  of  the  Arbitrators  and  to  the  Agent  of  the  other  party  as  soon  as  may 
be  after  the  appointment  of  the  members  of  the  Tribunal,  but  within  a 
period  not  exceeding  four  months  from  the  date  of  the  exchange  of  the 
ratifications  of  this  Treaty  ".  That  is  the  first  step,  that  as  soon  as  pos- 
sible, and  not  later  than  four  months  from  the  ratificationof  the  Treaty, 
the  Case,  the  documents,  the  allegations,  the  proofs  which  each  party 
relies  upon  shall  be  not  merely  laid  before  the  Arbitrators  but  shall  be 
furnished  to  the  other  party. 

Senator  Morgan.  -  -  "  Printed  ". 

Mr  Phelps.  —  Printed,  and  laid  before  the  other  party.  For  what  pur- 
pose?To  give  the  other  party  that  opportunity  of  reply  without  which  no 
administration  of  justice  can  take  place,  or  ever  undertook  to  take  place. 
That  is  what  it  is  for.  The  next,  Article  IV,  provides  that  "  Within  three 
months  after  the  delivery  on  both  sides  of  the  printed  Case,  either  party 
may,  in  like  mamer,  deliver  in  duplicate  to  each  of  the  said  Arbitrators, 
and  to  the  Agent  of  the  other  party,  a  Counter  Case,  and  additional  docu- 
ments, correspondence,  and  evidence,  in  reply  to  the  Case,  documents, 
correspondence,  and  evidence  so  presented  bv  the  other  parly  ".  There 
is  the  opportunity  on  each  side  for  a  complete  reply  to  the  evidence  con- 
tained in  the  printed  Case  that  has  been  previously  delivered.  Then  it  is 
provided  in  the  next  clause,  -  -  I  need  not  read  it  in  extenso  —  that  if 
either  party  finds  that  lime  too  short  to  complete  his  reply,  he  may  give 
notice  within  a  certain  time,  and  an  additional  period  of  sixty  days  beyond 
the  three  months  is  allowed  him.  So  sedulous  is  the  Treaty  in  respect  to 
giving  this  complete  opportunity  of  reply  that,  in  addition  to  the  three 
months  allowed  primarily,  it  is  at  the  option  of  either  party  to  require 
two  months  longer. 

Then  follows  the  provision  that  was  under  discussion  this  morning, 
by  which  it  was  carefully  provided  that,  if  any  documents  were  alluded 
to  or  specified  on  either  side  in  support  of  their  case,  on  demand  of  the 
other  side  they  should  be  forthcoming  ;  and  that  if  any  document  was  put 
in  evidence,  the  other  side  might  demand  a  sight  of  the  original  or  a  certi- 
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lied  copy  if  he  questioned  its  authenticity.  And  I  am  reminded  that  in 
pursuance  of  this  provision,  Her  Majesty's  Government  did  ask  for  the 
extension  of  sixty  days  which  this  provides  for  for  the  completion  of 
their  Counter  Case,  which  was,  of  course,  accorded.  It  was  a  matter 
of  right.  Then  Article  V  :  "It  shall  be  the  duty  of  the  Agent  of  each 
party,  wilhin  one  month  after  the  expiration  of  the  time  limited  for  deli- 
very of  the  Counter  Case  on  both  sides,  to  deliver  in  duplicate  to  each  of 
the  said  Arbitrators  and  to  the  Agent  of  the  other  party  a  printed  argu- 
ment shewing  the  points  and  referring  to  the  evidence  upon  which  his 
Government  relies,  and  either  party  may  also  support  the  same  before  the 
Arbitrators  by  oral  argument  of  Counsel;  and  the  Arbitrators  may,  if  they 
desire  further  elucidation  with  regard  to  any  point,  require  a  written  or 
printed  statement  or  argument,  or  oral  argument  by  Counsel,  upon  it.  ' 
Those  are  the  successive  steps  by  which  the  case  is  to  be  brought  before 
the  Tribunal,  first  by  the  Case;  second,  by  the  Counter  Case  or  reply;  third, 
by  the  Written  Argument;  fourth,  if  it  is  desired  by  the  parties  or  the  Tri- 
bunal, by  the  oral  argument. 

Now  let  me  remark  again,  as  I  had  occasion  to  remark  this  morning, 
there  is  no  line  in  this  Treaty  which  professes  to  confer  upon  the  Tribu- 
nal any  authority  over  this  system  of  procedure  except  to  enforce  it  as  it 
reads.  It  is  not  allowed  to  the  Tribunal  to  say  that,  though  the  Case  is  re- 
quired to  be  filed  within  four  months,  it  may  be  tiled  within  six.  It  is  not 
allowed  to  the  Tribunal  to  say  that  the  Counter  Case,  if  not  filed  within 
five  months,  may  be  filed  in  seven  or  that  the  written  argument  provided  for 
may  be  furnished  two  or  three  months  after  the  Case.  All  that  discretion, 
as  everybody  knows,  does  attend  the  jurisdiction  of  any  established  judi- 
cial tribunal  having  general  judicial  powers.  But  in  this  case,  these  two 
countries  having  constituted  a  special  Tribunal  for  the  decision  of  this 
special  case  alone,  have  thought  proper  to  do,  as  of  course  it  was  proper 
for  them  to  do,  not  merely  to  constitute  the  Tribunal,  but  to  define  and 
limit  and  prescribe  with  the  utmost  particularity  all  the  steps  of  its  pro- 
cedure. 

Recurring  to  Article  VII,  it  has  been  said  on  the  part  of  Her  Majesty's 
Government,  because,  as  we  shall  see,  this  subject  has  been  the  occasion 
of  diplomatic  correspondence;  it  has  been  assumed  that  the  question 
of  regulations  submitted  to  the  Tribunal  was  not  to  be  taken  up  or 
entered  upon  until  the  hearing  upon  the  previous  questions  in  the  Case 
had  been  completed  and  the  decision  of  the  Arbitrators  announced.  That 
is  to  say,  that  this  Treaty  provides  for  two  separate  arbitrations  by 
the  same  Tribunal  —  first,  that  the  Case  is  to  be  completed,  argued  and 
submitted  upon  the  five  previous  questions;  that  a  decision  is  to  be 
reached  and  an  award  is  to  be  made;  and  then  if  that  award  should  be 
one  way,  that  a  new  hearing  upon  new  evidence,  upon  new  argument, 
was  to  take  place  on  question  N°  6.  Well,  passing  for  this  moment 
that  question  of  whether  there  should  be  a  separate  hearing,  which  we 
altogether  deny  as  a  matter  of  construction  of  the  Treaty  -  -  passing 
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I li;il  question  for  Ihe  moment,  because  I  am  now  considering  the  admissi- 
bilily  of  Hie  evidence,  not  the  time  when  it  shall  be  argued,  a  subor- 
dinate question,  a  far  less  important  question,  a  question  which  undoubt- 
edly has  its  right  side  and  its  wrong  side,  but  not  a  question  that  is 
likely  to  be  decisive  of  anything  on  the  merits  of  this  case  how-ever  it  is 
determined  —  the  question  is  upon  what  evidence  are  you  to  enter  upon 
the  subject  of  the  Regulations,  if  you  ever  do  enter  upon  it  --  not  at 
\\luit  time,  not  upon  what  oral  argument  -  -  not  whether  two  or  three 
months  hence  —  upon  what  evidence  are  you  to  enter  upon  a  question 
which  is  exclusively  a  question  of  evidence  or  proof? 

Other  questions  in  this  case  involve  important  considerations  of  law,  and 
some  of  them  possibly  are  purely  questions  of  law.  The  question  of  Regu- 
lations, if  this  Tribunal  should  ever  reach  the  determination  of  that  ques- 
lian,  is  absolutely  and  purely  a  question  of  evidence,  and  submitted  to 
a  Tribunal  who  are  not  chosen  for  their  familiarity  with  Ihe  facts  upon 
which  that  question  depends,  who  from  the  very  nature  of  their  high 
position  and  employment  must  be  absolutely  ignorant  on  the  whole 
subject  till  they  are  enlightened  by  evidence.  What  member  of  this 
Tribunal,  what  gentleman  who  ever  could  have  been  thought  of  as  a 
proper  member  of  this  Tribunal  could  be  expected  to  understand  Ihis 
business  of  seal  life  and  seal  killing  and  seal  breeding,  and  all  the  inci- 
dents that  have  encumbered  this  case  to  such  an  extent  that  one  can 
never  be  sure  that  he  has  mastered  it?  Of  all  questions  in  the  world, 
this  is  one  purely  and  altogether  of  evidence,  and  addressed  to  men 
who  must  be  absolutely  ignorant  on  the  subject  till  they  are  informed  by 
the  evidence. 

I  shall  come  again  to  the  question  of  when  this  part  of  the  case  should 
be  heard.  I  pass  it  now  purposely.  "  The  Arbitrators  shall  then  deter- 
mine what  concurrent  Regulations  outside  the  jurisdictional  limits  of  the 
respective  Governments  are  necessary,  and  over  what  waters  such  Regu- 
lations should  extend ;  and  to  aid  them  in  that  determination  the  report 
of  a  Joint  Commission  to  be  appointed  by  the  respective  Governments 
shall  be  laid  before  them,  with  such  other  evidence  as  either  Government 
may  submit.  "  What  other  evidence?  How  taken?  When?  How  re- 
plied to?  How  brought  before  the  Tribunal?  The  Treaty  is  absolutely 
silent,  unless  it  is  the  evidence  which  in  the  Articles  I  have  already  read 
is  provided  to  be  set  forth  in  the  Case  and  the  Counter  Case,  and  to  be 
dealt  with  in  the  Argument.  The  Tribunal  I  repeat  is  invested  with 
no  other  power  to  take  testimony,  to  order  the  taking  of  testimony,  to 
fix  a  limit  of  lime  within  which  it  should  be  taken,  or  the  manner  in  which 
it  should  be  made  known  to  the  other  side,  or  the  time  and  means  of  reply. 
There  is  absolutely  no  suggestion  of  such  a  provision,  nor  the  confer- 
ring of  any  general  jurisdiction  that  would  include  it.  Still  it  speaks 
of  "  such  other  evidence  ".  Why  it  is  the  irresistible  conclusion  from 
the  reading  of  the  Treaty,  treating  it  upon  those  common  rules  of  cons- 
Iruclion  that  regard  in  the  first  place  the  object  in  view,  and  secondly, 
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ding by  themselves  may  be  consistent  or  inconsistent  with  one  construc- 
tion or  the  other,  that  these  words  relate  to  such  other  evidence  as  has 
already  been  taken  in  the  manner  which  the  Treaty  provides.  If  the  words 
are  not  decisive  in  their  meaning,  -  -  if  they  are  not  conclusive,  if  they 
are  open  to  interpretation,  why  we  go  to  the  context  of  the  Treaty,  and 
we  regard  the  object  of  the  parties  and  the  situation  of  the  parties  as 
throwing  the  best  light  upon  the  meaning  of  the  terms. 

Therefore,  passing  altogether  this  question  of  when  the  Tribunal  is  to 
hear  argument  upon  this  question  --  what  evidence  are  they  to  consider 
when  they  do  undertake  to  determine  it,  whether  now  or  hereafter.  I  re- 
peat, that  is  made  clearer  than  light  when  you  find  that  the  evidence  can- 
not come  before  them  in  any  way  that  the  Treaty  provides,  or  in  any  way 
that  the  Treaty  authorises  them  to  provide,  except  in  the  Case  and  the 
Counter  Case.  That  is  carefully,  sedulously  provided,  to  secure  to  both 
parties  the  right  of  putting  in  all  their  evidence  and  the  right  of  replying 
to  all  the  evidence  that  is  introduced  on  the  other  side  which  otherwise 
it  could  not  have.  It  is  said  however  that  under  the  peculiar  wording  of 
this  Article  IX  there  is  further  encouragement  to  be  found  for  the  suggestion 
that  new  evidence  may  be  submitted,  at  least  so  far  as  the  reports  of  the 
Commissioners  are  concerned.  These  reports,  says  the  Treaty,  shall 
not  be  submitted  to  the  Arbitrators  or  until  it  is  proved  that  the 
contingency  of  their  being  used  by  the  Arbitrators  cannot  arise.  It  is 
said  that  that  contingency  refers  to  the  contingency  of  the  decision.  That 
is  the  contingency  whether  the  Arbitrators  shall  decide  in  favor  of  or 
against  the  claims  of  right  which  the  United  States  Government 
have  set  up.  We  regard  that  as  altogether  erroneous.  It  is  the 
contingency  of  the  Arbitration  itself--  the  contingency  of  there  being 
any  Arbitration,  not  the  contingency  of  the  decision  on  the  previous  ques- 
tion that  the  Arbitration  shall  reach  if  it  takes  place.  Before,  however, 
I  proceed  with  what  I  had  begun  to  say  on  the  subject  of  the  term  "  con- 
tingency" ,,  in  the  IXth  Article  I  should  have  drawn  the  attention  of  the 
Tribunal  to  the  history  of  the  language  of  Article  VII,  which  I  have  been 
previously  considering. 

With  your  permission  I  will  recur  to  that  subject  for  a  moment,  long 
enough  to  point  out  how  this  language  came  to  be  employed.  This  Treaty, 
as  I  need  not  say  to  any  judicial  eye  that  has  perused  it,  is  a  piece  of 
patchwork.  It  has  been  reached  in  the  process  of  a  long  negotiation, 
here  a  little,  and  there  a  little  -  -  now  a  provision  then  a  provision,  and 
most  unfortunately  it  was  not  submitted,  after  all  these  pieces  of  patch- 
work were  brought  together,  to  the  revision  of  such  a  legal  mind  as 
would  have  tried  to  make  its  language  consistent  with  its  spirit.  It  is  idle 
to  deny  that  this  document  is  full  of  expressions  each  of  which  taken  by 
itself  would  be  found  to  be  altogether  inconsistent  with  something  else, 
\V»j  are  required  for  instance  (and  this  mention  only  by  way  of  illustra- 
tion —  it  is  foreign  to  this  point)  to  furnish  a  Written  Argument  after  the 
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Counter  Cases  are  submitted;  but  the  Treaty  requires  that  in  20  days  the 
Arbitrators  shall  assemble  and  "  immediately  "  enter  on  the  decision  of 
the  Case.  The  Written  Argument  then  comes  in  ten  days  after  the  Tribunal 
have  decided  the  case.  That  is  only  an  illustration. 

Mr  Justice  Harlan.  --It  is  not  "  decide",  but,  "  proceed  to  exa- 
mine ". 

Lord  Hannen.  -  -  And  "  consider  it.  "  No  one  could  have  been  so 
sanguine  as  to  imagine  it  could  be  decided  immediately, 

Mr  Phelps.  -  -  It  is  to  be  presumed  that  a  Tribunal  of  such  distin- 
guished members  as  this  would  not  have  considered  this  case  for  ten 
days  after  it  was  finally  submitted,  without  forming  some  opinion  upon  it. 

Senator  Morgan.  -  -  We  might  have  spent  that  much  time  on  the 
question  of  what  our  powers  are,  might  we  not? 

Mr  Phelps.  —  Well,  Sir,  that  is  not  for  me  to  say,  but  some  time 
may  certainly  be  usefully  spent  on  that  point.  What  1  was  about  to  remark 
in  regard  to  Article  VII  is  this  —  that  it  was  originally  proposed  by  the 
United  States  in  very  different  language.  In  the  first  volume  of  the 
Appendix  to  the  United  States  Case,  at  page  286,  the  gentlemen  of  the 
Tribunal  will  find  the  first  draft  of  the  Article,  which  is  very  different  from 
the  language  that  now  appears  in  the  Treaty.  I  need  not  stop  to  read 
it.  It  is  enough  lo  remark,  as  it  is  in  print  before  you,  that  it  is  a  totally 
different  Article  from  the  one  that  is  now  in  the  Treaty.  It  was  objected 
to  by  great  Britain,  and  upon  what  ground?  Solelyupon  the  ground  thalHer 
Majesty's  Government  was  sedulously  anxious  —  to  separate  the  question 
of  Regulations  from  that  of  Rights.  This  will  appear  by  reference  to  the 
letter  of  Lord  Salisbury  to  Sir  Julian  Pauncefote  of  February  21,  1891,  in 
the  same  volume,  page  294. 

The  position  taken  by  Her  Majesty's  Government  was  this.  Regula- 
tions are  not  a  right  on  the  part  of  the  United  States,  so  that  the  United 
States  Government  can  prescribe  them  for  itself.  They  require  the  con- 
currence of  Great  Britain.  And  although  the  Tribunal  will  have  the 
power  to  ordain  that  such  concurrence  shall  take  place,  the  hearing  on 
that  part  can  not  properly  be  had  if  that  and  the  question  of  independent 
right  are  to  be  mingled  and  considered  together.  It  was  in  reply  to  that 
suggestion,  as  will  be  seen,  that  the  letter  of  Mr  Wharton  to  Sir  Julian 
Pauncefote  of  25th  of  June  1891,  was  written,  found  in  the  same  volume 
at  page  310.  He  quotes  Lord  Salisbury's  objection  to  the  letter  to  which 
I  have  previously  referred  in  these  words  :  "In  the  note  of  Lord  Salis- 
bury of  the  21st  of  February  last,  '  •  he  states  his  objection  to  the 
sixth  proposition,  as  presented  in  the  letter  of  Mr  Blaine  of  December 
17th,  1890,  in  the  following  words. 

"  The  sixth  question,  which  deals  with  the  issues  that  will  arise  in  case 
the  controversy  should  be  decided  in  favour  of  great  Britain,  would,  per- 
haps, more  fitly  form  the  substance  of  a  separate  reference  ".  That  letter 
I  may  observe  was  the  first  and  the  last  allusion  in  all  this  protrac- 
ted correspondence  to  the  idea  of  making  the  question  of  regulations  a 
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separate  reference.     "  He  proceds  to  say;    her  Majesty's  Government 
have  no  objection  to  referring  the  general  question  '      -  "  of  a  close 
time  to  arbitration,  or  to  ascertain  by  that  means  how  far  the  enac- 
tment of  such  a  provision   is  necessary    for  the   preservation    of  the 
seal  species;  but  such  reference  ought  not  to  contain  words  appearing 
to   attribute  special  and  abnormal  rights   in  the  matter  to  the  United 
States  ".  And  the  previous  draft  that  1  have  referred  you  to  on  page 
286   was  open   to  that  objection.      It   was   so  drawn  that   it  appeared 
to   refer  to   the   Tribunal    the    power    to   prescribe    regulations   which 
seemed   to  suppose  rights   of  jurisdiction  on   the  part  of   the    United 
Slates.     So  that  if  regulations  had  been  so  prescribed  by  the  Arbitra- 
tion it  might  not  have  been  clear  whether  they  proceeded  on  the  ground 
that  they  were  regulations  which  the  United  States  had  a  right  themselves 
to  prescribe  and  enforce  in  the  exercise  of  an  existing  jurisdiction,  or 
whether  in  the  absence  of  any  such  jurisdiction  they  were  such  rights  as 
the  Tribunal  thought,  by  the  concurrence  of  the  Nations,  ought  to  be 
adopted. 

Senator  Morgan.  --Do  you  mean  jurisdiction  within  Behring  Sea? 
Mr  Phelps.  --  I  do  not  remember  at  this  moment  the  application  of  the 
language  to  that  suggestion,  whether  it  was  to  Behring  Sea  alone  or  to 
the  North  Pacific,  but  we  shall  claim,  when  we  come  to  the  discussion 
of  that  part  of  the  case,  that  this  Arbitration  refers  to  all  the  waters  which 
the  seals  frequenting  Behring  Sea  habitually  resorted  to.  But  I  do  not 
go  into  that  at  this  time. 

Senator  Morgan.  —  That  was  introduced  into  the  negotiation  later. 
Mr  Phelps.  --  Yes.  Now  .Mr  Wharlon  on  the  part  of  the  United  Stales 
proceeds  as  follows  :  -  •  "I  am  now  directed  by  the  President  to  submit 
the  following,  which  he  thinks  avoids  the  objection  urged  by  Lord  Salis- 
bury ".     Then  lie  submits  the  draft  which  is  now  found  in  the  Treaty. 

Senator  Morgan.  —  Would  you  allow  me  to  ask,  if  it  does  not  inter- 
rupt you,  what  was  the  date  of  the  submission  of  that  draft? 

Mr  Phelps.  —  That  letter  is  dated  the  25th  June,  1891 .     The  letter  of 
Lord  Salisbury  slating  his  objection  is  dated  February  21st;  and  there 
was  intermediate  correspondence,  of  course;  but  this  decisive  reply,  which 
met  the  point  of  the  letter  of  February  21st  did  not  come  till  June  251  h, 
and  then  it  was  satisfactory  to  Her  Majesty's  Government,  and  the  Article 
was  put  into  the  Treaty  in  the  language  Mr  \Vharlon  proposed. 
Senator  Morgan.  --  After  four  mouths'  consideration. 
Mr  Phelps  —  Perhaps  it  \sas  rather  more,  but,  at  all  events,  four 
months'  consideration. 

This  review  of  the  language  of  that  Article  will  show  that  there  is  no 
particular  significance  to  be  attached  to  these  words  "  further  evidence"; 
that  they  are,  so  far  as  that  section  is  concerned,  what  almost  might  be 
called  accidental  words  referring  to  a  subject  which  it  was  not  the  part  of 
that  section  to  regulate,  but  which  referred  to  another  section  in  the 
Treaty.  Therefore,  we  must  go  to  the  other  section  in  the  Treaty  lo 
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lind  what  Hie  words  "  i'urthcr  evidence  "  mean,  and  then  we  are  brought 
to  (he  conclusion,  which  I  expressed  before,  thai  it  can  have  no  meaning 
excepl  the  meaning  it  necessarily  implies —  Ihe  evidence  \\liidi  flic  Tivat\ 
otherwise  provided  lor. 

Senator  Morgan.  --Where  are  those  words  "  further"? 

Mr  Phelps.  -  -  In  the  7th  Article. 

Lord  Hannen.  -  -  No,  it  is  "  Other  evidence  ". 

Senator  Morgan.  -  -  Yes.  I  did  not  follow  -  -  I  mean  I  did  not.  see 
"  further  evidence". 

Mr  Phelps.  -  -  Yes,  it  should  be  "  other  ".  It  leaves  this  singular 
alternative.  If  the  "  other  evidence  "means  the  evidence  provided  for  by 
the  Treaty,  and  embodied  in  the  Case  and  Countercase,  then  it  is  all  intel- 
ligible and  plain  ;  but  if  it  does  not  mean  that  it  provides  for  evidence 
being  submitted,  or  rather  it  contemplates,  for  1  should  not  say  that  it 
provides  for,  the  submission  to  the  Arbitration  of  evidence,  the  taking  of 
\\hich,  the  presentation  to  the  other  side  of  which  -  -  the  argument  upon 
which  --is  not  provided  for  at  all;  and  without  investing  the  Tribunal, 
I  repeat,  with  any  power  of  meeting  that  emergency  as  a  Court  of  Chancery 
might,  who  could  say  that  such  a  time  should  be  allowed  to  the  Com- 
plainant to  take  his  testimony  and  such  a  time  to  the  Defendant  to  answer 
it,  and  then  such  a  time  to  the  Complainant  to  reply,  and  that  these 
times  might  be  enlarged  upon  application  to  the  Court,  upon  proper 
grounds.  -  There  is  no  such  power  as  that;  and  we  are  thus  brought 
to  an  alternative  which  is  impossible  here,  because  there  is  a  justice  of 
procedure  as  well  as  a  justice  of  judgment,  and  there  can  be  no  justice 
of  judgment  unless  it  is  founded  upon  justice  of  procedure.  There  can 
be  no  such  thing  as  a  just  judgement  which  is  founded  upon  evidence 
with  which  the  other  party  has  never  been  confronted. 

Now,  Sir,  I  recur  to  what  I  had  begun  to  say  on  the  subject  of  the 
word  "  contingency  "  in  the  9th  article,  because  we  have  been  apprised 
in  previous  correspondence  of  the  ground  upon  which  the  proposal  to  rut 
in  the  evidence  now  in  question  is  intended  to  be  supported.  The  reports 
of  the  commissioners  it  is  said  shall  not  be  made  public  till  submitted  to 
the  Arbitrators,  or  until  it  shall  appear  that  the  contingency  of  their 
being  used  by  the  Arbitrators  cannot  arise.  Now,  in  the  first  place, 
that  is  a  mere  reference  to  the  publication  of  the  reports,  but  still  it  is 
useful  to  see  what  the  term  "contingency"  means  there,  that  is  to 
say,  what  it  refers  to.  Does  it  refer,  as  my  learned  friend  will  contend, 
to  the  contingency  of  the  Tribunal  deciding  against  the  United  States 
on  the  five  questions  that  are  first  propounded,  or  does  it  refer  to  the 
contingency  of  there  being  any  arbitration  at  all?  There  again  we  are 
enlightened  by  referring  to  the  correspondence.  When  we  look  into 
the  history  of  that  Article,  which  was  likewise  the  "  child  of  travail  " 
when  we  see  how  that  article  came  to  pass  in  the  form  which  it  has 
assumed,  we  see  what  that  contingency  means.  The  original  theory  and 
desire  of  both  these  Governments,  I  repeat,  was  that  this  Commission 
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should  settle  the  dispute;  that  if  they  went  to  the  islands  -  -  if  experts 
selected  for  the  purpose  examined  the  subject  exhaustively,  more 
exhaustively  than  you  can  examine  it  on  evidence  —  possibly  they  would 
be  sure  to  agree,  inasmuch  as  they  set  out  with  a  common  object. 

That  was  the  view  of  the  Governments ;  but  whether  the  Commissioners 
acted  upon  it  or  not  is  a  very  different  question,  which  will  engage  your 
attention  probably  at  a  later  stage  of  this  hearing.  That  the  Governments 
started  with  the  idea  on  both  sides  that  this  valuable  animal  should  be 
preserved,  in  this  its  last  resort  on  earth,  from  extermination  was  the 
common  object,  and  that  they  have  made  plain  in  various  ways.  Why  it 
was  that  they  did  not  succeed  will  be  the  subject  of  a  good  deal  of  dis- 
cussion before  we  cease  to  trouble  you  with  the  consideration  of  this 
Case.  It  is  immaterial  now.  These  two  provisions  that  are  now  embo- 
died in  the  same  Treaty  were  originally  separated.  Great  Britain  for  a 
long  time,  (I  cannot  detain  you  to  wade  through  all  this  correspondence; 
but  if  you  should  care  enough  about  this  point  to  run  through  it,  you 
will  perceive  that  it  supports  what  I  say,  and  I  think  that  my  learned 
friends  on  the  other  side  will  not  question  it)  Great  Britain  for  a  long 
time  was  pressing  the  idea  of  this  joint  Commission.  It  was  not  received 
by  the  United  States  with  favour  in  the  first  place,  and  still  it  was  pres- 
sed with  diligence  and  with  ability  by  the  British  Government,  and  finally 
the  United  States  gave  way,  and  two  Agreements  were  made,  one  for  the 
joint  Commission  which  is  now  embodied  principally  in  Article  IX  of  the 
Treaty,  and  another  for  the  arbitration.  If  the  Commissioners  agreed, 
there  would  be  no  occasion  for  any  Arbitration. 

Lord  Hannen.  -  Where  is  that  embodied  in  the  Treaty?  Is  it 
anywhere  embodied  in  the  Treaty,  that  if  the  Commissioners  agreed  the 
Arbitration  would  not  go  on? 

Mr  Phelps.  --  No,  your  Lordship,  it  is  not.  I  am  referring  to  the 
diplomatic  correspondence,  which,  upon  the  reference  that  I  shall  give, 
will  show  very  plainly  that  the  Government  hoped  (to  say  the  least)  or 
expected,  that  the  Commissioners  appointed  would  settle  this  dispute. 
If  they  failed  to  settle  it  then  it  was  to  be  referred  to  arbitration.  If  they 
settled  it,  the  questions  of  right,  as  the  Government  then  regarded  the 
Case,  became  immaterial.  All  that  the  Government  of  the  United  States 
wanted  was  the  preservation  of  the  seal.  They  did  not  care  to  have  a 
decision  upon  an  abstract  question  of  immaterial  rights.  It  is  the  interest 
of  no  nation,  I  respectfully  submit,  to  challenge  decisions  such  as  that. 

Senator  Morgan.  --  I  will  be  glad  to  understand  from  you,  if  you 
have  an  opinion  on  the  subject,  why  the  Treaty  has  been  so  careful  to 
preserve  the  secresy  of  this  Agreement  between  the  Commissioners,  unless 
it  was  expected  that  their  Agreement  was  to  have  a  great  effect  upon  the 
general  question,  and  that  they  were  to  be  remitted  into  a  position  of 
independence  aud  freedom  from  criticism  till  their  decision  had  been 
adopted  by  both  Governments. 

Mr  Phelps.  —  Well,  sir,  if  you  ask  me  to  give  you  a  reason  out  of  the 
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do  il.  If  von  ask  me  to  give  \vlial  I  conceive  lo  be  Hie  rea&on  m\ 
an^NM'i-  is  that  il  is  not  host  dial  I  should. 

Senator  Morgan.  -  -  \\C1I,  I  will  call  your  attention  in  Iliat  connection 
il  you  will  allow  me  to,  and  if  I  do  not  interrupt  you. 
Mr  Phelps.  -  -  Not  in  the  least,  sir. 

Senator  Morgan.  — Very  well,  I  will  call  your  attention  to  Article  IV 
under  which  (he  two  Commissioners  on  the  part  of  each  Government  are 
lo  make  a  conjoint  investigation  of  the  facts  relating  lo  seal  life  in  Hehrin^ 
Sea,  and  the  measures  necessary  for  its  proper  protection  and  preserva- 
tion. It  was  provided  in  the  preceding  clause  of  Article  IX,  that  the  joint 
and  several  reports  and  recommendations  of  these  Commissioners  may  be, 
in  due  form,  submitted  to  Hie  Arbitrators,  for  the  purposes  contemplated 
in  Article  VII.  Both  sides  must  know  thai  this  subject  necessarily  passed 
under  my  allenlion,  as  a  member  of  the  Senate  of  the  United  Stales,  and 
thai  I  musl  have  formed  opinions  as  lo  the  construction  to  be  placed  on 
these  and  other  articles  in  Ihe  Treaty.  11  is  also  known  that,  under  Hie 
Constilution  of  Ihe  United  States,  no  Treaty  can  have  operative  eflecl 
unless  two-thirds  of  the  Senate  concur  with  respect  to  it  as  whole.  This 
treaty  was  proclaimed  by  the  President  as  an  amended  Treaty.  11  could 
only  be  amended  in  Ihe  Senale  and  by  a  vote  of  thai  body.  The  Senate 
has  neither  the  power,  nor  any  facililies  for  conducting  negotiations  with 
any  foreign  Government,  and  is  controlled,  as  in  the  case  of  a  Stalute,  by 
its  own  views  of  the  meaning  of  a  treaty  construed  by  its  four  corners  and 
in  the  light  of  the  atlendanl  facts  and  conditions.  The  Senale  may,  and 
often  does,  differ  widely  from  the  President  as  to  what  Ihe  provisions 
and  language  of  a  trealy  should  be.  In  Ihe  Constitution  of  the 
United  States,  Treaties  are  made  a  parl  of  Ihe  Supreme  law  of  the  land, 
and  Ihe  duty  of  the  Senate,  in  its  action  upon  a  Treaty,  is  rather  legislative 
than  diplomatic.  Therefore,  I  construe  the  language  of  this  treaty,  in 
the  first  instance,  by  its  four  corners.  If  the  language  is  doubtful,  or 
ambiguous,  and  its  reasoning  cannot  be  gathered,  clearly,  from  the 
text,  the  purpose  of  the  Treaty  is  the  proper  guide  to  its  true  cons- 
truction. 

In  view  of  what  I  have  staled,  1  beg  leave  to  call  allenlion  to  one  fea- 
ture of  Article  IX  of  this  Trealy,  which  requires  lhal  each  Government  shall 
appoint  two  Commissioners  to  investigale  conjoinlly  with  the  Commis- 
sioners of  the  other  Government  all  the  facls  relaling  lo  seal  life  in  Behring 
Sea,  and  the  measures  necessary  for  its  proper  proteclion  and  preser- 
valion. 

No  facts  can  be  presented  and  made  authoritalive  under  Ihis  clause  of 
Article  IX,  except  such  as  have  been  investigated  conjointly  by  the  Com- 
missioners of  both  Governments.  They  must  act  togelher  in  Ihe  investi- 
gation of  the  facts;  otherwise,  their  reports  are  of  no  value  as  being  in 
parl  execulion  of  Ihe  Trealy.  I  merely  wish  lo  call  allenlion  to  Ihis 
mailer,  and  lo  Ihe  facl  lhal  Ihe  Presidenl  proclaimed  Ihis  as  an  amended 
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Treaty,  is  in  support  of  the  view  that  it  is  to  be  construed,  as  a  statute, 
first  "  by  its  four  corners  ",  as  I  have  staded. 

The  President.  -  -  They  may  report  "jointly  or  severally  ". 

Senator  Morgan.  — Yes,  but  what?  The  joint  investigation,  the  facts 
acquired  by  joint  investigation,  and  they  may  differ  as  to  what  the  facts 
are ;  nevertheless  they  must  all  see  the  same  objects  at  the  same  time 
together. 

Mr  Phelps.  —  1  am  very  much  obliged  to  you,  Sir,  for  the  suggestion, 
because  it  points  out  to  me  that  I  had  not  made  myself  clear  in  what  I 
was  attempting  to  say.  1  do  not  mean  to  say  that  the  Treaty  as  it  is 
completed  (and  that  may  answer  likewise  Lord  llannen's  suggestion) 
provided  that  the  arbitration  should  not  take  place  unless  the  Commis- 
sioners failed  to  agree.  I  mean  to  say  that  such  was  the  intention  in  the 
minds  of  the  two  Governments  when  they  originally  and  very  gradually 
agreed  on  the  two  Conventions  which  are  now  consolidated  into  one. 
Great  Britain  was  pressing  for  the  Commission.  The  United  states  desired 
an  arbitration  without  any  Commission.  Their  views  were  finally  harmo- 
ni/.ed  by  a  compromise.  Both  Conventions  were  executed  on  the  same 
clay  and  included  in  one  Treaty.  You  will  find  in  the  correspondence  a 
reason  given  by  the  Secretary  of  State  of  the  United  States  for  not  keeping 
them  separate,  based  on  this  very  power  of  the  United  States  Senate  to 
which  you  have  alluded,  referring  to  the  difficulty  of  passing  through 
the  Senate  two  Treaties  on  the  same  subject  between  he  same  parties  at 
the  same  lime. 

Senator  Morgan.  You  will  allow  me  to  suggest  that  there  were  three 
treaties  in  the  sense  you  mention,  because  the  modus  aivendi,  which  was 
agreed  to  on  the  same  day,  contains,  in  Article  IV,  a  distinctly  novel  pro- 
position, but  they  all  relate  to  the  original  programme. 

Mr  Phelps.  —  I  quite  agree  that  the  modus  vivendi  is  a  third  Conven- 
tion. The  modus  vivendi  is  temporary,  it  is  true,  in  its  operation, 
There  are  three  Conventions. 

Senator  Morgan.  --  Allow  me  to  call  your  attention  to  Article  IV  in 
that  connection,  because  Article  IV  is  made  a  part  of  the  original  Treaty 
"  in  order  to  facilitate  such  proper  inquiries  as  Her  Majesty's  Government 
may  think  right  to  make  with  a  view  to  the  presentation  of  the  Case  and 
arguments  of  that  Government  before  the  Arbitrators,  it  is  agreed  that 
suitable  persons  designated  by  Great  Britain  will  be  permitted  at  any  time 
upon  application  to  visit  or  remain  upon  the  Seal  Islands  during  the  seal- 
ing season  for  that  purpose.  '  That  is  entirely  new,  it  is  another 
feature  incorporated  in  the  original  treaty. 

Mr  Phelps.  -  -  That  is  in  the  modus  -  -  Yes.  I  shall  have  occasion, 
or  my  associates  will,  when  this  part  of  the  case  comes  to  be  considered, 
to  enlarge  upon  these  points.  And  all  that  I  am  upon  now  is  the  question 
what  does  the  term  "  contingency"  refer  to  in  the  6th  Article?  I  say 
that  the  previous  correspondence  shows  that  it  refers  to  the  contin- 
gency of  any  Arbitration  being  necessary  at  all,  not  to  the  contingency 
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of  what  decision  the    Arbitrators   should  make  if  they  made  any  at  all. 

I  refer  to  the  letter  of  Sir  Julian  Pauncefote  to  Mr  Blaine  of  April  the 
i!'.»lh,  1890.  and  to  the  correspondence  contained  in  the  3rd  volume  of 
the  Appendix  of  the  British  Case;  N°  2-1890,  pp.  i:i-i-177.  The  corres- 
pondence begins  on  page  455,  I  reper  parliculary  to  p.  177. 

Now,  as  laic  as  thai  dale  Sir  Julian  Pauncefolc,  in  an  elaborate  letter 
to  Mr  Blaine,  encloses  a  proposed  Treaty.  He  encloses  the  entire  draft  of 
a  Treaty,  which,  as  he  thought,  embodied  the  views  of  the  two  Govern- 
ments at  that  lime,  and  which  he  seems  in  his  letter  confidently  to  anti- 
cipate would  be  accepted  by  the  United  States  Government.  It  was  not 
accepted,  but  not  upon  any  difficulty  about  the  point  I  am  now  talking 
about;  and  il  would  take  me  a  longtime  to  go  through  all  this  correspon- 
dence, and,  therefore,  1  shall  not  undertake  to  do  it :  but  whoever  will  take 
the  trouble  to  go  through  the  pages  will  see  that  the  draft  then  submitted 
by  Sir  Julian  Pauncefote,  which  is  a  very  elaborate  draft  from  Lord  Salis- 
bury, fully  sustains  the  view  I  have  expressed, and  did  in  effect  provide  that 
the  arbitration  should  depend  upon  the  contingency  of  the  Commissioners 
failling  to  agree  in  recommending  such  a  scheme  of  regulations  as  the 
two  Governments  should  be  able  to  concur  in  adopting;  and  Ihat  the  objec- 
tion on  the  part  of  the  United  States  to  the  draft  thus  presented  was  not 
at  all  upon  this  feature,  but  upon  other  grounds  entirely  distinct  from  it. 
This  is  the  first  Article  :  "  The  High  Contracting  Parties  agree  to  appoint 
a  mixed  Commission  of  Experts,  who  shall  enquire  fully  into  the  subject, 
and  report  to  the  High  Contracting  Parties  within  two  years  from  the 
date  of  this  Convention  the  result  of  their  investigations,  together  with 
their  opinions  and  recommendations  on  the  following  questions?  The 
treaty  then  states  five  questions,  which  I  need  not  sead,  as  they  relate 
only  to  methods  of  protection  of  the  seals.  Article  II  proceeds  :  "  On 
receipt  of  the  Report  of  the  Commission,  and  of  any  separate  Reports 
which  may  be  made  by  individual  Commissioners,  the  High  Contracting 
Parties  will  proceed  forthwith  to  determine  what  International  Regulations, 
if  any,  are  necessary  for  the  purpose  aforesaid  and  any  Regulations 
so  agreed  upon  shall  be  embodied  in  a  further  Convention  lo  which  the 
accession  of  the  other  Powers  shall  be  invited  ". 

Then  the  third  Article  is.  -  -  "  In  case  the  High  Contracting  Parties 
should  be  unable  to  agree  upon  the  Regulations  to  be  adopted,  the  ques- 
tions in  difference  shall  be  referred  to  the  Arbitration  of  an  impartial 
Government,  who  shall  duly  consider  the  Reports  hereinbefore  mentioned, 
and  whose  Award  shall  be  final,  and  shall  determine  the  conditions  of  the 
future  Convention.  "  That  is  where  these  Governments  stood  on  the  251  li 
of  April,  1890.  Great  Britain,  I  repeat,  pressing  to  have  this  subject  determi- 
ned by  the  mixed  Commission,  but  willing  to  provide  that  if  the  Regulations 
reported  by  the  Commission  should  not  be  adopted  by  the  Government,  an 
Arbitration  should  then  take  place  to  determine  what  Regulations  should 
be  adopted.  The  first  suggestion  in  respect  to  the  arbitration  was  that 
the  dispute  was  to  be  referred  to  a  Government.  This  ultimately  took 


a  different  shape,  and  resulted  in  the  formation  of  the  present  Tribunal; 
and  in  the  letter  of  Sir  Julian  Pauncefote  transmitting  this  document 
which  I  have  read  he  says.  "  The  draft,  of  course  contemplates  the 
conclusion  of  a  further  Convention  after  full  examination  of  the  report  of 
the  mixed  Commission.  It  also  makes  provision  for  the  ultimate  sett- 
lement by  Arbitration  of  any  differences  which  the  report  of  the  Com- 
mission may  still  fail  to  adjust,  whereby  the  important  element  of  finality 
is  secured,  and  in  order  to  give  to  the  proposed  arrangement  the  widest 
international  basis  the  draft  provides  that  the  other  Powers  shall  be 
invited  to  accede  to  it  " 

"  The  above  proposals  are  of  course  submitted  ad  referendum,  and 
it  only  now  remains  for  me  to  commend  them  to  your  favourable  consi- 
deretion  and  to  that  of  the  Russian  Minister.  They  have  been  framed  by 
me  in  a  spirit  of  justice  and  conciliation  and  with  a  most  earnest  desire 
to  terminate  the  controversy  in  a  manner  honorable  to  all  parties  and 
worthy  of  the  three  great  nations  concerned  ". 

Thus,  this  patchwork  took  shape  by  slow  degrees,  and  was  turned 
over  in  this  correspondence,  which,  if  it  was  not  everlasting,  bid  fair  to 
become  so  at  one  time;  and  when,  at  last,  one  section  after  another, 
under  different  circumstances,  and  at  different  times  had  been  brought 
together,  it  will  be  seen  from  this  review,  and  will  even  be  still  more 
clearly  seen  by  anyone  who  will  weary  himself  by  travelling  all  through 
this  correspondence  from  beginning  to  end,  where  this  word  "  contin- 
gency "  came  from  and  what  if  means. 

It  is  the  contingency  of  there  being  any  Arbitration,  not  the  contin- 
gency of  the  decision ;  and  when  the  whole  Treaty  is  considered  together, 
and  in  the  light  of  the  previous  correspondence,  it  will  be  seen  that  the 
word  has  no  such  mea  ning  as  justifies  the  conclusion  that  there  was  to 
be  separate  hearings  and  separate  awards  on  these  questions;  far  less 
that  such  hearings,  whenever  they  occur,  were  to  proceed  upon  new  evi- 
dence not  heretofore  in  the  Case. 

The  President.  -  -  Possibly,  Mr  Phelps,  if  you  are  going  to  begin  a 
new  point,  it  is  belter  for  us  to  adjourn  till  to-morrow. 

[Adjourned  till  to-morrow  at  II,  30.] 


FOURTH  DAY.  APRIL,  5™,   1803 


The  President.  --  Now,  Mr  Phelps,  will  you  kindly  continue  your 
argument? 

Mr  Phelps.  —  1  had  the  honour,  Mr  President,  on  yesterday  to  con- 
sider at  a  length  for  which,  in  view  of  the  importance  of  this  question, 
I  shall  not  apologise,  the  construction  of  this  Treaty,  as  bearing  on 
the  question  when  and  how  the  evidence  on  which  the  Tribunal  has  to 
proceed  shall  be  submitted  to  its  consideration.  I  have  spoken  of  this  Re- 
port which  it  is  proposed  to  put  in  as  a  piece  of  evidence  merely;  evidence 
invested,  however,  by  the  terms  of  the  Treaty  with  a  broader  scope  and 
a  higher  character  than  are  afforded  to  others.  I  remarked  that  I  had  not 
examined  the  Report  that  is  offered,  and  that  I  could  not  speak  from  know- 
ledge in  respect  to  its  contents.  I  have  been  since  informed,  and  if  1 
have  been  inaccurately  informed  I  shall  be  subject  to  the  correction  of 
my  learned  friends,  that  this  Supplemental  Report,  as  it  is  called,  of  the 
British  Commissioners  contains  in  a  sort  of  Appendix  a  new  mass  of  evi- 
dence; depositions  of  witnesses  bearing  on  the  questions  of  fact  in  this 
case.  So  that  it  is  not  only  proposed  to  put  in  at  this  stage,  if  my  infor- 
mation is  right,  a  further  Report  of  these  Commissioners,  but  it  is  pro- 
posed to  put  in  a  mass  of  testimony  of  witnesses  testifying  upon  oath  in 
respect  of  the  facts  reported.  Now,  if  that  is  so,  is  it  possible  to  carry 
this  discussion  any  further?  Can  it  be  conceived,  after  the  particular 
provisions  of  this  Treaty  in  respect  of  the  time  and  manner  of  the  sub- 
mission of  the  evidence,  that  at  this  late  stage,  when  we  are  just  rising 
to  address  the  Court  in  an  oral  argument  that  might  not  have  taken  place 
at  all,  for  as  I  pointed  out  the  Treaty  did  not  "  require  "  it;  it  only 
"  allowed  "  it,  -  -  that  at  this  stage  not  merely  this  supplemental  Report 
that  we  are  objecting  to,  but  a  mass  of  parte  testimony  coming  from  wit- 
nesses we  never  saw,  that  we  cannot  possibly  reply  to,  and  if  ever  so 
erroneous,  or  untrue,  or  impeachable  we  cannot  show  it,  -  -  that  such 
evidence  is  to  be  brought  in,  and  perhaps  turn  the  decision  of  the  case 
on  the  important  facts  that  underlie  it  all. 

Now  two  theories  have  been  propounded  by  the  respective  parties 
upon  the  construction  of  this  Treaty,  in  respect  to  the  method  of  pro- 
cedure. As  I  have  remarked,  I  believe  this  has  been  the  subject  of  some 
diplomatic  proceedings  which  1  shall  ask  the  attention  of  the  Tribunal  to, 
and  the  views  of  the  other  side  have  been  communicated  to  us  in  a  letter 
which  accompanied  the  notice  that  this  Report  would  be  offered;  so 
that  we  are  advised,  and  have  been  before  advised  of  the  position  that 
the  Counsel  for  Her  Majesty's  Government  take  on  the  subject.  Their 
theory  is  this  :  that  there  are  to  be,  in  effect,  two  hearings,  two  Arbilra- 


tions,  two  awards,  first  upon  the  five  questions  that  are  first  propounded 
in  the  Treaty,  nextinthe event  that  those  questions  should  be  decided  in 
favour  of  the  British  Government,  a  further  hearing  upon  the  subject 
of  Regulations  and  that  on  that  hearing  fresh  evidence,  other  evidence  not 
theretofore  in  the  case,  is  to  be  admitted.  That  is  their  view.  We  deny 
altogether  that  the  treaty  contemplates  any  such  thing  as  two  hearings  or 
that  the  Case  discloses  any  propriety  for  such  a  method  of  procedure,  1  do 
not  say  "  necessity  "  but  "  propriety.  " 

The  language  of  the  article  is  :  "  If  the  determination  of  the  foregoing 
questions  as  to  the  exclusive  jurisdiction  of  the  United  States  shall  leave 
the  subject  in  such  position  that  the  concurrence  of  Great  Britain  is  ne- 
cessary to  the  establishment  of  Regulations  for  the  proper  protection  and 
preservation  of  the  fur  seal  in  or  habitually  resorting  to  Behring  sea,  the 
Arbitration  shall  then  determine  "  not  that  they  shall  "  then  hear  "  not 
that  they  shall  ''  hold  a  new  session  to  receive  evidence  not  before 
placed  in  their  hands  "  not,  I  repeat,  that  there  "  Shall  be  a  second 
Arbitration  "  but  "  that  they  shall  then  determine  ". 

It  is  the  common  case,  the  very  common  case  in  judicial  proceedings, 
where  a  case  presents  different  questions,  the  decision  of  one  of  which  in 
one  way  supersedes  the  necessity  of  deciding  the  others  —  as  where  a  lia- 
bility in  an  action  is  denied ;  if  that  contention  is  sustained,  and  it  is  found 
that  the  defendant  is  not  liable,  there  is  an  end  of  the  case.  If  the  decision 
is  the  other  way,  and  it  is  held  that  the  defendant  is  liable  then  arises  and 
requires  to  be  determined,  the  question  of  damages.  Not  upon  a  second 
hearing.  All  those  questions  are  argued  together  to  the  Court,  and  they 
determine  so  many  of  them  as  is  found  to  be  necessary  to  the  disposition 
of  the  case.  The  same  observation  applies  to  a  great  variety  of  cases. 
There  are  very  few  of  any  magnitude  that  turn  necessarily  and  entirely 
upon  one  question.  There  are  usually  alternatives  of  decision.  A  mul- 
titude of  points  are  argued,  any  one  of  which  may  be,  in  the  judgment  of 
the  Court,  decisive.  This  Case  is  no  more  than  that,  and  provides  for  no 
more  than  that;  and  while  the  language  of  these  Articles  is  perfectly  con- 
<istent  with  such  construction,  even  though  taken  alone  you  might  say  it 
was  inconsistent  with  the  other  -  -  taking  a  few  words  here,  or  a  line 
there,  the  true  construction  to  put  upon  such  language,  if  it  is  at  all  am- 
biguous; if  there  is  any  patent  or  latent  ambiguity  in  the  language  that 
is  employed,  it  is  disposed  of  so  far  as  the  matter  of  evidence  is  concer- 
ned, when  you  find  that  the  only  opportunity  for  putting  in  evidence  at 
all  on  any  question  is  confined  to  the  Case  and  to  the  Counter  Case.  I  ad- 
mit that  it  is  conceivable  that  you  may  hear  this  Case  twice,  that  you  may 
hear  the  five  questions  and  decide  them,  and  then  hear  the  sixth,  though 
the  Treaty  calls  for  no  such  thing.  The  ordinary  course  of  procedure  pre- 
cludes it.  But  that  you  shall  hear  it  upon  any  other  evidence  than  that 
which  the  case  already  discloses  is  impossible  unless  you  adopt  the  alter- 
native that  you  will  hear  it  upon  evidence  which  the  Treaty  furnishes  no 
means  of  taking  or  submitting,  and  above  all  no  possible  moans  reply  by 
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Hie  side  against  nhirh  Ihc  evidence  is  produced.  Our  construction  of 
the  Treaty  therefore  is  thai  llio  \\hole  case  is  to  be  heard  -  -  upon  the 
evidence  in  the  Case,  and  in  the  Counter  case;  and  what  the  proper  dis- 
crimination between  the  two  is  I  shall  have  occasion  to  ask  the  attention 
of  Hit'  Tribunal  to  hereafter  -  •  is  to  be  heard  upon  evidence  thai  is  al- 
ready in  the  Case  »  and  the  Counter  Case  and  that  there  is  noprovision 
for,  and  no  possibility  of  admitting  further  and  future  evidence  of  any  kind 
under  the  provisions  of  this  Treaty.  Now  this  question  is  not  new; 
I  mean  it  is  not  new  in  the  history  of  this  Case.  The  United  States,  to 
begin  with,  never  having  conceived  for  a  moment  of  any  other  construc- 
tion as  possible,  and  never  dreaming  that  any  such  other  construction 
would  be  set  up,  put  into  its  Case,  its  original  Case,  all  its  evidence  upon 
every  point  and  particular.  It  was  all  printed,  and  went  into  the  hands 
of  the  British  Government  at  the  time  when  the  Case  was  delivered,  on 
the  1st  September,  the  time  fixed  in  the  Treaty  for  the  delivery  of  the  Case. 
Our  Case  with  its  appendices  went  into  the  hands  of  the  other  side,  and 
it  contained  every  word  of  our  testimony. 

Mr  Justice  Harlan.  —  It  was  due  September  7th. 

Mr  Foster.     -  September  oth  I  think. 

Mr  Phelps.  -  Well,  it  was  some  early  day  in  September,  and  we 
conformed  to  the  duty  imposed  by  the  Treaty  whatever  it  was.  It  all 
went  in,  and  is  all  the  evidence  we  stand  upon  today,  except  that  which 
is  put  in  our  Counter  Case  strictly  in  reply  to  the  evidence  on  the  other 
eide.  We  received  at  that  same  date  the  British  Case,  and,  to  our  asto- 
nishment, not  a  single  word  of  evidence  was  brought  forward  in  it  upon 
any  question  in  this  Case,  except  the  questions  propounded  as  to  the 
previous  possession  by  Russia. 

That  is  a  question  which  we  shall  regard  and  treat  as  altogether  subor- 
dinate, depending  on  documents  that  are  not  new  documents  that  every 
body  had  seen  before.  The  Bristish  Case,  therefore  contained  nothing 
except  a  re-print  of  documents,  correspondence  and  papers  relative  to 
the  old  title  asserted  by  Russia  over  the  Behring  sea  and  Treaties  between 
Great  Britain  and  Russia  and  Great  Britain  and  the  United  States,  and 
the  correspondence  that  preceded  and  followed  it.  That  is  what  they 
furnished  us  with.  1  am  reminded  by  Mr  Foster  that  there  is  something 
in  their  case  about  damages,  but  that  is  a  smalli  matter.  On  all  the 
merits  of  the  case  with  which  you  will  be  called  upon  to  deal,  merits  that 
cannot  be  approached,  as  1  said  yesterday,  except  on  the  basis  of  evi- 
dence, for  let  all  rests  on  questions  of  fact.  They  gave  us  nothing  at  all. 
That  was  immediately  made  the  subject  of  correspondence  between  the 
Governments,  and  on  page  139  and  following,  as  far  as  page  150  of  (lie 
Counter  Case  of  the  United  States,  will  be  found  that  correspondence.  I 
respectfully  ask  the  Members  ol  the  Tribunal  to  peruse  it.  I  cannot 
pause  to  read  it  through  here;  but  I  respectfully  ask  its  perusal.  The 
Government  of  the  United  States  (I  state  the  substance  of  it  as  it  is  ap- 
pears in  print,)  expressed  its  surprise  and  astonishment  that  no  evidence 
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had  been  submitted  on  the  part  of  Her  Majesty's  Government  on  any  of 
these  questions  which,  it  was  perfectly  well  known  by  long  dispute  and 
correspendence,  were  those  on  which  this  controversy  turned,  aside,  I 
mean,  from  the  Russian  question.  It  remarked,  that,  if  it  was  the  pleasure 
of  Her  Majesty's  Government  to  suhmit  these  questions  without  evidence, 
their  right  to  do  so  was  undoubted.     It  was  not  for  us  to  suggest  to  them 
what  evidence  they  should  put  in  on  this  subject,  or  that  they  should 
put  in  any;  so  that  if  we  should   be  informed  by  them  that  it  was  not 
designed  to  submit  evidence,  we  had  nothing  further  to  say.     We  could 
not,  however,  believe  that  to  be  possible;  and,  therefore,  we  claimed 
that  the  Treaty  required  they  should  put  their  evidence  into  their  Case, 
as  we  had  done,  so  us  to  give  as  an  opportunity  to  meet  it;  otherwise  we 
must  go  to  trial  upon  their  whole  Case  without  any  opportunity  to  reply 
to  it  by  any  evidence  whatever ;  and,  as  we  pointed  out,  with  a  very  scanty 
opportunity,  if  it  came  in  in  the  Counter  Case,  even  to  deal  with  it  in 
argument,  because  the  Counter  Case  was  received  so  late  as  the  3rd  of 
February.     The  first  meeting  of  the  Arbitrators  here  was  on  the  23rd  of 
February,  we  had  to  find  our  way  across  the  Atlantic,  and  not  only  to 
prepare  but  to  print  and  even  translate,  which  involved  printing  twice, 
such  arguments  as  we  desired  to  submit.     So  that  not  only  were  we  de- 
prived of  the  possibility  of  taking  any  evidence,  first  because  the  Treaty 
did  not  admit  of  it  after  the  Counter  Case,  and  secondly,  because  the  time 
did  not  permit  it  but  we  had  not  time  to  deal  except  very  hastily  in  the 
written  argument  that  is  now  before  you,  with  the  evidence.     We  pointed 
out  also  that  the  American  Commissioners,  report  was  included,  as  it 
should  have  been,  in  our  Case.     The  separate  Report  made  to  our  Gover- 
nment by  the  American  Commissioners  was  furnished,  but  the  British 
Report  was  withheld.  We  pointed  out  in  this  letter,  I  mean  my  Govern- 
ment pointed  out,  the  gross  injustice  of  having  a  Report  made  up  by  the 
British  Commissioners  after  being  furnished  with  the  Report  of  the  Ame- 
rican Commissioners.     Lord  Rosebery  was  sufficiently  struck   with  the 
force  of  those  considerations  to  state,  or  we  should  not  otherwise  have 
known  it  that  the  British  Report  had  been  prepared  in  point  of  fact  and 
placed  in  the  hands  of  their  Government  before  our  Case  had  been  recei- 
ved it,  so  that  we  were  in  error  in  supposing  what  we  were  justified  in 
supposing    until  we    were  otherwise  informed,  that  the  British  Report 
was  made  up  after  inspection  of  ours.  Then  he  conceded  so  much  as  this, 
that  he  furnished  us  at  that  time  with  a  copy  of  the  British  Commissioners 
Report,  being  willing  to  treat  it  as  we  had  offered,  as  part  of  their  Case, 
because  in  our  communication  we  had  said     "  If  you  will  furnish  your 
<:\i<lence  now,  we  will  accept  it  as  part  of  the  Case;  the  time  is  past,  — 
il  Is  past  due;  but  we  do  not  stand  upon  that.     All  we  want  is  to  see 
the  evidence  upon  which  this  case  is  going  to  be  claimed  to  turn,  and 
to  have  a  chance  to  reply  to  it.     Send  it  to  us  now,  and  we  will  take  it 
;is  part  of  your  case,  and  make  no  further  question.  "     They  sent  us  the 
British  Report  saying  that  they  would  treat  it,  as  we  had  proposed  to  do, 
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as  part  of  the  ('.use;  bul  lie  declined  to  accept  the  views  of  the  United 
Stales  Government  as  to  the  other  questions. 

Then  the  question  arose  what  the  United  States  Government  should 
do,  whether  it  should  go  on  in  the  face  of  the  assertion  of  the  oilier  side 
(hat  it  was  proposed  to  put  in  their  whole  testimony  when  we  could  not 
answer  it,  nor  even  deal  with  it,  (except  the  British  Commissioner's  report 
which  we  had),  or  whether  the  Arbitration  should  terminate  then  and 
Ihere.  The  question  may  be  asked  why  it  was  not  terminaled.  That  is 
not  for  me  to  answer.  If  1  had  been  in  control  of  the  policy  of  the  Govern- 
ment, instead  merely  of  the  conduct  of  this  case,  it  would  have  termi- 
naled. I  never  would  have  consented  to  a  proposition  that  seemed  tome 
intolerable  in  its  injustice  and  humiliating  to  the  Government  that 
submitted  to  it.  In  my  opinion  to  go  on  with  a  controversy  that  profes- 
sedly in  its  theory,  in  its  object,  was  to  dispose  by  friendly  Arbitration 
of  questions  that  had  arisen  between  two  nations,  of  whom  neither  had 
the  right  or  desire  to  suppose  that  the  other  wished  for  any  Ihing,  but 
fair  dealing  and  fair  discussion  was  not  to  be  thought  of.  However,  wiser 
counsels  undoubtedly  than  mine  prevailed  and  the  Government  of  the 
United  States  decided  to  go  on.  They  did  not  accept  nor  acquiesce  in 
nor  agree  to  the  theory  of  the  British  Government-  In  the  last  letter  of 
Mr  Secretary  Foster  will  be  found  stated  with  great  clearness  and  preci- 
sion the  attitude  of  the  Government.  I  state  the  substance  without  taking 
up  your  time  to  read  it.  It  was  that  to  revoke  and  stop  this  Arbitration 
was  in  the  estimation  of  the  Government  calamitous  and  most  undesirable. 
They  thought  that  in  receiving  the  British  Beport  they  had  obtained  most 
of  the  evidence  on  the  other  side,  perhaps  substantially  all  the  evidence. 
And  above  all,  they  remembered  that  they  would  stand  in  the  judgment 
of  the  Arbitrators  at  last  as  to  what  evidence  was  legitimately  before 
them  under  the  provisions  of  this  Treaty,  and  what  was  not;  and  they 
decided  that  they  would  trust  themselves  to  the  Arbitration  and  to  the 
judgment  of  the  Tribunal,  and  reserve  the  objections  which  they  still 
insisted  upon  to  that  mode  of  trying  the  case  until  the  case  came  to  be 
heard. 

Senator  Morgan.  -  Did  the  British  Government  protest  against 
putting  in  the  Beport  at  the  time? 

Mr  Phelps.  -  The  British  Government  said,  as  you  will  perceive 
from  the  correspondence  and  the  letter  of  Lord  Bosebery,  that  they  did  not 
conceive  that  we  were  entitled  to  it,  but  as  we  had  complained  of  the 
manner  in  which  they  had  proceeded,  they  were  willing  to  furnish  it  lo 
us.  They  furnished  it  to  us  very  much  as  we  furnished  to  our  friends  on 
the  other  side  the  Beport  that  was  under  discussion  yesterday,  not  as  a 
matter  of  right,  but  as  a  matter  of  favour. 

Lord  Hannen.  —  A  concession. 

Mr  Phelps.  -  •  Yes,  a  courtesy. 

Senator  Morgan.  —  \Vas  it  furnished  as  constituting  part  of  the 
Case. 
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Mr  Phelps.  -  -  It  was  furnished  to  be  received  as  a  part  of  their 
Case.     That  is  the  way  it  was  received,  but  in  making  it  a  part  of  their 
Case,  they  did  not  admit  that  they  were  obliged  to  do  so,  but  that  in  view 
of  the  considerations  we  had  presented  as  to  its  fairness,  they  consented 
to  do  so.     They  drew  the  line  at  the  Case.     If  they  had  furnished  their 
other  evidence,  there  would  have  been  no  ground  of  complaint.     The  case 
went  on,  and  by-and-by,  in  February,  on  the  3rd  of  February,  we  got  the 
Counter  Case  which  is  before  you,  which  you  will  perceive  contains  a 
great  mass  of  evidence,  such  as  it  is,  of  which  the  Report  of  the  British 
Commissioners  which  we  had  previously  seen  was  but  a  small  part.  A 
great  amount  of  ex  parte  depositions  —  we  do  not  complain  of  their  being 
ex  parte  —  ours  are  ex  parte  --  that  is  the  necessity  of  the  case.     There 
is  no  provision  by  which  cross-examination  of  the  witnesses  could  lake 
place,  and  I  am  not  here  to  complain  of  its  being  ex  parte,  but  the  fact 
that  it  was  necessarily  ex  parte  made  it  far  more   important  that  we 
should  be  furnished  with  it  in  time  to  reply.     If  we  had  had  an  opportu- 
nity to  meet  and  cross-examine  these  witnesses  —  if  the  Treaty  afforded 
that,  we  should  have  been  early  apprised  of  what   the  testimony  was, 
and   the  answer  to  it  might  have  been  furnished  in  the   cross-exami- 
nation, but  the  testimony  is  not  only  ex  parte,  but  came  to  us  on  the  same 
day  that  it  came  to  you.  We  saw  this  testimony  when  you  saw  it,  and 
we  never  saw  it  before.  Then  it  became  necessary  for  the  Counsel  to 
determine  what  course  to  take.  An  obvious  course  was  to  apply  to  the 
Tribunal  in  advance  of  the  hearing  to  strike  out  all  the  evidence  upon 
the  merits  —  all  the  evidence  that  should  have  been  in  the  Case  —  I  mean 
that  not  properly  in  reply  to  our  Case;  but  to  strike  out  that  evidence 
which  is  evidence  in  chief--  evidence  in  support  of  their  original  case, 
not  in  reply  to  ours.     Well,  what  would  have  been  the  consequences  of 
that  motion  if  we  had  made  it?     Why,  if  the  Tribunal  which  had  accepted 
our  construction  of  this  Treaty  and  held  that  the  Articles  required  that 
their  evidence  should  go  into  their  case,   and  that  the  Counter  Case 
should  be  confined  to  evidence  in  reply,  and  had  therefore  stricken  out 
the  whole  body  of  this  evidence,  that  would  have  been,  of  course,  an 
end  of  the  Arbitration;  we  could   not  expect  that  my  learned  friends 
would  go  on  with  this  case  if  all  their  evidence  was  stricken  out.     We 
could  not  ask  them  to  do  it.     If  we  had  succeeded  therefore  in  eliminating 
from  this  case  all  the  evidence  on  the  part  of  Her  Majesty's  Government, 
we  should  hand  brought  the  Arbitration  to  an  end. 

That  would  have  brought  the  Arbitration  to  an  end,  because,  as  I 
have  before  remarked,  there  is  no  power  in  the  Tribunal  to  enable  them 
to  replace  it.  After  striking  this  out,  you  are  not  invested  with  the 
power  of  saying,  "  As  this  evidence  is  now  rejected,  we  will  give  six 
months  for  Her  Majesty's  Government  to  take  further  evidence,  and  we 
will  give  such  a  time  to  the  United  States  Government  to  reply  to  it  "  as  a 
Court  might  have  done.  The  case  would  have  come  to  an  end.  It  would 
have  been  an  indirect  way  of  revoking  the  Arbitration,  if  we  had  pre- 
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vailed  by  the  decision  of  the  Tribunal  upon  such  a  motion.  We  exami- 
ned that  evidence,  and  we  made  up  our  minds  —  it  is  not  my  purpose  now 
at  iill  to  refer  to  the  merits  of  the  case;  we  shall  have  an  opportunity  to 
do  thai;  but  \ve  made  up  our  minds,  unfair,  and  unjust  as  il  \\as,  ami 
much  as  we'should  have  liked  to  reply  to  it,  that  we  could  sustain  our  case 
notwithstanding,  and  we  would  go  on. 

Now  then,  upon  the  top  of  that,  after  our  argument  is  submitted,  and 
when  we  rise  to  address  the  Court,  a  new  batch  of  affidavits  or  deposi- 
tions, or  whatever  they  should  be  called,  and  a  fresh  report  by  these  in- 
dustrious gentlemen  whose  labours  have  pervaded  the  case  from  beginning 
to  end,  and  whose  conjectures  and  inferences  and  hearsa\  and  \\hatcver 
else  they  think  proper  to  put  in,  is  made  evidence  by  the  Treal\  —  is  pro- 
posed to  be  put  in.     Now  what  is  the  consistency  of  the  position  on  the 
other  side.     They  say  that  in  their  view  all  evidence  bearing  upon  Regu- 
lations should  be  reserved  till  after  the  Award  of  the  Tribunal  upon  the 
previous  five  questions;  that  our  evidence  on  the  subject  put  in  in  our 
Case,  to  begin  with,  is  irregular,  should  not  have  been  put  in  at  all,  and 
that  they  were  not  only  justified  but  required  to  withhold  theirs,  and  that 
it  is  we  who  are  irregular  and  not  they,  as  far  as  the  question  of  Regula- 
tions is  concerned.  Well  what  is  this  evidence?  What  does  it  bear  on?  If 
it  bears  only  on  Regulations,  why  is  it  in,  on  their  theory?     The  lime  has 
not  yet  come  for  putting  in  any  of  it,  if  their  construction  is  correct.     Why 
is  their  Commissioner's  Report,  which  is  by  Ihe  Treaty  solely  confined  to 
the  subject  of  Regulations  —  solely  confined,  1  say  to  the  subject  of  Regu- 
lations —  why  is  that  in?     Why,  in  answer,  it  may  be  said,  to  our  com- 
plaint.    Then  why  is  all  the  rest  of  this  evidence  in,  if  the  time  has  not 
yet  come?     On  the  other  hand,  if  it  bears  on  the  merits  of  this  Case,  and 
these  questions  are  inextricable,  it  does  bear  upon  the  merits  of  the  Case, 
and  you  will  find  in  the  printed  arguments  of  my  learned  friends  thai  il 
is  relied  upon  all  the  way  through  on  all  these  questions  —  the  Report  of 
the  Commissioners,  and  all  the  rest  of  it.     If  it  belongs  to  the  merits  of 
the  Case,  as  far,  of  course  I  mean,  as  it  was  not  strictly  and  properly  in 
reply  to  our  legal  evidence,  it  belonged  in  the  Case  where  we  could  meet 
it.     If  it  belongs  solely  to  Regulations,  and  their  theory  is  correct,  then 
it  has  no  business  in  the  Case  as  yet.  Ry  this  inconsistent  construction, 
jj^I  may  say,  without  imputing  any  motive  to  anybody,  or  any  intention 
from  th^ronS  ~  ~  by  this  construction  which  in  its  result  is  so  unfair,  they 
conceive  th'ie  ^ase  for  a^  purposes  through  their  Counter  Case,  the  whole 
manner  in  wif  ev'dence,  w"ile  contending  that  it  should  not  come  in  at 
us.     They  furni!Dsequent  hearing  on  the  question  of  Regulations.  Thus  by 
the  other  side  the^le  evidence  relates  only  lo  Regulationes,  they  get  the 
matter  of  right,  bin  otner  questions  inthout  giving  us  a  chance  lo  reply  to 
Lord  Hannen.  — vil1  see  the  imPortance  of  this.     They  will  see  win 

Mr  Phelps.  Yes  at  a  length  'hat  I  fear  has  been  wearisome,  in  dis- 

Senator  Morgan.  — n  of  the  Treaty  on  this  all-important  point.     The 
Case.  ''•  P°'nt  °ut  in  their  correspondence  thai  if  they 
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had  dreamed  of  such  a  construction,  they  would  not  have  entered  into 
this  Treaty.  They  need  not  have  pointed  it  out.  Is  there  a  man  on  eartli 
who  is  compos  mentis,  who  is  legally  allowed  to  act  for  himself,  that  would 
enter  into  a  contract  to  try  an  important  cause  before  any  Tribunal  upon 
the  terms  that  his  adversary  should  hear  and  have  possession  of  his  evi- 
dence, and  have  an  ample  opportunity  of  replying  to  it,  and  that  he 
should  have  no  opportunity  to  meet  the  evidence  that  was  brought  against 
him?  Is  there  a  Court  that  had  any  discretion  on  the  subject  that  would 
permit  such  a  thing  to  take  place?  Is  it  conceivable  that  the  United  States 
Government  were  so  anxious  to  afford  the  world  the  example  of  an  inter- 
national Arbitration,  which  is  supposed  to  be  a  matter  of  very  general 
congratulation  I  see  by  many  —  is  it  to  be  supposed  that  thay,  understand- 
ing it  entered  into  an  agreement  to  try  this  case  upon  those  terms? 
Mr  Blaine,  who  had  ceased  to  be  Secretary  of  State,  and  is  now  passed 
;i\vay,  but  under  whose  administration  this  Treaty  had  been  negotiated 
-  one  of  the  last  acts  —  the  last  act,  I  am  reminded,  of  his  life  that  had 
reference  to  any  official  business,  was  to  subscribe  his  name  to  the  declara- 
tion that  he  never  dreamt  of  such  a  construction,  and  that  it  never  was 
suggested  from  the  other  side  in  the  whole  course  of  the  proceedings.  It 
\\iis  an  unnecessary  declaration,  because  to  suppose  the  contrary  would 
be  to  stultify  the  Secretary  of  State. 

The  President.  —  Is  this  opinion  of  Mr  Blaine  laid  down  in  any  official 
document  which  you  mention. 

Mr.  Phelps.  -  -  He  had  ceased  to  be  Secretary  of  State,  so  that  it 
would  not  be  proper  to  describe  it  as  an  official  document.  It  was  fur- 
nished to  I  he  Secretary  of  State  and  transmitted  to  the  British  Government 
and  is  printed  in  this  correspondence  to  which  I  have  just  referred  the 
Tribunal,  and  will  be  found  in  page  150. 

The  President.  -  -  Will  you  be  kind  enough  to  read  it  if  it  is  not  too 
long '.' 

Mr  Phelps.  —  It  is  from  Mr  Blaine  to  Mr  Foster,  November  the 
Hlh  1892.  Mr  Foster  was  then  Secretary  of  State  :  "  After  an  arbitration 
had  been  resolved  upon  between  the  American  and  British  Governments, 
a  special  correspondence  between  the  Departement  of  State  and  Lord 
Salisbury  ensued,  extending  from  early  in  July  to  the  middle]  of  No- 
vember, 1891.  The  various  subjects  which  were  to  be  discussed,  and  the 
points  which  were  to  be  decided,  by  the  Arbitrators  in  the  affair  of  the 
Behring  sea  were  agreed  upon  in  this  correspondence.  A  month  later  Sir 
.Inlian  Pauncefote,  the  British  Minister,  and  myself  arranged  the  corres- 
pondence and  reduced  the  propositions  to  a  memorandum  which  was 
signed  In  us  on  the  18th  December."  (That  sustains  the  remark  in  respect 
of  the  history  of  this  Treaty  that  I  made  yesterday.)  "  Subsequently,  the 
questions  which  had  arisen  between  the  two  Governments  concerning  the 
jurisdictional  rights  of  the  United  States  in  the  waters  of  the  Behring  sea 
were  expressed  in  the  form  of  a  Treaty  concluded  at  Washington  on  the 
29th  February,  1892.  This  Treah  \sas  advised  by  the  Senate  on  the 


29th  March,  1802.  ratified  by  the  President  on  the  22nd  April,  ratifications 
exchanged  on  the  7lh  Ma\,  and  proclaimed  on  the  9th  May,  1892.  In  all 
these  steps,  including  the  correspondence  with  Lord  Salisbury,  the  me- 
morandum concluded  between  Sir  Julian  and  myself,  and  Treaty  that  was 
ultimately  proclaimed  on  the  9th  May,  1892,  and  which  was  negotiated  In 
Sir  Julian  and  myself,  not  one  word  was  said  or  intimated  respecting  the 
question  now  raised  by  the  British  Government  as  to  a  secondary  submis- 
sion of  evidence  after  the  first  five  points  set  forth  in  Article  VI  had  been 
decided  by  the  Arbitrators.  It  was  never  intimated  that  any  other  mode 
of  proceeding  should  be  had  than  that  which  is  expressed  in  Articles  111, 
IV  and  V  of  the  Treaty.  "  Articles  III,  IV  and  V  of  the  Treaty  are  those 
which  provided  for  the  Case,  the  Counter  Case,  and  the  Argument."  That 
is  Mr  Elaine's  statement.  I  will  read,  as  the  book  is  before  me,  the  con- 
cluding passages  of  Mr  Secretary  Foster's  last  letter  to  Lord  Rosebery  in 
terminating  this  correspondence,  and  enclosing  to  him  this  paper  signed 
by  Mr  Elaine.  He  had  argued  this  Case  very  fully  and  very  clearly,  as  it 
seems  to  me,  through  this  correspondence;  and  be  concludes  :  "  Having 
thus  expressed  the  views  entertained  by  the  Government  of  the  United 
States  upon  the  argument  of  Lord  Rosebery  in  support  of  his  interpreta- 
tion of  the  Treaty,  it  remains  for  me  to  add  that  I  am  instructed  by  the 
President  to  say  that  he  appreciates  the  spirit  of  equity  and  liberality  in 
which  Lord  Rosebery,  while  insisting  upon  his  own  interpretation,  practi- 
cally to  some  extent  at  least,  and  I  hope  fully,  yields  to  the  Government 
of  the  United  States  the  benefit  of  its  interpretation  by  furnishing  to  the 
latter  the  separate  Report  of  Her  Majesty's  Commissioners,  with  the  per- 
mission that  the  same  be  treated  as  part  of  the  original  Case  on  the  part 
of  Great  Britain.  If,  as  I  believe  and  assume,  this  Report  contains  substan- 
tially all  the  matter  which  Her  Majesty's  Government  will  rely  upon  to 
support  its  contentions  in  respect  to  the  nature  and  habits  of  fur-seals, 
and  the  modes  of  capturing  them,  I  entertain  a  confident  hope  thai  all 
further  difficulty  upon  the  questions  discussed  in  this  note  may  be 
avoided.  "  And  I  should  say  that  the  note,  which  is  several  pages  of 
print,  contains  a  very  full  presentation  of  the  views  I  have  already  pre- 
sented to  you.  "  I  deem  it  necessary,  however,  to  say  that  the  Go- 
vernment of  the  United  States  will,  should  occasion  arise,  firmly  insist 
upon  its  interpretation  of  the  Treaty,  and  that  it  reserves  the  right  to 
protest  against  and  oppose  the  submission  to,  and  reception  by  the  Arbi- 
trators of  any  matter  which  may  be  inserted  in  the  British  Counter  Case 
which  may  not  be  justified  as  relevant  by  way  of  reply  to  the  Case  of  the 
United  States.  ' 

The  President.  -  -  That  is  previous  to  the  Counter  Case  having  been 


given  over. 


Mr  Phelps.  —  Yes. 
Mr  Foster.  -  -  Three  months  before. 

Mr  Phelps.  —  Three  months  before,  almost  exactly  and  as  I  remarked 
a  little  while  ago,  the  Government  were  undoubtedly,  though  it  is  not  for 
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me  to  say  what  considerations  actuated  them ;  the  Government  were  un- 
doubtedly actuated  in  a  large  degree  by  the  opinion  or  view  assumed  by 
Mr  Foster,  that  in  getting  the  British  Commissionner's  Case  we  had  sub- 
stantially the  whole  of  it,  and  that  the  question  as  to  the  submission  of 
the  evidence  in  chief  in  the  Counter  Case  might  probably  become  an 
unimportant  question  —  practically  one  which  (however  entitled  to  in- 
sist upon),  we  might  not  find  it  necessary  to  raise.  Then  three  months 
after  comes  this  Counter  Case,  which  is  before  you,  and  after  that  comes 
this  new  body  of  evidence,  and  then  we  find  ourselves,  as  might  have  been 
anticipated,  in  the  dilemma  I  have  stated.  Now  ought  you  to  reject  all 
his,  and  we  believe  we  could  make  it  very  clear  that  it  ought  to  be  rejected 
—  we  might  have  asked  you,  in  effect,  to  terminate  the  Arbitration  at  this 
late  stage  after  we  had  met  here  for  the  purpose  of  determining  these 
questions.  But  we  did  not  take  this  responsibility,  and  therefore  we 
must  undertake  to  go  on  and  deal  with  this  evidence  in  the  best  way  we 
can.  These  are  the  grounds,  Sir,  upon  which  we  protest  emphatically 
against  the  reception  of  this  or  any  other  evidence  bearing  upon  the 
questions  in  this  case  that  are  to  be  determined  by  the  Tribunal,  at  this 
time  or  any  subsequent  time.  It  will  be  for  the  Tribunal  to  justify,  if  it 
is  to  be  justified,  the  anticipation  of  the  United  States,  that  they  might 
trust  themselves  without  terminating  this  Treaty,  as  we  should  have  been 
completely  warranted  in  doing,  in  the  hands  and  the  judgment  of  a  Tri- 
bunal selected  not  to  represent  one  country  or  another,  but  to  do  justice 
in  this  august  accounting  of  nations. 

There  is  another  objection  to  this  Beport  to  which  I  must  briefly  call 
attention.  I  have  discussed  it  thus  far  as  being  a  piece  of  evidence,  just 
as  I  would  have  discussed  it,  had  it  been  the  deposition  of  a  witness,  and 
indeed,  as  I  have  said,  a  great  deal  of  it  is  made  up  of  the  depositions  of 
witnesses. 

Sir  Charles  Russell.  -  -  That  is  not  so. 

Mr  Phelps.  —  But  there  is  a  special  objection,  in  our  apprehension,  to 
the  reception  of  this  document,  even  if  other  evidence  were  now  admis- 
sible. If  it  were  held  that  the  case  is  still  open  to  the  parties  for  the 
submission  of  proof  now,  it  would  be  open  till  the  award  is  made;  if  evi- 
dence may  be  put  in  and  if  it  is  open  after  the  argument;  even  if  it  were 
held  that  evidence  is  now  admissible,  this  document  is  not  admissible. 
This  Beporl,  with  the  extraordinary  weight  and  quality  which  is  conferred 
upon  it  by  this  Treaty,  is  not  entilled  to  be  made  evidence  and  a  very 
cursory  reference  to  the  duties  of  this  Commission,  will  show  that. 

You  will  excuse  me  perhaps  for  reading  again  what  has  been  read  se- 
veral times,  namely  Article  IX,  because  it  has  not  been  read  with  a  view  to 
this  point.  "  The  High  Contracting  Parties  having  agreed  to  appoint 
two  Commissioners  on  the  part  of  each  Government  to  make  the  joint 
investigation  and  Beport  contemplated  in  the  preceding  Article  VII,  and 
to  include  the  terms  of  the  said  Agreement  in  the  present  Convention,  to 
the  end  that  the  joint  and  several  Beports  and  recommendations  of  said 
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Commissioners  may  be  in  due  form  submitted  to  Hie  Arbitrators,  should 
the  contingency  therefor  arise,  the  said  Agreement  is  accordingly  herein 
included  as  follows;  Each  Government  shull  appoint  two  Commissioners 
to  investigate,  "  —  how?    "  Conjoint///  \\ilh  th<>  Commissioners  of  the 
other  Government,  all  the  facts  having  relation  to  seal-life  in  Rehring'sSea, 
and  the  measures  necessary  for  its  proper  protection  and  preservation. 
The  four  Commissioners  shall,  so  far  as  they  may  be  able  to  agree,  make 
a  joint  Report  to  each  of  the  two  Governments,  and  they  shall  also  report, 
either  jointly  or  severally  ",  —  even  in  the  event  of  disagreeing  they  are 
still  authorised  to  report  jointly,  though  not  required  to  do  so,  -  -  "  to 
each  Government  on  any  points  upon  which   they   may  be  unable  to 
agree.     These  Reports  shall  not  be  made  public  ",  and  so  forth.     The 
investigation  was  to  be  a  joint  investigation.     It  was  not  the  absurd  pro- 
vision of  the  Governments  creating  by  Treaty  what  each  might  have  created 
for  itself  without  Treaty,  —  an  e\  parte  mission  to  Alaska  to  prepare  its 
Case.     It  was  not  a  provision  that  each  Government  should  send  two 
Attorneys  up  to  Alaska  to  gather  evidence  on  its  side,  leaving  the  other 
side  to  take  care  of  itself  in  the  same  way  or  in  any  other  way  it  thought 
proper.     That   needed   no   Treaty.   It  was   to  appoint   Commissioners, 
whose  position  corresponded  to  your  own,  to  investigate  jointly  for  the 
benefit  of  both  Governments,  the  main  facts  underlying  the  questions 
in  dispute;  to  report  jointly  if  they  agreed,  and  jointly  if  they  chose, 
if  they    were  unable  to   agree,  or  severally;  and  then  it  was  provided 
most  properly  that  the  conclusions  and  recommandations  and  disco- 
veries of  such  a  joint  Tribunal,  I  may  almost  call  them,  —  a  Commis- 
sion joint  in   its  character  in  which   both   Governments   were  repre- 
sented -  -  that  those  should  be  laid  before  the  subsequent  Tribunal,  if 
it  became  necessary  to  have  a  subsequent  Tribunal.     It  is  most  proper 
that  they  should  be  laid  before  you,  but  the  force  they  are  likely  to  have 
will  very  likely  depend  upon  the  judgment  of  the  Arbitrators  as   to 
how  far  they  are  or  are  not  a  compliance  with  the  letter  and  the  spi- 
rit of  this  Treaty. 

Now,  the  functions  of  those  Commissioners  were  exhausted  when 
these  Reports  were  made  as  far  as  the  other  Government  was  concerned. 
They  became  functi  officio  when  they  made  their  reports  and  submitted 
them.  There  is  no  provision  in  this  Treaty  and  no  contemplation  that 
half  the  body  after  that,  without  the  knowledge  or  concurrence  of  the 
other  half,  should  either  make  another  expedition  up  to  Alaska  or  should 
sit  down  in  London  and  make  an  investigation,  and  make  a  large  body  of 
evidence  and  a  new  Report  on  those  questions,  and  which  at  a  late 
stage  of  the  Case  they  should  come  in  and  lay  it  before  you  as  evidence. 
The  whole  spirit  of  the  Treaty,  every  word  of  it,  rebuts  and  repudiates 
any  such  idea  as  that.  What  I  hey  chose  to  do  for  their  own  Government 
after  that  is  no  affair  of  ours.  They  may  make  as  many  Reports  and 
investigations  for  their  own  Government,  if  their  Government  choose  to 
employ  them  to  do  so,  as  they  like. 
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Mr  Justice  Harlan.  —  Do  you  know  when  the  investigation  was  made 
upon  which  this  supplemental  Report  was  based? 

Mr  Phelps.  —  No  better  than  Your  Honor  knows.  I  know  nothing  at 
all  about  it.  We  never  heard  of  this  supplemental  Report  till  the  same 
time  that  you  did. 

Sir  Charles  Russell.  -  -  I  beg  your  pardon ;  you  had  notice  in  the 
Counter  Case  that  we  should  present  it,  but  only  on  the  question  of 
Regulations. 

Mr  Phelps.  --  I  never  read  it.  It  is  undoubtedly  there  if  my  learned 
friend  says  so;  but  it  never  attracted  my  attention. 

Mr  Justice  Harlan.  --  What  you  mean  is,  that  the  document  was  not 
seen  by  you? 

Mr  Phelps.  —  No ;  and  I  do  not  doubt  my  learned  friend's  statement 
that  it  is  in  the  Counter  Case.  It  had  notattracted  my  attention  individually ; 
but  perhaps  my  Associates  saw  it. 

Senator  Morgan.  —  It  must  have  been  in  existence  when  the  Counter 
Case  was  delivered,  if  an  allusion  is  made  to  it  in  the  Counter  Case. 

Lord  Hannen.  —  It  is  only  resering  a  right  to  present  it  in  future. 

Senator  Morgan.  —  I  spoke  of  the  existence  of  the  Report.  It  must 
have  been  in  existence  at  the  time  that  the  Counter  Case  was  delivered. 

Sir  Charles  Russell.  --When  the  time  comes,  I  will  explain  it  exactly. 

Mr  Phelps.  —  There  is  a  great  deal  more  to  be  said  about  these 
Reports;  but  not  now.  That  will  arise  on  the  merits  of  the  Case,  and 
I  do  not  intrude  them  upon  this  question  which  is  only  as  to  the  admis- 
sibility  of  the  document  offered. 

Now,  I  say  that  the  Treaty  does  not  warrant  it.  I  should  have  said 
that,  in  pursuance  of  this  provision,  the  United  States  threw  those  Islands 
open  to  this  Commission,  furnished  vessels,  and  extended  every  possible 
facility.  They  went  there  together,  —  the  four  Commissioners,  as  they 
should  have  done.  They  went  at  the  same  time;  but  they  declined  the 
offer  of  the  United  States  to  furnish  the  same  vessel,  Mr  Foster  reminds 
me;  so  that  they  went  on  their  expedition,  and  our  Commissioners  went 
separately,  but  the  Islands  were  thrown  open  to  them  wether  by  them- 
selves or  with  us.  Then  comes  a  Report  which  will  engage  your  attention 
at  the  proper  time;  and  now  comes  this  proposition,  that  after  this  is 
all,  over,  and  without  any  new  investigation,  for  it  will  not  be  pretended 
that  they  have  been  up  there  again,  I  think,  —  at  a  late  stage  in  the  case 
they  can  sit  down  and  make  a  new  document  which  shall  become  evi- 
dence? It  would  not  be  evidence,  a  large  part  of  it,  if  it  come  in  at  any 
time,  if  it  is  not  invested  with  that  character  by  the  Treaty,  and,  unless  it 
comes  in  according  to  the  terms  of  the  Treaty,  it  does  not  acquire  that 
character.  I  insist,  therefore,  in  respect  to  this  document  that,  aside  from 
the  general  objection  to  the  admission  of  any  evidence  at  all  at  this  stage, 
this  is  especially  obnoxious,  because  it  is  an  attempt  to  exercise  functions 
by  these  Commissioners  that  had  been  exhausted  under  the  terms  of  the 
Treaty  by  their  previous  Report.  Lord  Rosebery  was  struck,  as  I  have 
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said,  when  Mr  Foster  pointed  out  to  him  that  these  Reports  were  to  be 
the  result  of  a  joint  investigation  and  perhaps  a  joint  Report.  —  "  \Vehave 
given  you  ours;  yours  is  to  be  made  up  in  reply  to  ours. "  —  "  Oh  !  no, " 
said  Lord  Rosebery,  that  is  not  so  our  Report  was  completed,  and  in 
the  hands  of  Her  Majesty's  Government  on  such  a  day  "  —  some  date  in 
June,  1  think,  —  '•  so  that  you  are  in  error  in  supposing  that  the  British 
Commissioners  have  availed  themselves  of  the  chance  of  examining  your 
Report  before  they  made  theirs.  '  And  he  furnishes  the  Report.  How 
is  it  now?  Is  not  this  so  made  up?  Are  these  men  parties  to  this 
cause?  Have  they  a  perpetual  right  to  be  heard,  and,  when  their  conclu- 
sions are  refuted  by  evidence,  to  come  in  and  swear  over  again  or  report 
over  again,  which  is  the  same  thing  in  its  effect,  and  to  gather  more  tes 
timony  and  more  hearsay  and  conjecture  and  suspicion ,  until  the  thousand 
tongues  of  rumour  are  exhausted  and  still  make  it  evidence? 

There  is  only  one  other  point  which,  I  had  forgotten,  and  it  is  the  last 
remark,  I  have  to  trouble  you  with.  One  other  ground  for  the  admission  of 
this  evidence  was  stated  by  the  Agent  of  Her  Majesty's  Government  in  the 
communication  to  the  Agent  of  the  United  States  Government,  which 
accompanied,  I  believe,  the  notice  of  this  Report.  It  was  some  commu- 
nication, what  ever  the  date  of  it  was,  which  states  several  grounds, 
and  one  was  that  he  thought  the  Tribunal  would  be  glad  of  any,  "  trust- 
worthy information  "  that  would  aid  them  to  determine  the  questions 
before  them.  Is  ex  parts  testimony  which  has  been  concealed  from  the 
other  side  and  no  possibility  of  reply  allowed!  "  Trustworthy  "  in  the 
estimation  of  a  Court  of  Justice?  —  Is  that  trustworthy  information? 
Through  what  back  door  of  the  Tribunal  is  it  expected  that  such  evidence 
would  make  its  appearance  in  Court  if  it  made  its  appearance  at  all? 
Trustworthy?  If  the  Treaty  does  not  admit  it  you  must  still  accept  it, 
because  it  is  so  '"  trustworthy  "!  I  cannot  add  anything  to  the  force  of 
that  adjective,  and  I  will  not  try.  How  far  \ve  are  entitled  to  comment 
upon  the  evidence  in  the  Counter  Case  that  has  thus  come  in  against  our 
protest,  and  as  we  say  utterly  out  of  order,  will  come  up  hereafter.  We 
are  now  engaged  only  in  protesting  that  this  addition  should  not  be 
made  to  it. 

Sir  Charles  Russell.  -  -  Does  any  body  add  anything? 

Mr  Carter.  —  I  designed  to  close  the  discussion,  bull  desire  brevity 
and  I  shall  not  offer  anything  further  at  this  point. 

The  President.  -  -  I  call  your  attention  to  the  fact  that  we  have  only 
half  an  hour  before  the  interruption  of  our  meeting. 

Sir  Charles  Russell.  —  I  cannot  conclude  in  that  time. 

The  President.  -  -  I  dare  say  not.  I  mention  the  fact  beforehand  in 
order  that  you  may  dispose  your  argument  in  consequence. 

Sir  Charles  Russell.  —  If  you  please,  Sir. 

When,  Sir,  we  received  the  Notice  of  motion  which  the  representatives 
of  the  United  States  thought  proper  to  send  intimating  their  intention  to 
make  the  application  which  has  been  put  forward  by  my  learned  friend 


we  anticipated  a  discussion  which  would  have  been  of  a  legal  character.  In 
other  words,  we  anticipated  a  discussion  upon  what  was  the  true  interpre- 
tation of  the  Treaty  under  which  and  under  which  alone  this  Tribunal 
derives  its  authority,  and  we  certainly  did  not  anticipate  that  this  would 
have  been  made  the  occasion  of  importing  into  the  discussion  the  heat, 
the  extraordinary  heat,  that  my  learned  friend  has  manifested,  and  still 
less  did  we  anticipate  that  it  would  have  been  made  the  occasion  for 
flinging  very  broad,  very  wild,  and,  as  I  shall  hope  to  demonstrate, 
utterly  unfounded  suggestions  of  attempted  injustice  on  the  part  of  Her 
Majesty's  Government. 

Mr  Phelps.  —  I  did  not  mean  to  say  that,  Sir  Charles.  I  meant  to  say 
that  the  result  was  injustice. 

Sir  Charles  Russell.  -  -  Well  I  am  glad  to  have  given  the  opportu- 
nity, at  all  events,  for  a  disclaimer  of  something  which  certainly  was  con- 
veyed, in  our  apprehension,  by  some  things  that  my  learned  friend  has 
said.  My  learned  friend  has  made  these  high  sounding  appeals  to  justice 
and  has  told  us  that  there  can  be  no  justice  of  judgment  unless  there  si 
justice  of  procedure,  what  is  that  --  (my  learned  friend  will  not  suppose 
I  mean  to  be  offensive  in  saying  it)  -  -  but  a  neatly  dressed  platitude? 
This  Tribunal  is,  I  admit,  —  nay,  it  is  part  of  our  Case,  —  governed  — 
governed  absolutely  —  by  this  Treaty,  I  begin  by  making  the  admission, 
that  if,  according  to  the  true  construction  of  that  Treaty,  we  are  not 
entiled  to  use  and  to  refer  to  what  has  been  called  the  Supplemen- 
tary Report,  we  will  bow  to  the  judgment  of  this  Tribunal  as  a  matter  of 
course.  But  I  hope  to  make  it  apparent,  not  I  will  say  to  a  majority  only 
of  this  Tribunal,  but  I  hope  to  make  it  apparent  to  each  individual  mem- 
ber of  this  Tribunal  that  we  are  perfectly  within  our  rights  according 
to  this  Treaty  in  the  course  that  we  have  pursued  and  in  claiming  admis- 
sibility  for  the  document  in  question.  Now  I  shall  best  express  the  con- 
densed sense  of  the  argument  which  I  have  to  address  to  you  by  reading, 
as  I  know  it  is  the  desire  of  the  Tribunal  that  I  should  read,  our  short 
answer  to  the  contention  on  the  other  side,  which  has  been  reduced 
into  writing,  and  which,  as  1  think  the  President  desired  in  the  previous 
Case,  should  be  handed  in  to  those  who  have  charge  of  the  record  of  our 
proceedings.  We  submit  "  that  the  supplementary  report  of  the  British 
Commissioners  dated  the  31st  January  1893  presented  solely  with  refe- 
rence to  the  question  of  Regulations  and  under  the  provisions  of  the  Treaty 
of  Arbitration  of  the  29th  of  February  1892  is  properly  presented  to  the 
Tribunal  and  should  be  considered  by  them  in  the  event  of  their  being 
called  upon  to  determine  pursuant  to  Article  VII  what  if  any  concurrent 
Regulations  are  necessary.  '  Now,  Sir,  you  will  observe  that  puts  in  the 
fore  ground  a  point  obscured  in  the  argument  of  my  learned  friend  it  puts 
in  the  fore  ground  the  fact  that  tin's  Supplementary  Report  is  not  conver- 
sant with,  does  not  pretend  to  deal  with,  is  not  intended  to  be  used  in 
relation  to  any  of  the  questions  of  right  raised  in  this  Arbitration,  and  this 
brings  me  to  the  very  heart  of  this  contenlion.  This  brings  me  to,  in  fact. 
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the  point  which  alone  can  supply  any  justification  for  the  grave  importance 
vshich  my  friends  have  sought  to  attach  to  this  discussion.  What  is  that 
point.  What  is  the  heart  of  this  mystery.  It  is  this.  That  my  learned 
friends  desire  that  this  Tribunal  should  deal  with  all  the  questions  em- 
braced within  the  purview  of  this  Treaty  as  if  they  were  but  one  ques- 
tion, that  this  Tribunal  shall  be  able  to  mix  up  and  to  consider  in  the 
same  range  of  thought  and  argument  two  classes  of  questions  which  are 
distinct  in  themselves  and  are  made  distinct  beyond  any  question  in  the 
Treaty.  And  therefore  the  first  point  to  which  I  desire  to  address  my- 
self is  to  make  it  apparent,  because  it  is  the  foundation  upon  which  my 
whole  argument  rests  that  not  only  are  there  two  sets  of  questions,  or 
two  divisions  of  questions,  I  should  prefer  to  say,  differing  in  their  na- 
ture and  as  to  which  different  considerations  as  to  evidence  apply,  but 
that  this  division  marks  out  a  further  division  of  the  functions  of  this 
Tribunal  itself  in  the  consideration  of  those  two  divisions. 

Now  you  have  before  you,  Sir,  copies  of  the  articles  of  the  Treaty, 
and  I  will  not  trouble  you  by  more  than  a  passing  notice  of  articles  III, 
IV,  and  V,  which  deal  with  the  presentation  of  the  Case,  on  each  side  and 
which  in  Article  V  contemplates,  not  as  a  matter  of  grace  or  favor,  as  my 
learned  friend  seemed  atone  moment  to  suggest,  but  as  a  matter  of  right, 
oral  argument  before  these  Arbitrators  upon  the  questions  involved;  and 
then  machinery  havingbeen  provided  in  those  Articles  III,  IV,  and  V,  for 
the  presentation  of  the  Case  on  each  side,  by  Case  Counter  Case  and  Argu- 
ment, Article  VI  proceeds  to  set  out  five  points  which  may  be  shortly  des- 
cribed by  me  —  I  think  correctly  described,  —  as  claims  of  right  upon  the 
part  of  the  United  States  in  relation  to  the  subject  matter  in  controversy; 
and  not  of  right  merely,  but  of  exclusive  right.  The  first  question  is  the 
exclusive  jurisdiction  claimed  in  the  Behring  sea,  and  the  exclusive  rights 
in  the  seal  fisheries  which  it  is  alleged  were  asserted  and  exercised  by 
Russia.  That  point  being  made  on  the  part  of  the  United  States,  in 
order  to  support  what  is  put  forward  more  or  less  seriously  -  -  very  se- 
riously indeed  in  the  diplomatic  correspondence  which  led  to  the  Treaty, 
but  which,  if  I  may  judge  from  the  arguments  presented,  and  the  Coun- 
ter Case  of  the  United  States,  is  now  going  to  take  what  my  learned  friend 
euphemistically  called  a  subordinate  place  in  the  argument  —  the  second 
question  is  "  How  far  were  these  claims  of  jurisdiction  as  to  the  seal  fishe- 
ries "  —  "  of  jurisdiction  ",that  is  to  say  these  exclusive  claims,  "  as  to 
seal  fisheries  recognized  and  conceded  by  Great  Britain  ".  Need  I  do 
more  than  point  out  in  passing  to  the  Jurists  whom  I  am  addressing  that 
upon  that  allegation  was  intended  to  be  asserted  a  claim  by  the  United 
States  based  upon  long  user,  acquiescence,  and  recognition  of  certain 
supposed  rights,  so  that  Great  Britain  was  to  be  excluded  from  the  con- 
sideration of  those  laws  which  regulate  territorial  jurisdiction  and  cognate 
rights,  and  was  in  the  language  of  lawyers  to  be  estopped,  to  be  pre- 
vented from  saying  that  these  rights  so  recognized  had  no  legal  founda- 
tion or  support  in  International  Law  at  all. 
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The  third  question  is  subsidiary  to  these  :  "  Was  the  body  of  water  now 
known  as  the  Behring's  sea  included  in  the  phrase  "  Pacific  Ocean",  as 
used  in  the  Treaty  of  1825  between  Great  Britain  and  Russia,  and  what 
rights,  if  any,  in  the  Behring's  sea  were  held,  and  exclusively  exercised 
by  Russia,  after  said  Treaty  ".  Again  a  question  of  right.  Allegation  on 
the  part  of  Great  Britain  that,  whatever  may  have  been  the  antecedent 
state  of  things,  that  passed  away  and  was  removed  by  the  Treaty  of  1825, 
because  the  Treaty  of  1825,  according  to  the  contention  of  Great  Britain, 
gave  in  express  terms  rights  of  fishing  amongst  other  rights  —  1  should  have 
said  it  recognized  --  not  gave,  but  recognized  rights  of  fishing,  amongst 
other  rights  in  the  Pacific  Ocean,  which  was  acomprehensivephrase,  intended 
to  include  the  Behring  sea.  No,  said  the  United  States,  the  Bearing  sea 
was  left,  and  left  designedly,  out  of  the  Treaty,  and  whatever  rights  Russia 
claimed  and  exercised  to  Behring  sea  were  left  untouched  by  that  Treaty. 
But  now,  according  to  my  learned  friend,  this  has  become  a  subordinate 
question.  He  has  referred  to  that  distinguished  man  now  passed  away,  a 
man  whose  ability  both  Hemispheres  have  recognized  and  acknowledged, 
some  of  whose  able  communications  and  arguments  upon  this  matter  I 
shall  have  to  consider  at  a  later  stage  of  this  discussion.  But  what  did  de 
say  upon  this  question?  Writing  on  the  17th  December  1890.  I  am 
referring  to  page  263  of  the  Appendix  to  the  Case  of  the  United  States, 
Volume  I  -  -  he  wrote  in  this  language  :  —  "  Legal  and  diplomatic 
questions,  apparently  complicated,  are  often  found,  after  prolonged  dis- 
cussion, to  depend  on  the  settlement  of  a  single  point.  Such,  in  the 
judgment  of  the  President,  is  the  position  in  which  the  United  States  and 
Great  Britain  find  themselves  in  the  pending  controversy,  touching  the 
true  construction  of  the  Russo-American  and  Anglo-Russian  Treaties  of 
1824  and  1825;  "  and  then,  after  dewelling  upon  that  for  a  moment  he 
goes  on,  "  If  Great  Britain  can  maintain  her  position  that  the  Behring 
sea  at  the  time  of  the  Treaties  with  Russia  of  1824  and  1825  was  included 
in  the  Pacific  Ocean  the  Government  of  the  United  States  has  no  well 
grounded  complaint  against  her;  "  and  yet  we  are  now  told  by  my  lear- 
ned friend  that  the  importance  of  this  question  is  receding  into  the  back- 
ground and  is,  after  all,  only  a  subordinate  question.  Why  it  suits  the 
exigencies  of  the  discussion  of  my  learned  friend  to  assume  that  position 
will  become  apparent  when  it  is  more  germane  to  the  matter  in  hand  to 
enlarge,  as  I  must  at  a  later  stage  enlarge,  upon  this  branch  of  the  argu- 
ment and  of  the  controversy.  What  is  the  next  question?  Did  not  all 
the  rights  of  Russia  as  to  jurisdiction  and  so  on,  pass  by  the  cession  of 
1867  when,  as  you  know,  the  United  States  of  America  acquired  by  ces- 
sion of  that  year  1867,  the  district  of  Alaska  and  the  rights  properly  in- 
cident to  the  territorial  cession  of  that  country  —  again  supporting  their 
derivative  title?  Finally.  Has  the  United  States  any  right,  and,  if  so,  what 
right  of  protection  or  property  in  the  fur  seals  frequenting  the  Islands  of 
the  United  States  in  Behring  sea  when  such  seals  are  found  outside  the 
ordinary  three  mile  limit?  " 
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Now  I  have  read  these  questions,  1  would  suhmit,  —  and  I  appeal  to  the 
judgmenlof  any  single  Arbitrator  who  hears  me  —  and  I  do  not  understand 
my  learned  friend  even  to  suggest  the  contrary —  that  every  one  of  those 
questions  depends  upon  right.  As  I  say,  1  do  not  understand  that  to  be 
disputed.  But  what  follows  from  that?  Why  not  only  that  there  is  a  dis- 
tinction as  to  the  character  of  the  questions,  but  that  this  distinction 
involves  --  necessarily  involves  —  a  distinction  in  the  functions  which 
this  Tribunal  have  to  exercise  in  relation  to  those  questions,  if  there  be 
found  also  in  the  Treaty  questions  which  do  not  depend  upon  right. 
What  is  that  distinction?  Well,  it  is  clear.  You  are  a  distinguished  body 
of  Jurists.  Yon  are  chosen  because  you  are  so.  You  are  here  not  to  make 
the  law,  not  to  declare  what  the  law  ought  to  be,  but  you  are  to  adjudicate 
upon  questions  of  right  as  the  law  is.  In  other  words,  in  this  respect, 
your  functions  are  distinctly,  absolutely,  solely,  the  functions  of  Judges 
and  of  Jurists. 

But  I  pass  from  those  questions,  and  1  have  to  show  if  1  can  that  the 
Treaty  contemplates  by  this  Tribunal  the  settlement  of  other  questions 
which  are  not  dependent  upon  right,  which  are  not  dependent  upon  the 
assertion  of  exclusive  right;  but  you  are  asked  (the  questions  of  right  being 
decided),  to  apply  your  minds  as  an  impartial  Tribunal,  and  representing 
not  one  side  but  both,  recognizing  the  fact  that  there  are  other  rights 
than  the  rights  of  the  United  States  and  other  rights  than  the  righls  of 
Great  Britain,  to  determine  what  regulations  are  necessary  for  the  proper 
protection  and  preservation  of  the  fur  seal.  You  are  then  dealing  with 
an  area  of  the  open  sea  in  which  the  rights  of  mankind  are  common 
and  you  are  asked,  in  the  interests  of  all  to  say  what  would  be  the 
just,  the  necessary,  the  proper  regulations  addressed  to  the  object,  the 
main  object,  of  this  Arbitration,  the  preservation  of  the  fur  seal. 

Senator  Morgan.  -  -  Does  the  learned  Counsel  insist  that  that  is  a 
judicial  function  on  our  part? 

Sir  Charles  Russell.  -  Not  at  all.  I  am  glad  that  the  Member  of  the 
Tribunal  who  has  addressed  me  is  recognizing  the  distinction  that  I  am 
drawing.  No.  When  you  get  to  that  part  of  the  Case,  you  will  have  to  do 
what  in  the  interest  of  all  concerned  is  expedient.  You  have  to  stand  be- 
tween these  parties  who  are  in  controversy,  recollecting  that  each  of  them 
has  a  right  which  must  be  regarded  and  borne  in  mind  and  that  outside 
the  immediate  parties  to  the  controversy  there  are  others  who  have  righls 
as  a  part  of  mankind. 

Senator  Morgan.  —  In  that  view,  if  I  understand  the  Counsel,  we 
have  something  to  ordain  in  that  particular  view  of  the  case,  and  not  any- 
thing to  adjudicate. 

Sir  Charles  Russell.  —  You  have  to  recommend  and  to  recommend 
with  authority. 

Senator  Morgan.  -  -  "  Determine  "  is  the  language. 
Sir  Charles  Russell.  — Yes,  determine. 
Lord.Hannen.  —  "Determine". 
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Sir  Charles  Russell.  —  Determine  I  agree  that  is  what  you  have  to 
do  ;  and  without  pledging  myself  for  the  moment  to  the  acceptance  or  the 
non-acceptance  of  the  jword  "  ordain  "  as  distinguished  from  the  word 
"  determine  ",  as  distinguished  from  the  word  "  adjudicate  "  which 
possibly  is  correct.  -  I  can  convey  my  meaning,  I  think,  intelligibly; 
you  have,  under  the  first  head,  to  deal  as  Judges  and  Jurists,  under  the 
second  head,  you  have  to  deal  as  just  men  ordaining  a  set  of  rules  which 
the  parties  have  left  to  your  determination  and  which  you  are  asked  to 
determine  in  view  of  all  the  interests  affected.  That  I  take  to  be  the 
grave  distinction. 

Well  then  in  what  order  is  this  question  to  come  before  you.  If  my 
learned  friends  are  right  or  my  learned  friend  Mr  Phelps  is  right  in  his 
contention,  there  is  no  reason  why  he  should  not  begin  at  what  I  would 
call  the  wrong  end  of  this  discussion  --  why  he  should  not  say  "  Well,  I 
have  already  gone  the  length  of  admitting  that  these  questions  of  right  are 
gradually  receding  into  the  background,  I  do  not  attach  importance  to 
them.  1  will  ask  the  Tribunal  to  begin  with  the  Regulations  "!  Could  he 
do  so? 

Mr  Justice  Harlan.  —  What  I  wish  to  ask  just  here  is  whether,  in 
your  use  of  the  word  rights  you  are  referring  to  the  rights  that  may  be 
involved  in  the  answers  to  the  first  four  questions,  or  do  you  embrace 
also  the  rights  involved  in  Question  5? 

Sir  Charles  Russell.  —  Unmistakeably  Question  5,  —  unmislakeably, 
beyond  any  possibility  of  argument  whatever,  yes,  and  the  contrary  has 
not  even  been  suggested  in  argument  by  my  learned  friend  Mr  Phelps; 
absolutely. 

Senator  Morgan.  —  If  the  learned  Counsel  will  indulge  me  for  a 
moment  I  wish  to  call  attention  to  the  first  question  under  Article  6, 
"  What  exclusive  jurisdiction  in  the  sea  now  known  as  the  Behring's  Sea, 
and  what  exclusive  rights  in  the  seal  fisheries  therein  did  Russia  assert 
and  exercise  prior  and  up  to  the  time  of  the  cession  of  Alaska  to  the 
United  States?  "  The  point  I  wish  to  call  the  attention  of  Counsel  to  is 
whether  the  "  assertion  and  exercise  prior"  to  that  period  by  Russia  is 
not  the  proposition  that  we  have  to  answer  instead  of  the  rightfulness  of 
the  exercise  and  assertion. 

Sir  Charles  Russell.  —  I  think  both  ;  either  would  be  enough  for  my 
purpose,  but  I  think  both.  But  now  I  follow  the  question  addressed  to 
me  by  another  member  of  the  Tribunal  and  I  would  desire  to  give  a  little 
fuller  answer  to  it.  How  are  these  questions  introduced?  I  was  putting 
to  myself  the  question  whether  it  would  be  competent  to  the  Representa- 
tives of  the  United  States  to  say.  "  We  willdispeuce  with  all  those  ques- 
tions I,  2,  3,  4  and  5.  We  will  ask  the  Tribunal  straight  away  to  come 
to  the  question  of  Regulations  under  Article  VII".  Would  it  be  within 
their  competence  to  ask  it.  Would  it  be  within  the  competence  of  this 
Tribunal  to  yield  to  that  request.  I  say  emphatically  no,  because  Arti- 
cle VI  begins  by  saying  :  "  In  deciding  the  matters  submitted  to  the  Arbi- 
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Iralors,  it  is  agreed  that  the  following  five  points  shall  be  submitted  to 
them  in  order  that  their  award  shall  embrace  a  distinct  decision  upon 
each  of  the  said  five  points  ".  Therefore  the  decision  of  the  Tribunal 
upon  each  of  those  five  points  cannot  be  dispensed  with,  but  what  is  the 
order  of  the  decision.  Could  they  decide  the  question  of  Regulations  first 
and  then  proceed  to  the  question  of  right?  No,  because  Article  VII  provides 
this.  I  need  not  say  that  any  interpretation  points  to  a  contingency.  ' '  If 
the  determination  of  the  foregoing  questions  as  to  the  exclusive  juris- 
diction "  you  observe  "  of  the  United  States  shall  leave  the  subject  in 
such  position  that  the  concurrence  of  Great  Britain  is  necessary  to  llic 
establishment  of  Regulations  for  the  proper  protection  and  preservation 
of  the  fur-seal  in,  or  habitually  resorting  to  the  Behring  sea  ".  What 
is  to  follow?  "  the  Arbitrators  shall  then  determine  "  that  is  to  say  if  the 
contingency  happens,  then,  but  not  till  then,  "  the  Arbitrators  shall 
determine  what  concurrent  Regulations  outside  the  jurisdictional  limits 
of  the  respective  governments  are  necessary  and  over  what  waters  such 
Regulations  should  extend  ". 

I  think  therefore  that  1  have  so  far  made  good  my  position  —  I  ought 
not  to  say  that  I  think  so,  as  it  is  not  the  habit  of  Counsel,  with  us  at 
least,  to  express  personal  opinion  and  I  wish  to  guard  myself  and  desire 
to  follow  the  course  which  is  considered  the  proper  course  in  these  mat- 
ters to  submit  these  matters,  and  let  them  be  tested  by  the  strength  of 
the  arguments  advanced  in  support  of  them  without  bringing  in,  and  I 
hope  my  learned  friends  will  agree  with  me.  the  personality  of  Counsel 
as  a  warrant  for  or  against.  I  am  quite  sure  that  there  are  many  propo- 
sitions put  forward  in  the  argument  which  I  have  had  the  pleasure  of 
reading  presented  by  the  United  Slates  which  I  should  be  sorry  to  be,  and 
I  think  my  friends  would  be  sorry  themselves  to  be  committed  to  as  ap- 
proving Lawyers. 

The  contingency  is,  therefore,  that  if  it  shall  be  found  thai  Ihe  mailer 
slands  in  such  a  condilion  of  Ihings  lhal  Ihere  is  not  Ihe  exclusive  right 
peculiarly  appertaining  to  the  Uniled  Slales,  which  is  suggesled  either 
under  an  inherent  or  under  a  derivative  tille,  then  Ihe  question  of  Regu- 
lations is  to  arise.  I  now  think  this  the  convenient  moment  for  supple- 
menting the  further  auswer  to  the  question  which  one  of  the  Tribunal 
was  good  enough  to  address  to  me  as  to  Question  5.  The  only  diffe- 
rence between  Question  5  and  Ihe  preceding  Queslions  is  Ibis.  Bolh 
relale  to  questions  of  righl ;  bolh  are  based  upon  allegalions  of  righl  on 
Ihe  parl  of  Ihe  Uniled  Slales.  The  only  difference  is  that  whereas  the 
Questions  1,  2,  3  and  4  are  based  upon  what  I  may  call  the  derivative 
title  under  Russia  and  upon  the  allegation  of  acquiescence  by  Great  Bri- 
tain, Question  5  asserts  those  righls  of  proleclion  and  of  property  as 
inherent  in  the  United  Stales  ilself  by  virlue  of  ils  territory  and  righls 
inherent  in  itself,  exclusive  of  others.  That  is  the  only  difference,  lu 
other  words,  Question  5  points  to  rights  of  an  exclusive  kind  belonging 
to  the  United  States  by  reason  of  ils  inherent  powers  as  territorial  owners; 


Questions  1,  2,  3  and  4  are  conversant  with  the  allegation  of  rights  of 
the  same  kind  but  based  upon  a  derivative  title  from  Russia,  a  title  which 
they  allege  to  have  been  recognised  by  Great  Britain. 

Now,  I  claim,  therefore,  to  have  made  good,  so  far,  the  position  with 
which  I  set  out. 

Mr  Justice  Harlan.  -  -  In  order  that  I  may  get  your  idea  exactly,  will 
you  tell  me,  is  it  your  contention  that  the  arbitrators  could  not  deter- 
mine the  question  named  in  the  first  two  lines  of  Article  VII  as  to  the 
exclusive  jurisdiction  of  the  United  States  without  also  determining  the 
question  of  the  right  of  property  in  Question  5. 

Sir  Charles  Russell.  —  I  think,  Sir,  I  must  ask  you  to  be  good  enough 
to  repeat  that  question,  and,  if  you  could,  in  a  little  londer  voice? 

Mr  Justice  Harlan.  -  -  Is  it  your  position,  which  I  want  to  understand 
fully,  that  the  arbitrators  could  not  determine  the  question  in  the  forefront 
of  Article  VII  as  to  the  exclusive  jurisdiction  of  the  United  States  without 
determining  also  the  question  of  the  right  of  property  named  in  Question  5  ? 

Sir  Charles  Russell.  —  No,  I  say  that  is  involved.  I  have  already 
auswered  that  in  the  answer  that  I  have  already  given  to  you. 

Mr  Justice  Harlan.  —  Yes. 

Sir  Charles  Russell.  -  -  You  will  observe,  Sir,  that  the  thing  is  clear. 
"  If  the  determination  of  the  foregoing  questions,  "  you  will  observe,  the 
argument  is  clear  and  I  beg  to  point  out  that  it  would  have  been  very 
convenient,  if  this  idea  was  passing  through  your  mind  or  through  the 
mind  of  any  member  of  the  Tribunal,  if  my  learned  friends  themselves 
had  been  asked  about  it,  because  my  learned  friend  (and  therein  I  think 
he  was  perfectly  right)  did  not  seek  to  draw  any  distinction  such  as  is 
suggested  in  the  question,  nor  indeed  could  he  as  I  submit.  The  first 
words  of  Article  VII  are.  "  If  the  determination  of  the  foregoing  questions 
as  to  the  exclusive  jurisdiction  of  United  States.  "  It  draws  no  distinction 
between  Questions  5,  and  Questions  1,  2,  3  and  4.  It  deals  with  the 
foregoing  Questions.  The  foregoing  Questions  are  Questions  1,  2,  3,  4 
and  o.  That  is  my  auswer. 

But  now,  Sir,  I  proceed. 

The  President.  -  -  I  would  rather  that  we  broke  off  here  if  you  are 
going  to  begin  a  new  part  of  your  argument. 

Sir  Charles  Russell.  —  If  you  please. 

[The  Tribunal  then  adjourned  fora  short  time.] 

Sir  Charles  Russell.  —  Sir,  so  far  I  havedealtonly  with  the  clear  and 
marked  divisions  of  the  questions  and  the  clear  and  marked  distinction 
as  to  the  functions  which  this  Tribunal  is  called  upon  to  exercise  in  rela- 
tion to  that  marked  division  of  the  question.  So  far  I  have  said  nothing 
about  the  Commissioners.  It  \\ill  be  apparent  to  the  Tribunal  that  the 
reference  to  the  Commissioners  appears  in  the  Treaty  in  an  inverted 
order.  That  is  to  say  that  Article  VII  refers  to  the  part,  so  to  speak,  that 
their  opponents  are  to  play  in  the  controversy  when  it  becomes  a  ques- 
tion of  Kegulations  before  Hie  Tribunal  whereas  it  is  in  Article  IX  that  we 
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find  the  constitution  of  the  Commission  itself;  and  therefore,  with  the 
assent  of  (he  Tribunal,  I  would  refer  to  Article  IX  first  as  being,  I  think, 
in  the  more  natural  order. 

Article  IX  provides  that : 

"  The  High  Contracting  Parties  have  agreed  to  appoint  two  Commis- 
sioners on  the  part  of  each  Government  to  make  the  joint  investigation 
and  report  comtemplated  in  the  preceding  Article  VII  and  to  include  the 
terms  of  the  said  agreement  in  the  present  Convention  to  the  end  that  the 
joint  and  several  reports  and  recommendations  of  the  said  Commissio- 
ners may  be  ". 

Not  "  shall  be"  but  "  may  be  "  :  -  -  "  In  due  form  submitted  to  the 
Arbitrators,  should  the  contingency  therefor  arise.  " 

Thereupon  it  proceeds  :  "  That  each  Government  is  to  appoint  two 
Commissioners  to  investigate  conjointly.  "  And  further  : 

"  The  four  Commissioners  shall,  so  far  as  they  may  be  able  to  agree, 
make  a  joint  report  to  each  of  the  two  Governments,  and  they  shall  also 
Report  either  jointly  or  severally  to  each  Government,  on  any  points  upon 
which  they  may  be  unable  to  agree.  ' 

Then  follows  the  provision  that  they  are  not  to  be  made  public  until 
submitted  to  the  Arbitrators,  or  until  it  shall  appear  that  the  contingency 
of  their  being  used  by  the  Arbitrators  cannot  arise. 

Now,  first,  it  is  clear  from  Article  IX,  and  still  more  clear  from  Arti- 
cle VII  that  the  functions  of  the  Commissioners  have  relation,  and  rela- 
tion solely,  to  the  question  of  Regulations.  Now,  is  that  in  dispute?  I  do 
not  think  it  can  be  disputed.  I  do  not  understand  my  friend  Mr.  Phelps 
to  have  suggested  the  contrary. 

Mr  Carter.  —  I  do  not  know  that  Sir  Charles  expects  an  answer  to 
that. 

Sir  Charles  Russell.  --  Merely  yes  or  no.  I  anticipated  rightly  that 
there  was  no  contention  about  that. 

Mr  Carter.  —  There  is;  we  shall  not  agree  to  that. 

Sir  Charles  Russell.  —  I  beg  your  pardon.  I  understood  you  to  agree. 
Now,  I  understand  it  to  be  suggested  that  the  Commissioners  reports 
have  relation  to  other  matters  than  the  matter  of  Regulations.  That 
is  what  I  understand. 

Mr  Carter.  —  They  relate  to  everything  that  they  are  pertinent  for. 

Sir  Charles  Russell.  — Yes  ;  but  the  point  is  what  are  they  pertinent 
for  ?  To  that  I  get  no  answer.  Either  the  functions  of  the  Commissio- 
ners relate  to  Regulations,  or  they  do  not.  What  is  the  position  that  the 
States  Counsel  take.  I  certainly  understood.  -  I  may  have  been  wrong, 
of  course  I  should  not  seek  to  bind  my  friend  Mr.  Carter  by  any  statement 
that  my  friend  Mr  Phelps  made;  —  but  my  friend  Mr  Phelps  in  distinct 
terms  said  that  this  was  the  ordinary  case  in  which  one  question  being 
submitted  oneway,  other  questions  might,  become  unnecessary  to  con- 
sider at  all  :  therefore,  if  the  first  five  questions  were  decided  one  way, 
the  question  of  Regulations  might  become  wholly  immaterial.  Rul  I 
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do  not  seek  to  rely  upon  any  admission,  qualified  or  absolute.  T  rely 
upon  the  Treaty  itself,  What  is  the  matter  to  which  these  reports,  to  use 
my  friend  Mr  Carter's  slightly  dubious  expression,  are  pertinent?  This 
at  least  is  clear,  that  Article  IX  contemplates  a  contingency  in  which  their 
reports  shall  not  be  used.  So  far,  I  think,  we  agree. 

Then  what  is  the  function  that  the  report  is  to  play  and  in  reference 
to  what  questions?  For  that  we  have  to  look  to  Article  VII: 

"  If  the  determination  of  the  foregoing  questions  as  to  the  exclusive 
jurisdiction  of  the  United  States  shall  leave  the  subject  in  such  position 
that  the  concurrence  of  Great  Britain  is  necessary  ". 

Then  the  Arbitrators  shall  determine  that  question. 

"  To  aid  them  in  that  determination,  a  report  of  a  Joint  Commission, 
to  be  appointed  by  the  respective  Governments  shall  be  laid  before  them  " 
-  the  next  phrase  I  will  leave  till  a  later  period  of  my  argument  —  "  with 
such  other  evidence  as  either  Government  may  submit.  ' 

It  really  passes  my  humble  capacity  to  see  what  is  to  be  said  in  ans- 
wer to  the  proposition  which  I  respectfully  affirm  and  submit,  that 
Articles  VII  and  IX  make  that  clear  to  demonstration  which,  up  to  this 
moment,  I  did  not  think  was  even  in  controversy  between  us,  that  the 
appointment  of  the  Commissioners,  to  begin  with,  and  the  report  of  the 
Commissioners  consequent  upon  their  appointment,  was  to  serve  one 
purpose  and  one  purpose  only  --to  aid  the  arbitrators,  should  the  con- 
tingency arise,  in  determining  the  regulations  which  they  are  to  ordain. 

I  am  a  little  surprised  that  there  should  be  any  doubt  about  that.  1 
cannot  think  there  is  any  real  doubt  in  the  mind  of  any  one  of  the  Tribu- 
nal whom  I  am  now  addressing.  But  of  course  I  go  further  than  that  — 
much  further  than  that.  I  say  that  Article  VII  shows,  and  shows  for  a  very 
good  reason,  that  when  you  come  to  the  question  of  Begulations  you  are 
following  and  observing  an  order  quite  distinct  from  that  which  you  are 
observing  when  you  are  dealing  with  the  question  of  right,  because  you 
have  got  what  might  be  called  self-contained  provisions  in  Article  VII, 
showing  what  the  Tribunal  may  have  regard  to  in  the  consideration  of  the 
question  of  Regulations.  What  is  that  ?  They  are  to  be  aided  by  the 
Report  of  the  Commissioners;  and  what  else?  "  And  this  report  shall 
be  laid  before  them  with  such  other  evidence  as  either  Government  may 
submit. 

Really  one  has  a  difficulty  in  knowing  what  is  the  construction  put 
opposite  to  this.  My  friend,  Mr  Phelps,  says  that  the  fallacy  in  our  con- 
structions depends  upon  the  misconstruction  which  we  place  upon  the 
word  "  contingency  "  in  Article  IX;  and  I  agree  —  for  I  wish  to  come  to 
close  quarters  upon  the  question  --  that  if  my  friend's  construction,  of 
that  word  "  contingency  "  in  Article  IX  is  the  correct  one,  he  has  advan- 
ced along  way  in  the  support  of  his  argument;  but  equally  by  contrary 
if  his  construction  is  the  erroneous  one  it  is  fatal  to  his  argument. 

Now,  the  first  thing  is  to  be  observed  is  this  :  That  the  word  "  con- 
tingency "occurs  twice  in  Article  IX.  It  occurs  in  the  first  clause;  it 


-   78  — 

occurs  in  the  later  clause.  Is  it  to  be  believed  that  it  occurs  in  those  two 
clauses  in  a  different  sense  and  that  the  same  word  used  in  the  same  article 
has  one  meaning  in  one  part  of  that  Article  and  another  meaning  in  ano- 
ther part?  No,  I  do  not  think  that  will  be  urged;  but  I  am  not  asking 
for  an  answer.  I  do  not  think  that  will  be  urged ;  but  what  is  its  meaning 
in  the  position  in  which  it  first  appears? 

I  think,  before  I  submit  what  the  Tribunal  has  of  course  already  anti- 
cipated, as  to  the  meaning  which  we  attribute  to  it,  it  is  best  to  see  what 
my  friend,  Mr  Phelps,  says  about  it.  I  am  reading  from  the  print  of 
the  shorthand  note  of  the  argument  yesterday  evening,  at  page  47  of  the 
print,  at  the  end  of  the  second  large  clause,  about  the  middle  of  the 
page  :  "  These  reports,  says  the  Treaty,  shall  not  be  made  public  they 
shall  be  submitted  to  the  Arbitrators  or  it  shall  be  considered  ". 

That  the  contingency  of  their  being  used  by  the  Arbitrators  cannot 
arise.  It  is  said  that  that  contingency  refers  to  the  contingency  of  the 
decision  ". 

"  It  is  said  "  ought  also  to  precede  the  next  sentence. 

"  It  is  said  the  contingency  is,  whether  the  Arbitrators  shall  decide  in 
favor  of  or  against  the  claims  of  right  which  the  United  States  Govern- 
ment have  set  up.  We  regard  that  as  altogether  erroneous.  It  is  the 
contingency  of  the  Arbitration  itself —  the  contingency  of  there  being 
any  arbitration,  not  the  contingency  of  the  decision  on  the  previous 
questions  that  the  Arbitration  shall  reach,  if  it  takes  place  ". 

That  meaning  is  sufficiently  obvious;  but  it  is  made  clearer  if  the 
Tribunal  will  refer  to  page  50,  the  last  sentence  but  two  at  the  bottom  of 
the  page.  You  will  observe,  sir,  the  sentence  beginning  "  Does  it  re- 
fer ". 

"  Does  it  refer,  as  my  learned  friend  will  contend,  to  the  contingency 
of  the  Tribunal  deciding  against  the  United  States  on  the  five  questions 
that  are  first  propounded,  or  does  it  refer  to  the  contingency  of  their  being 
any  arbitration  at  all?  " 

That  is  to  say,  those  who  argue  on  behalf  of  the  Government  of 
the  Queen  contend  that  it  depends  on  the  contingency  of  the  decision  in 
a  particular  way  of  the  five  questions.  "  I  ",  says  Mr  Phelps,  repre- 
senting the  United  States,  "  contend  that  the  contingency  referred  to  is 
the  contingency  of  their  being  any  arbitration  at  all  ".  The  issue  is 
therefore  clearly  joined  betwen  us.  My  learned  friend  has  stated  with 
great  clearness,  what  he  means  is  the  construction.  He  adopts  one  cons- 
truction ;  we  adopt  the  other. 

And  finally,  the  last  reference  I  shall  trouble  you  with,  Sir,  is  the  last 
paragraph  but  one  on  page  51,  of  the  short  hand  reports  where  there 
is  an  interruption  by  one  of  the  Tribunal  putting  a  question.  My  friend 
has  concluded  the  sentence  which  ends,  or  begins  a  paragraph,  I  am  not 
sure  which  : 

"  If  the  Commissioners  agreed,  there  would  be  no  occasion  for  any 
Arbitration.  " 
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This  is  still  following  out  the  idea  that  the  contingency  twice  referred 
to  in  Article  IX  referred  to  the  contingency  of  there  being  no  Arbitration 
at  all. 

"  If  the  Commissioners  agree,  "  says  MrPhelps,  "  there  would  be 
no  occasion  for  any  arbitration.  Then  Lord  Hannen  asks  the  question. 

"  Where  is  that  embodied  in  the  Treaty?  Is  it  anywhere  embodied 
in  the  Treaty,  that  if  the  Commissioners  agreed  the  Arbitration  would 
not  go  on  ?  ' 

This  is  a  very  pertinent  matter.     My  learned  friend's  answer  is. 

"  No,  your  Lordship,  it  is  not.  ' 

Now,  therefore,  the  question  is  the  question  that  is  decisive  in  this 
matter,  as  it  seems  we  both  think.  —  What  is  the  meaning  of  the  word 
"  contingency  "  in  Article  IX? 

Now,  let  me  guard  myself  upon  one  matter  of  construction.  This  is 
a  question  of  the  construction  of  the  Treaty;  and  although  I  do  not  deny 
that  on  points  where  the  Treaty  is  ambiguous  it  may  be,  and  has  been  so 
regarded  by  previous  tribunals  constituted  like  this,  admissible  to  refer 
to  the  negotiations  which  led  up  to  the  Treaty,  in  order  to  define  the  sub- 
ject matter  of  the  Treaty,  the  subject-matter  referred  to  the  tribunal,  etc., 
I  deny  that  where  the  Treaty  itself  is  clear  and  unambiguous,  that  the 
reference  to  what  Lord  Salisbury  may  have  thought  or  said  or  written  in 
his  Cabinet,  the  question  of  the  Treaty  being  a  matter  of  royal  preroga- 
tive and  therefore  of  executive  action  in  Great  Britain,  can  be  invoked  in 
the  construction  of  the  Treaty;  and  equally  we  know  that  by  the  Consti- 
tution of  the  United  States  the  head  of  the  executive  there  cannot  bind 
the  country  by  a  Treaty,  but  that  it  must  be  a  matter  approved  by  the 
Senate  or  approved  by  a  certain  proportion  of  the  Senate.  Agreed;  but 
we  have  no  more  to  do  with  discussions  in  Senate  or  out  of  Senate,  or  as 
to  what  influenced  this  Senator  or  that  Senator  in  the  view  that  he  took 
in  giving  his  vote  for  or  against  the  affirmation  of  the  treaty  than  we 
have  to  do  with  the  thoughts,  opinions,  writings,  sayings  of  Lord  Salis- 
bury discussing  the  matter  with  his  colleagues  or  conveying  his  views  by 
diplomatic  correspondence  to  the  representatives  of  the  Crown  in  foreign 
countries. 

Then  is  this  clear?  Is  it  a  matter  of  doubt  what  this  "  contin- 
gency "  means  ?  Let  us  see  the  connection  in  which  it  is  used  : 

"  The  Contracting  Parties  have  agreed  to  appoint  two  Commissioners 
to  report  on  the  part  of  each  Government  to  make  the  joint  investigation 
and  to  the  end  that  the  joint  and  several  reports  and  recommendations  —  " 

Can  it  be  supposed  that  the  recommendations  had  anything  to  do 
with  the  question  of  decision  and  legal  right? 

"  of  said  Commissioners  may  be  in  due  form  - 

What? 

"  submitted  to  the  Arbitrators,  should  the  contingency  therefor 
arise.  " 

It  is   not  submitted  to  a  tribunal  of  arbitration  <i.r  fto.it  facto  to  be 
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constilnted,  but  it  is  submitted  to  the  Tribunal  which  by  this  Treaty  is 
constituted ;  and  therefore  to  suggest  that  it  was  in  the  contemplation  of 
the  parties  to  this  Treaty  that  the  contingency  referred  to,  as  to  there 
being  arbitration  al  all,  cannot  be  supported  with  any  show  of  reason  wha- 
tever. The  Tribunal  is  constituted  by  this  Article. 

Hut  is  there  anything  further  to  make  that  clear?  If  my  friend  is  right 
in  his  contention,  it  follows  that  it  was  also  contemplated  that  if  the  Com- 
missioners should  agree  in  their  report  --  and  that  is  what  my  learned 
friend  does  not  shrink  from  saying  —  that  if  the  Commissioners  should 
agree  in  their  report,  there  is  to  be  no  arbitration  at  all.  There  are  two 
answers  to  that.  The  first  answer  is  that  which  you  will  already  have 
gathered  from  my  argument  on  another  point;  namely  :  that  the  Com- 
missioners had  nothing  to  do  with  the  questions  of  right,  and  that 
Article  VI  expressly  stipulates  that  there  shall  be  a  distinct  decision  by 
the  Arbitrators  upon  those  five  questions.  That  is  answer  number  one. 

Answer  number  two,  equally  clear  and  equally  conclusive  :  That  if 
the  Commissioners  had  agreed  in  their  report,  and  had  agreed  in  their 
recommandation,  not  only  does  this  Treaty  not  make  it  obligatory  upon 
the  Arbitrators  to  accept  and  act  upon  that  report,  but  it  in  express  terms 
shows  what  was  to  be  the  relation  of  that  report  to  their  consideration, 
and  to  their  decisions  on  the  question  of  regulations.  Article  VII  has  in 
express  terms  said  that  the  report  of  the  Commissioners  was  not  to  rule 
them,  was  not  to  be  a  matter  which  they  were  to  adopt  as  a  matter  of 
course,  without  exercising  their  own  judgment  upon  it,  but  was  a  matter 
to  aid  them  in  their  determination  upon  the  question  of  regulations. 

Therefore  my  answers,  as  I  submit,  are  clear  and  complete.  It  was 
not  the  contingency  of  there  being  an  arbitration  at  all,  for  the  two  rea- 
sons I  have  given,  which  I  hope  I  have  made  intelligible  to  the  Tribunal, 
and  which  I  do  not  desire  to  repeat. 

The  contingency  was  the  contingency  of  the  five  questions  being  deci- 
ded in  the  fashion  which  should  render  the  concurrence  of  Great  Britain 
necessary.  That  was  the  contingency  contemplated  in  the  first,  as  it  was 
the  contingency  contemplated  in  the  last  part  of  Article  IX. 

Indeed,  the  latter  connection  in  which  the  word  "  contingency  "  is 
used  even  more  strongly  makes  the  force  of  this  contention  which  I 
am  submitting  apparent,  because  the  words  are:  "  These  reports  shall 
not  be  made  public  until  they  shall  be  submitted  to  the  Arbitrators,  or 
(until  again  understood)  it  shall  appear  that  the  contingency  of  there  being 
used  by  the  Arbitrators  cannot  arise.  '  Not  the  contingency  of  there 
being  an  arbitration,  which  arbitration  by  the  preceding  provisions  is 
already  constituted. 

If  it  had  not  been  for  the  introduction  of  certain  other  topics,  I  should, 
Sir,  have  felt  myself  justified  in  sitting  down ;  but  I  suppose  that  I  ought 
to  refer  to  the  other  topics  that  have  been  dealt  with  by  my  learned 
friend. 

Let  me,  however  before  I  leave  these  Articles,  make  some  reference 
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lo a  very  --  if  I  may  respectfully  say  so  —  acute  comment  thrown  out  by 
one  of  the  members  of  the  Tribunal,  a  comment  which  1  confess  seems 
to  me,  as  far  as  I  can  judge,  to  be  well  founded  in  one  particular.  I  under- 
stood that  comment  to  amount  to  this  —  1  do  not  regard  it  as  the  judg- 
ment even  of  the  individual  member  of  the  Tribunal ;  but  I  understood  it 
lo  mean;  lhat  the  report  contemplated  by  Articles  VII  and  IX,  to  be  a 
report  within  the  meaning  of  those  Articles,  ought  to  be  a  report  which 
might  turn  out  to  be  a  joint  or  a  several  report,  but  which  whether  a  joint 
or  a  several  report,  should  be  founded  upon  a  joint  investigation.  !  un- 
derstood that  to  be  the  suggestion. 

Senator  Morgan.  --  1  intended  lo  put  that  as  an  inquiry. 

Sir  Charles  Russell.  —  I  am  not  at  all  sure  that  that  is  not  perfectly 
sound.  I  am  not  at  all  sure  that  when  we  come  to  examine  these  reports 
of  the  Commissioners  on  both  sides  it  will  not  be  found  that  they  will 
not  stand  the  test ;  and  that  applies  equally  to  the  reports  of  the  Com- 
missioners on  the  part  of  the  United  States  and  to  the  reports  of  the 
Commissioners  representing  or  appointed  by  Great  Britain. 

Mr  Justice  Harlan.  -  I  suppose  you  are  familiar  with  the  report 
now  being  talked  of —  the  supplemental  report? 

Sir  Charles  Russell.  --  Yes. 

Mr  Justice  Harlan. —  Can  you  tell  us  —  for  we  have  not  yet  had  it  before 
us  officially  —  whether  it  is  a  separate  report,  based  upon  the  joint  inves- 
tigation that  was  made  in  1891,  or  is  it  a  report  based  upon  a  subsequent 
independent  investigation  in  which  both  Commissioners  participated? 

Sir  Charles  Russell. —  As  far  as  I  can  judge,  partly  on  one,  and  partly 
on  the  other.  My  learned  friend  said  lhat  he  had  not  read  the  report;  and 
indeed  in  the  letter  by  which  the  United  States  Agent,  my  friend  Mr  Fos- 
ter returned  the  report,  it  was  stated  that  it  was  unread.  That  being  so, 
my  learned  friend  Mr  Phelps  said  lhat  somebody  or  other  who  I  do 
not  know,  has  told  him  that  il  contains  a  number  of  new  depositions. 
All  I  can  say  is  that  it  is  not  an  accurate  description  of  it. 

Lord  Hannen.  —  Sir  Charles,  will  you  allow  me  to  call  your  attention 
lo  a  passage  in  the  seventh  Article  which  I  do  not  think  you  have  com- 
mented upon?  What  construclion  and  effect  do  you  give  to  those  last 
words  "  with  such  other  evidence  as  either  Government  may  submit  "? 

Sir  Charles  Russell.  --  I  am  coming  lo  lhat,  sir. 

Lord  Hannen.  —  1  beg  your  pardon. 

Sir  Charles  Russell.  --  1  had  not  at  all  forgotten  that;  and  I  am  now 
leading  up  lo  it,  as  you  will  see  in  a  moment. 

I  was  considering  at  the  moment  what  one  of  the  Tribunal  said  as  lo 
the  necessity  of  these  reports  being  founded  upon  a  joint  investigation, 
although  they  might  be  separate  reports.  I  would  like  further  to  point 
out  that  I  do  not  myself  think  that  it  was  intended  --  but  I  do  not  myself 
see  that  these  reports  were  intentecl  to  be  invested,  I  do  not  use  the 
words  in  any  way  profanely,  with  any  peculiar  character  of  sanctity,  or 

I  hat  any  very  peculiarly  great  moral  weight  was  necessarily  to  be  given 
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lo  them  bc\ond  what  their  intrinsic  contents  would  justify.  I  have  poin- 
ted out  I ln'\  uere  to  be  mere  aids  to  the  Tribunal.  They  were  not  to  l>r 
the  rule  for  the  Tribunal.  They  were  lo  assist  the  judgment  of  the  Tri- 
bunal, not  to  dictate  whul  thai  judgment  should  be;  and  here  I  immedia- 
tely come  to  the  point  suggested  by  Lord  Hannen. 

If  that  be  so,  it  becomes  entirely  unimportant — and  this  I  say  in  favor 
of  the  United  States  Commissioners'  report  as  well  as  in  support  of  the 
Commissioners  of  Great  Britain  —  it  becomes  comparatively  unimportant  to 
inquire  whether  these  reports  were  founded  upon  a  joint  investigation  or 
upon  several  investigations.  They  may  have  failed  to  comph  with  the 
direction  given  in  Article  IX;  but  if  they  supply  means  of  information  lo 
enlighten  the  judgment  of  this  Court  upon  the  subject  of  regulations,  with 
which  alone  they  are  conversant,  then  they  come  under  the  head  of  "  any 
other  evidence  which  either  Government  may  submit;  "  and  I  do  not  shrink 
from  putting  my  proposition  as  high  as  this  :  that  up  to  the  last  moment, 
when  discussion  is  taking  place  on  the  subject  of  regulations,  if  either 
party  can  put  before  this  Tribunal  matter  which  may,  and  in  the  opinion 
of  the  Tribunal  ought,  to  affect  their  judgment  upon  the  character  of 
those  regulations,  it  is  within  the  competence  of  either  lo  do  it.  You 
will  say,  according  to  the  authorily  inherent  in  you,  when  the  point  has 
been  reached  when  you  desire  to  retire  to  your  chamber  and  consider  the 
question  of  regulations ;  but  I  say  up  to  that  moment  —  1  put  it  as  high 
as  that  —  you  ought  to  seek,  and  you  certainly  would  be  entitled  to  seek, 
for  any  information  which  can  be  put  before  you  by  either  the  represen- 
tatives of  the  United  States  or  the  representatives  of  Great  Britain  which 
may  help  your  judgment  upon  the  question  of  regulations. 

Now  the  answer  which  my  learned  friend  makes  and  that  upon  which 
he  bases  his  argument,  is  upon  the  ground  of  what  he  has  been  pleased 
to  call  manifest  injustice.  Indeed,  I  think  he  said  "  outrageous  injus- 
tice ".  I  think  he  used  both  expressions.  That  does  lead  me,  really  to 
ask  the  Tribunal  to  consider  what  is  the  constitution  of  their  own  bod). 
I  have  pointed  out  that  it  is  undoubtedly  clear  that  as  regards  certain  of 
these  questions,  which  I  have  denominated  and  again,  for  brevity,  deno- 
minate questions  of  right,  they  are  simply  to  decide  as  judges  and  as  ju- 
rists. I  reaffirm  that  proposition;  but  when  I  come  to  the  further  question 
of  what  rules  of  evidence  are  to  guide  them  in  the  determination  of  those 
questions  of  right,  I  have  only  to  point  lo  the  Case  of  the  United  Stales, 
to  the  Appendices  to  the  Case  of  the  United  Stales,  to  the  Counter  Case 
of  Ihe  United  States,  and  to  the  Appendices  to  the  Counter  Case  of  I  he 
United  States,  in  order  to  show  you  and  make  it  demonstrable  thai  there 
is,  in  the  view  of  those  who  represent  that  great  community,  and  that 
there  is,  according  to  the  constitution  of  this  Tribunal,  power  lo  lay  be- 
fore this  Tribunal  what  is  not  legal  evidence  in  a  court  of  justice. 

Let  me  illustrale  it.  Ymi  have  seen  in  Ihe  appendix  lo  Ihc  Case  a 
number  of  deposilions  of  nalive  Indians  and  olher  persons  who  profess  lo 
be  more  or  less  experls  upon  Ihe  queslion  of  Ihe  pursuil  of  seals.  \Vr 
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have  not  had  the  opportunity  of  testing  by  the  ready  test  of  Cross-Exami- 
nation  one  single  one  of  those  witesses.  We  have  not  had  the  oppor- 
tunity of  inquiring  into  the  character,  the  antecedents,  the  "  trustwor- 
thiness "  -  to  use  my  learned  friends  expression  —  of  any  one  of  them  : 
and  yet  we  are  --  because  the  exigencies  of  the  case  require  that  we 
should,  and  because  the  constitution  of  this  Tribunal  contemplates  that 
we  should  —  willing  that  all  that,  quantum  ualeat,  shall  be  regarded  and 
taken  into  consideration  by  this  Tribunal,  this  Tribunal  weighing  the  evi- 
dence by  such  means  as  are  available  to  them,  discounting  it  where  they 
have  reason  to  suspect  motive,  or  where  they  see  intrinsic  improbability ; 
contrasting  it  with  the  evidence  upon  the  other  side,  and  by  this  means, 
(although  not  strictly  legal  evidence),  arriving  at  what  they  will,  in  the  re- 
sult, regard  as  reliable  and  solid  information  upon  which  their  judgment 
may  be  rested.  I  turn  to  the  Counter  Case,  and  really  in  view  of  what  I 
must  be  permitted  to  call  the  extravagant  expressions  of  my  learned 
friend  Mr  Phelps  as  to  the  iniquity  of  our  putting  something  forward  which 
thy  have  had  no  opportunity  of  answering,  I  do  not  understand  how  my 
learned  friend  can  reconcile  it  to  his  moral  sense  to  put  before  this  arbi- 
tration the  mass  of  matter  which  is  to  be  found  in  the  Counter  Case,  and 
which  we  have  had  no  opportunity  of  answering. 

Now  let  me  make  clear  to  the  Arbitrators  what  I  mean  by  this,  I  ought, 
to  tell  you  how  it  is  said  this  is  justified.  It  is  said  that  this  is  by  way  of 
answer  to  the  Case  of  Great  Britain.  Well  of  course  that  is  a  mere  facon 
de  purler.  None  of  it  purports  to  be  in  answer  to  specific  allegations  in 
the  British  Case,  and  it  only  needs  reference  to  any  part  of  this  book 
to  see  that  if  there  be  injustice  of  the  kind  which  my  learned  friend  insis- 
ted upon,  it  relates  to  all  that  portion  of  the  United  States  Counter  Case 
which  I  have  separated  from  the  rest  and  which  runs  with  the  exception 
of  a  few  pages  from  page  135  to  the  end  of  the  volume,  what  do  I  find 
there.  I  find  there  reports,  amongst  others  —  I  am  merely  taking 
these  as  illustrations  —  of  a  Captain  Hooper  made  in  August  of  1892, 
September  of  1892,  one  of  a  Captain  Coulson  of  the  6th  Septem- 
ber 1892,  one  of  a  Mr  Kvermann  of  the  28th  September  1892,  one  of 
Mr  Stanley-Brown  of  the  16th  December  1892,  and  I  rind  depositions 
of  a  number  of  witnesses  whom  we  never  heard,  whom  we  have  had  no 
opportunity,  I  need  not  say  of  cross-examining  or  of  inquiring  into, 
extending  from  page  300  odd  on  to  I  think  page  400.  Therefore 
really  this  cry  of  injustice  is  as  I  conceive  not  in  fact  well  founded. 
But  I  want  to  go  a  little  further.  It  is  said  by  my  friend,  not  only  is 
this  Supplementary  Report  offered  in  evidence,  but  it  is  offered  in  evi- 
dence under  circumstances  in  which  it  is  sought  as  a  supplementary 
Commissioners  Report,  to  give  it  a  special  sanctity  or  character.  I 
think  the  expression  my  friend  used  was  "  to  put  it  on  a  higher  plane  ". 
Let  me  absolutely  and  at  once  disclaim  any  such  suggestion.  I  claim  no 
special  value  by  the  reason  of  the  fact  that  these  were  Commissioners 
appointed  by  Great  Britain,  beyond  intrinsic  value,  after  weighing  their 
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statements,  contrasting  statements  on  the  same  subject  by  witnesses  on 
the  part  of  the  United  States  and  judging  of  the  inherent  weigth  and 
probability  and  prower  of  self-recommendation  which  the  statements 
themselves  contain  --  I  claim  in  a  word  no  other  weight  than  the  intrinsic 
merit  of  the  thing  itself  demands.  Ihus  I  come  back  to  my  idea  of  a 
few  moments  ago,  that  we  seek  to  put  this  in  as  evidence  wich  under 
Article  VII  may  be  received  by  this  Tribunal  under  the  litle  of  "  such 
other  evidence  as  either  Government  may  submit ,  "  and  let  me  say 
that  1  do  not  recede  from,  but  stand  by,  what  I  said,  that  up  to  the 
moment  that  you  retire  to  consider  the  question  of  Regulations,  after 
you  shall  first  have  decided,  as  the  Treaty  requires,  the  five  questions 
of  right,  raised  for  your  distinct  decision,  it  is  within  the  competence  of 
this  Tribunal  to  receive  any  evidence  offered  by  either  Government  which 
has  any  valuable  light  upon  and  in  relation  to  the  question. 

The  President.  -  -  Do  you  construe  this  as  meaning  legal  evidence 
or  information? 

Sir  Charles  Russell.  —  Information  merely. 

The  President.  —  Not  legal  evidence. 

Sir  Charles  Russell.  --  Not  legal  evidence. 

The  President.  —  The  words  are,  "with  such  other  evidence  as  either 
Government  may  submit  "  You  do  not  construe  that  as  implying  legal 
evidence. 

Sir  Charles  Russell.  —  No,  Sir. 

Lord  Hannen.  —  None  of  this  was  legal  evidence,  because  it  would 
not  be  subject  to  cross-examination. 

Sir  Charles  Russell.  —  Not  subject  to  cross-examination. 

The  President.  — The  construction  goes  rather  far.  One  would  like  to 
know  how  far  it  goes,  and  how  far  it  does  not  go. 

Sir  Charles  Russell.  —  Certainly,  Sir.  Let  me  make  that  position  clear 
because  I  think  it  lies  at  the  very  root  of  this  matter.  If  this  is  a  matter 
which  at  all  weighs  upon  the  mindot  the  Tribunal,  or  of  any  one  mem- 
ber of  the  Tribunal,  I  would  desire  to  enlarge  upon  it,  and  to  enlarge 
upon  it  simply  by  saying  that  there  is  no  part  of  the  evidence  submitted 
on  one  side  or  the  other  which  is  legal  evidence.  The  United  States  has 
no  legal  evidence. 

Senator  Morgan.  --  Why  is  it  called  "evidence"  then? 

Sir  Charles  Russell.  --  Because  it  is  evidence.  It  is  called  evidence 
because  it  is  evidence. 

Senator  Morgan.  -  -  Without  being  legal. 

Sir  Charles  Russell.  -  -  Without  being  legal  certainly. 

The  President.  —  Even  for  the  legal  points. 

Sir  Charles  Russell.  — Even  for  the  legal  points.  So  far  as  the  legal 
points  are  concerned  our  position,  and  I  must  enlarge  upon  that  pre- 
sently, is  clear.  We  say,  as  regards  the  first  four  questions,  namely  those 
relating  to  what  I  have  called  the  derivative  title,  or  the  title  founded 
upon  estoppel,  that  they  involve  no  questions  of  law  that  are  really 
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likely  to  cause,  I  think,  any  doubt  or  any  difficulty,  or  I  will  venture  to 
say,  although  I  may  be  sanguine  therein,  any  difference  between  those 
who  represent  the  United  States,  and  those  who  represent  Great  Britain. 
Mr  Justice  Harlan.  —  What  questions  are  those  ? 
Sir  Charles  Russell.  -  -  The  first  four.  They  depend  upon  construc- 
tion of  public  documents,  and  upon  historical  facts  —  those  first  four 
questions.  As  regards  the  5th  question,  there  I  agree  there  is  a  difference. 
We  come  there,  undoubtedly  to  vexed  questions,  but  in  our  submission 
and  in  our  judgment  —  and  it  is  the  position  we  have  taken  in  the  ori- 
ginal Case,  and  the  position  that  we  adhere  to  —  so  far  as  they  depend 
upon  any  facts,  those  facts  are  not  in  dispute,  and  it  is  upon  the  ques- 
tions of  law  applicable  to  facts  that  are  not  in  dispute  that  the  decision  of 
question  5  depends. 

Senator  Morgan.  -  Do  you  mean  Municipal  law,  or  Internatio- 
nal law  ? 

Sir  Charles  Russell.  —  I  mean  both.  It  is  anticipating;  but  as  the 
member  of  the  Tribunal  has  mentioned  that,  I  may  perhaps  avail  myself  of 
Ihe  opportunity  of  pointing  out  that  the  title  to  property  can  only  have  its 
root  of  title  in  Municipal  law. 

Senator  Morgan.  -  -  That  is  whal  I  understand  your  Counter  Case  to 
contend  for. 

Sir  Charles  Russell. —  Yes,  it  can  only  have  its  root  of  title  in  Municipal 
law.  It  may  be  that  if  there  is  a  dispute  between  the  Municipal  law  of 
America  and  the  Municipal  law  of  Great  Britain,  International  law  may 
have  a  voice  in  saying  which  law  —  which  Municipal  law  is  to  rule.  It 
may  be  that  International  law  may  have  an  important  voice  in  saying  what 
are  the  sanctions  wich  International  law  will  recognize  in  relation  to  the 
rights  of  property  within  Municipal  law. 

It  may  be  also  that  International  law,  where  the  Municipal  laws  con- 
flict, will  decide  between  them.  The  law  of  America,  as  you  all  know, 
finds  its  source  and  derives  its  streugth  and  its  history  from  the  Common 
law  of  England.  The  Municipal  law  of  each  country  is  the  same;  and 
the  root  of  title  to  property  must  depend  upon  Municipal  law;  and,  where 
those  Municipal  laws  agree,  the  function  and  part  that  International  laws 
play  in  that  controversy  is  indeed  a  very  little  one.  However,  that  is 
aside  from  the  question  which  I  am  here  discussing. 

Mr  Justice  Harlan.  -  -  Whether  it  depends  on  Municipal  law  or 
International  law,  how  far  does  the  question  of  the  right  of  property 
depend  upor  the  facts  of  seal  life? 

Sir  Charles  Russell.  -  -  I  have  said  that,  in  my  judgment,  so  far  as  the 
facfs  of  seal  life  are  material  for  the  question  of  law  as  to  property  in  seals, 
they  are  not  in  dispute. 

Mr  Justice  Harlan.  -  -  When  we  come  to  determine  the  question 
whether  the  United  States  has  any  right  or  property  in  these  seals  or  in 
the  herd,  do  we  consider  and  ought  we  to  take  into  consideration  the  facts 
in  seal-life? 
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Sir  Charles  Russell.  --  Orliiinlv.  So  faras  they  are  material,  cer- 
tainh. 

The  President.  --  I  Ihink  \vc  had  better  leave  that  for  the  moment 
and  argue  on  the  points  now  before  us. 

Sir  Charles  Russell.  --  I  should  say  so.  I  have  been  led  away  from 
my  argment. 

Mr  Justice  Harlan.  -  -  The  question  which  I  put  to  Sir  Charles  Russell 
\\iis  exactly  in  the  line  of  the  argument  that  he  was  making. 

Sir  Charles  Russell.  —  Quite  so,  Sir.  1  hope  nobody  thinks  that  I 
complain  of  any  question  or  interruption. 

The  President.  —  I  think,  Sir  Charles  Russell,  you  rather  swerved 
from  the  original  plan  of  your  argument. 

Sir  Charles  Russell.  — Well, Sir  "swerving,  "  rather  implies  "shying" 
from  it. 

The  President.  -  -  No. 

Sir  Charles  Russell.  —  I  have  been  a  little  induced  to  go  out  of  the 
line  but  I  have  not  swerved  from  the  proposition. 

The  President.  — 1  do  not  say  that  the  fault  was  yours. 

Mr  Justice  Harlan.  -  -  Sir  Charles  Russell  was  discussing  the  ques- 
tion of  the  right  of  property,  and  upon  what  it  rested. 

Sir  Charles  Russell.  -  -  Do  not  for  a  moment,  Sir,  suppose  that  I  com- 
plain. I  do  not. 

Mr  Justice  Harlan.  -  And  the  question  I  propounded  to  him  was 
in  the  exact  line  of  his  argument  and  I  did  not  intend  at  all  to  swerve  him 
from  that  line  of  argument  or  to  divert  him.  It  is  exactly  in  the  line  of 
the  question  which  he  is  discusssing  and  which  we  are  to  consider. 

Sir  Charles  Russell.  --  Well,  Sir,  may  I  be  excused  from  making  an\ 
comment  on  that;  beyond  saying  that  I  do  not  at  all  complain  whether  it 
was  in  the  line  of  my  argument  or  whether  it  was  not  in  the  line  of  my 
argument. 

Mr  Justice  Harlan.  -      I  did  not  understand  you  as  complaining. 

Sir  Charles  Russell.  —  No  not  at  all;  but!  was  in  this,  sense  taken  away 
from  the  point  which  I  was  upon,  —  the  point  of  what  is  the  meaning  of 
of  the  word  "  evidence  ".  I  did  not  anticipate  that  I  should  be  called 
upon  to  go  into  this  question  etymologically ;  but  I  think  as  it  has  been 
adverted  to,  perhaps  the  readiest  auswer  and  the  most  practical  answer  is 
to  state  this  broad  proposition,  that  there  is  no  part  of  the  so  called  evi- 
dence in  the  United  States  Case,  in  the  Appendix  to  the  United  States 
Case,  in  the  United  States  Counter  Case,  -- excepting  always  documents 
of  a  public  character,  — there  is  in  the  whole  mass  of  it  not  one  item  that 
would  be  legal  evidence  in  a  Court  of  Justice  over  which  any  of  the  dis- 
tinguished judges  who  are  here  might  preside  if  he  were  either  in  Ame- 
rica or  in  Great  Britain.  In  other  words,  the  volume  of  material  that  has 
been  put  before  the  Court  satisfies  none  of  those  tests,  — amongst  others 
the  great  test  of  cross-examination, —  which  according  to  the  systems  of 
judicature  prevailing  both  in  England  and  in  United  States  would  make  it 
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receivable  as  strictly  legal  evidence  if  tendered.  Now  1  hope  1  have  con- 
veyed my  meaning. 

Well  then  if  that  is  so,  1  think  the  Tribunal  will  see — I  think  you,  Sir, 
cannot  fail  to  see,  —  that  when  you  are  dealing  with  two  countries  whose 
system  of  law  and  judicature  is  substantially  the  same,  and  when  they 
have  by  the  preparation  of  their  Case  and  their  Counter  Case  and  their 
Appendices  treated  as  matter  of  an  evidenciary  character  to  be  put  before 
this  Tribunal  matter  which  does  not  come  up  to  the  test  of  legal  evidence, 
the  word  "evidence"  in  the  seventh  Article  does  not  mean  evidence  which 
a  Court  of  Law  in  either  Country  would  be  received  if  strict  objection 
were  taken. 

But  now,  Sir,  1  have  not  yet,  I  am  afraid,  concluded.  If  1  am  right,  the 
conclusion  so  far  of  course  is  this,  that  when  the  question  of  regulations 
comes  on  the  tapis,  when  the  point  has  been  reached,  at  which  alone 
the  Tribunal  are  competent  to  consider  the  question  of  regulations,  then 
they  are  entitled  to  avail  themselves  of  any  class  of  evidence  within  the 
wide  description  I  have  given  to  it  to  aid  them  in  that  question  of  regula- 
tions, and  that  evidence  maybe  submitted  on  the  partofeitherGovernment. 
And  in  connection  with  the  right  of  either  government  up  to  the  last 
moment  to  lay  any  matters  before  this  Tribunal  upon  the  question  of 
regulations,  let  me  point  out  two  things.  First  of  all  you  are  aware, 
because  it  is  part  of  the  Treaty  of  Arbitration,  and  referred  to  in  the  Treaty 
of  Arbitration,  of  one  of  the  matters  which  comes  before  you  ultimately 
for  determination,  namely,  certain  claims  under  the  modus  vivendi  of 
189*2.  The  moduy  cirendi  of  1892  is  I  presume  in  your  minds. 

The  President.  —  Yes.  We  have  a  special  Treaty  for  the  modus  vivendi. 

Sir  Charles  Russell.  —  Quite  right. 

Senator  Morgan.  —  It  is  hardly  a  special  Treaty,  it  is  made  a  part  of 
the  Convention. 

Sir  Charles  Russell.  — It  is  made  a  part  of  the  Convention  but  it  is  of 
a  separate  date  and  in  a  separate  document. 

Senator  Morgan.  -  -  The  ratifications  of  both  were  exchanged  at  the 
same  time  —  probably  at  the  same  moment. 

Sir  Charles  Russell.  —  I  have  no  doubt,  Sir,  that  you  are  right. 

The  President.  --It  is  part  of  our  law  —  I  mean  the  law  which  insti- 
tutes this  Tribunal. 

Sir  Charles  Russell.  --  Quite.  It  is  immaterial  except  to  point  out 
that  the  Treaty  of  Arbitration  is  dated  29th  February,  1892,  and  the  Modus 
nri'ii/l'i  or  convention  is  the  18th  of  April,  1892.  I  am  not  challenging 
the  correctness,  of  course,  of  what  you  say  on  the  matter.  The  point  I 
am  upon  is  different. 

The  President.  --  Both  were  ratified  together. 

Sir  Charles  Russell.  —  So,  Sir,  it  has  just  been  staled. 

The  President.  --  The  ratifications  were  exchanged  together. 

Sir  Charles  Russell.  --  I  point  out  that  under  Article  IV,  in  order  to 
facilitate  proper  enquiries  on  the  part  of  Her  Majesty's  Government  with 
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a  view  to  the  presentation  of  the  case  and  arguments  of  that  Government 
before  the  Arbitrators,  it  is  agreed  that  suitable  persons  will  be  permitted 
at  any  time,  upon  application,  to  visit  or  remain  upon  the  seal  islands 
during  the  sealing  season  for  that  purpose.  That  is  April  of  1892. 

The  President.  --  The  18th  of  April,  1892,  is  the  date  of  the  Treaty. 
Sir  Charles  Russell.  -  That  I  have  staled,  Sir,  -  -  the  18th  of 
April,  1892.  What  I  want  to  point  out,  Sir,  is  thai  all  the  complaint  of 
my  friend  here  is  that  we  were  bound  to  sel  outin  our  original  Case  all  thai 
we  had  lo  say  —  all  that  we  had  to  say  both  on  the  questions  of  right, 
and  upon  the  questions  of  Regulations.  You  recollect  that.  That  is  my 
friends  argument.  Very  well;  but  here  in  April  of  1892  is  a  provision 
that  in  order  to  enable  the  Government  lo  present  its  case,  facilities  are  to 
be  given  to  visit  the  islands.  That  is  April  1892.  I  need  not  remind 
you  —  You  know  enough  of  the  history  of  Ihe  caselo  know — that  the  period 
as  lo  which  it  is  important,  and  the  only  important  period  in  order  to 
judge  of  the  characteristics,  so  far  as  they  are  material,  of  seal  life  in 
the  islands  is  Ihe  breeding  season,  June,  July,  August  and  September, 
and  that  those  are  the  four  months  within  which  are  embraced  the  ful- 
lest, the  besl,  and  Ihe  mosl  complete  opportunities  for  Ihe  inspection  of 
seal  life.  And  yet,  my  friend's  contention  is  that  even  upon  the  question 
of  regulations  we  were  to  be  bound  to  deliver  a  Case  by  the  3rd  of  Septem- 
ber of  1892.  When  you  recollect  the  remoteness  of  Alaska  to  begin  with, 
and  the  remoteness  of  Pribilof  Islands  from  Alaska,  it  is  obvious  that  it 
was  conlemplaled  by  these  parties  that  there  should  be  a  much  extended 
opportunity,  so  far  certainly  as  questions  of  regulation  were  concerned, 
of  affording  such  information,  and  such  assistance  to  this  Tribunal  on  the 
question  of  regulations  as  a  prolonged  enquiry  might  give  them. 

Senator  Morgan.  —  But  did  not  the  60  days  which  you  had  a  right  to 
claim  amply  provide  for  that? 

Sir  Charles  Russell.  — No,  1  do  not  know  that  lhal  would  necessarily 
provide  for  it  at  all,  Sir,  supposing  they  had  extended  it  30  days  more, 
which  is  the  period. 

Mr  Carter.  —  60  days. 

Sir  Charles  Russell.  --Is  begin  with,  Sir,  the  period  which  is  con- 
templated for  extension  is  30  days  additional,  not  60. 

Senator  Morgan.  -  -  IN'ol  exceeding  60  days. 

Sir  Charles  Russell.  --  1  say,  Sir,  lhal  is  an  additional  30  days,  not 
60  days  which  is  contemplated,  but  thai  does  not  refer  lo  Ihe  question  of 
the  original  Case  at  all  but  to  the  Counter  Case  only.  My  friend's  con- 
tention is  that  all  this  ought  lo  have  been  in  Ihe  Original  Case.  You 
follow,  I  think,  that  thai  is  an  answer  lo  Ihe  objection.  In  other  words 
Ihe  case  is  lo  be  delivered  according  lo  Ihe  terms  by  the  3rd  of  September, 
though  we  only  got  our  authority  to  send  to  Ihese  Islands  under  Ihis 
Article  in  April  of  1892.  We  get  our  authority  under  the  Convention 
in  April  of  1892. 

Senator  Morgan.  -  -  Was  anyone  senl  lo  Ihe  Islands? 
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Sir  Charles  Russell.  —  Oh  yes,  and  his  Report  appears  in  the  Counter 
Case. 

Senator  Morgan.  —  He  got  there? 

Sir  Charles  Russell.  --  Oh  yes  --  they  were  sent  by  both  sides,  and 
both  sides  have  submitted  these  Reports  in  their  Counter  Case.  Both 
have  done  the  same  thing.  My  friends,  as  clearly  as  we  have,  have  depar- 
ted from  the  idea,  that  the  whole  case  was  to  be  put  out  in  the  original 
Case.  They  have  chosen,  of  course,  to  say  that  a  great  deal  in  their 
Counter  Case  which  is  new  is  by  way  of  answer,  but  then  you  can  say  that 
anything  is  by  way  of  answer.  It  is  strictly  correct  in  sense  one  —  every- 
thing may  be  said  to  be  by  way  of  answer,  but  only  in  that  sense.  But 
the  question  of  Regulations  stands  upon  an  entirely  different  footing,  which 
I  have  endeavoured  more  than  once  to  make  clear,  and  if  I  have  not  suc- 
ceeded in  making  it  clear  up  to  this  point,  I  should  despair  of  making  it 
clear  by  any  mere  process  of  discussion. 

But  now,  Sir  I  want  to  refer  to  another  matter.  My  friend  Mr  Phelps 
says  "  Oh  but  there  is  another  objection  that  I  have  to  the  admissibilily 
of  this  Supplementary  Report ";  and  that  objection  he  says  is  this  :  the  Ar- 
ticle provides  for  a  Report,  if  they  can  agree,  to  be  made  jointly  —  if  they 
cannot  agree,  for  joint  and  several  Reports;  and  he  says,  having  made 
one  Report,  which  we  have  already  furnished  to  them  under  the  circum- 
stances which  I  will  explain,  they  cease  to  be  vested  with  authority  to 
make  any  other  Report.  They  became  functi  officio,  my  friend  would 
-;i\.  Well,  Sir,  I  do  not  care  to  stop  to  consider  even  that  question.  I 
myself  do  not  see  any  reason  why  they  may  not  make  several  Reports  if 
they  are  so  minded.  I  do  not  see  anything  in  the  Treaty  which  compels 
them  to  exhaust  their  functions  in  one  Report;  but  let  that  pass.  I  base 
the  claim  to  the  admissibility  of  this  document,  not  by  reason  of  any 
sanctity  attaching  to  it,  because  it  comes  from  the  Commissioners, 
but  as  being  evidence  —  "  other  evidence  "  within  the  meaning  of 
Article  VII  directed  and  intended  to  inform  the  minds  of  this  Tribu- 
nal upon  the  question  of  Regulations  when  and  if  that  question  shall 
arise. 

Senator  Morgan.  — But,  Sir  Charles,  it  might  still  be  evidence  might 
it  not,  and  not  have  found  its  way  into  the  record  in  due  season  according 
to  the  Treaty. 

Sir  Charles  Russell.  --  Perfectly,  that  is  my  whole  contention,  Sir. 
You  have  put,  in  one  sentence,  my  whole  contention,  that,  as  regards  the 
questions  of  Regulations,  there  is,  as  contained  in  Article  VII,  provision 
which  has  not  relation  to  the  rest  of  the  Case;  that  is  to  say,  when  the 
Arbitrators  come  to  exercise  judgment,  which  is  not  judicial,  which  is 
not  juristical,  then  they  are  to  seek  such  evidence  as  either  Government 
can  place  at  their  disposition  —  any  matter  which  will  have  the  tendency 
to  affect  or  help  their  judgment  upon  the  question. 

Senator  Morgan.  —  I  beg  to  say  that  I  have  been  misunderstood  if  I  am 
supposed  to  have  stated  in  any  way  that  the  power  to  ordain  Regulations 
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exists  only  upon  a  certain  condition  and  to  be  exercised  at  a  certain  time. 
Sir  Charles  Russell.  -  -  1  am  not  sure  that  I  follow  you,  Sir. 
Senator  Morgan.  — I  say  that  I  have  heen  misunderstood  if  I  have  been 
supposed  to  insist  that  the  power  to  ordain  Regulations  exists  only  upon 
certains  conditions  and  at  a  certain  time,  —  if  Counsel  will  allow  me  to  s;i  \ 
so  —     if  this  Tribunal  should  come  out  with  an  award  in  which  (lie  Regu- 
lations should  be  adopted  or  established,  and  the  award  should  fail  to 
find  the  existence  of  any  of  these  conditions  precedent,  as  they  are  alleged, 
1  Ihink  that  that  award  would  be  unassailable. 

Sir  Charles  Russell.  --  lam  not  prepared  to  say,  Sir, that  the  award 
requires  the  recital  of  any  conditions. 

Senator  Morgan.  —  If  it  does  not  then  it  rests  with  the  Tribunal  to 
say  whether  the  conditions  have  occurred,  and  at  what  time  they  will 
decide  the  matter. 

Sir  Charles  Russell.  —  Undoubtedly,  always  as  far  as  the  Treaty  does 
not  in  express  terms  state  the  way  in  which  those  questions  are  to  be 
dealt  with. 

Lord  Hannen. —  The  Tribunal  is  required  to  find  on  those  five  ques- 
tions. 

Sir  Charles  Russell.  --No  doubt. 
Senator  Morgan.  —  Not  as  a  condition  precedent. 
Sir  Charles  Russell.  —  As  a  condition  precedent. 
Senator  Morgan.  -  -  I  insist  the  other  way. 

Sir  Charles  Russell.  —  I  am  afraid  now  that  1  must  make  the  charge 
that  I  am  being  diverted  from  the  point  that  I  was  making. 

Senator  Morgan.  —  I  understood  that  Counsel  quoted  me  as  having 
said  the  establishment  of  the  condition  precedent  was  a  necessary  foun- 
dation of  the  jurisdiction  and  power  of  this  Tribunal  to  make  the  Award 
on  the  determination  of  Regulations. 

Sir  Charles  Russell.  —  My  learned  friend,  Mr  Phelps,  may  have  so  cited 
you,  that  I  do  not  recollect,  I  certainly  did  not,  and  I  do  not  think  ni\ 
learned  friend  did  either.  I  content  myself  with  reading  what  is  plain  En- 
glish, and  that  plain  English  is,  that  the  decision  of  the  Arbitrators,  a 
distinct  decision,  shall  be  given  on  each  of  the  five  questions. 
Senator  Morgan.  —  In  their  final  Award? 

Sir  Charles  Russell.  —  I  will  come  to  the  question  of  the  final  Award, 
or  interlocutory  Award  in  a  moment,  that  is  not  the  point  I  am  upon, 
-  they  shall  give  a  distinct  decision  on  each  of  those  five  questions. 
Senator  Morgan.  --  But  only  one  Award. 

Sir  Charles  Russell.  —  I  will  come  to  that  in  a  moment,  but  that  they 
shall  give  a  distinct  decision,  I,  for  the  third  time,  repeal  on  those  five 
questions,  and,  it  is  only  if  the  determination  of  those  five  questions 
shall  leave  the  subject  in  a  condition  in  which  the  concurrence  of  Great 
Britain  is  necessary,  then  and  then  only,  the  Regulations  are  necessary, 
and,  whether  a  particular  member  of  this  Tribunal  thinks  so  or  not,  that 
is  my  very  respectful,  clear  and  resolute  submission. 
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Senator  Morgan.  —  I  was  merely  setting  myself  right  about  it,  as 
Counsel  have  alluded  to  the  subject,  I  must  say  I  have  not  intimated  the 
subject  to  be  considered  was  anything  less  than  the  subject  as  to  the  pre- 
servation of  seal  life,  not  in  Behring  sea,  but  in  any  waters  to  which  they 
might  resort. 

Sir  Charles  Russell.  —  1  think  that  latter  observation  is  not  germane 
to  the  matter  in  controversy  now,  but,  as  it  has  been  adverted  to,  when 
the  proper  time  comes,  I  shall  hope  to  demonstrate  that  the  sole  area  of 
dispute  from  the  first  moment  the  dispute  arose  down  to  the  last  moment, 
was  Behring  sea,  and  Behring  sea  only.  But  I  do  not  wish  to  be  led 
away  at  this  moment. 

I  must  advert,  still  trying  to  bear  in  mind  the  point  I  was  upon,  to  the 
suggestion  of  my  learned  friend  that  the  Commissioners  after  they  made 
their  first  Report  were  functi  officio.  I  have  told  the  Tribunal  why  I  did 
not  think  that  important,  because  I  do  not  ask  this  Tribunal  to  attach 
any  peculiar  character  or  importance,  or  to  place  this  Supplemental  Re- 
port  upon  any  higher  plane,  than  any  other  evidence  that  might  be  offered 
to  them  for  the  question  of  Regulations  with  which  alone  it  is  conversant. 

The  President.  -  -  You  mean  that  you  put  the  Supplementary  Report 
upon  the  same  plane  as  the  first? 

Sir  Charles  Russell.  -  -  Well,  I  myself  think  it  is  not  upon  any  very 
high  plane  and  I  will  tell  you  why.  Let  me  point  this  out. 

The  President.  --  As  to  Article  IX? 

Sir  Charles  Russell.  -  -  Let  me  call  your  attention  to  this  Article  IX  : 
"  The  four  Commissioners  shall,  so  far  as  they  may  be  able  to  agree, 
make  a  joint  Report  to  each  of  the  two  Governments,  and  they  shall  also 
report  either  jointly  or  severally  to  each  Government  on  any  points  on 
which  they  may  be  unable  to  agree.  "  Then  I  want  to  know,  is  a  peculiar 
sanctity  or  importance  to  be  given  to  the  Reports  in  which  they  differ, 
according  to  whether  they  come  from  the  United  States  or  Great  Britain? 
The  very  fact  that  they  are,  as  the  event  has  turned  out  to  be,  and  as  one 
might  well  have  supposed  it  would  be,  unable  to  agree  in  the  Report,  and 
take  different  views,  and  report  in  different  language  according  to  the 
stand  point  they  take,  -  -  you  cannot  extend  to  two  sets  of  discordant 
and  disagreeing  Reports,  —  you  cannot  to  each  extend  any  peculiar  sanc- 
tity or  place  them  on  any  peculiar  plane. 

Each  must  stand  on  its  merits,  and  the  premises  on  which  it  is  based 
and  the  value  the  Tribunal  thinks  in  the  consideration  of  those  Reports 
they  respectively  deserve,  —  no  more  and  no  less,  and  all  this  about  spe- 
cial sanctity,  or  peculiar  character,  or  high  plane,  or  low  plane,  may  be 
dismissed  from  this  controversy  as  of  no  real  moment  whatever.  The 
Treaty  is  contemplating  Reports  as  wide  asunder  as  the  poles,  and  yet 
you  are  supposed  to  impart  equal  sanctity,  and  place  each  on  an  equal 
plane  free  from  criticism.  All  is  to  go  before  the  Arbitrators,  if  they 
'lisugree,  the  Arbitrators  are  to  say  to  which  they  give  effect,  and  how  far 
they  are  to  give  effect. 
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I  still  have  not  said  what  I  want  to  say  on  the  f'tincti  offido  point.  It 
is  this.  That  my  learned  friends  did  not  themselves  conceive  that  their 
Commissioners  were  fitncli  officio  when  they  made  their  lirsl  Ileport.  is 
clear,  because  my  learned  friends  will  find  that  they  have  under  a  different 
date  included  in  the  documents  which  they  have  put  in  their  Case,  three 
Heports  of  different  dates  from  their  Commissioners.  Very  well. 

Now  I  pass  from  that  which  I  consider  a  very  small  point. 

Mr  Phelps.  —  One  is  the  joint  Report. 

Sir  Richard  Webster.  --  No,  they  are  separate  Reports. 

Sir  Charles  Russell.  -  -  If  the  joint  Report  is  to  be  regarded  there 
are  three.  There  is  the  joint  Report  which  may  be  said  to  be  a  Report 
in  which  the  United  States  and  British  Commissioners  agreed  to  differ, 
and  two  separate  Reports  by  the  United  States  Commissioners  besides. 

Now,  it  remains  for  me,  before  finally  leaving  this  question  of  the 
meaning  of  "other  evidence  "within  Article  VII  to  beg  the  consideration 
of  the  Tribunal  to  these  two  points.  I  have  pointed  out  in  the  Convention 
of  April  1892,  facilities  were  given  to  the  Representatives  of  Great  Britain 
to  elaborate  by  further  enquiry  and  examination  this  question  of  seal  life 
so  far  as  it  had  an  important  bearing  either  on  the  question  of  property, 
or  upon  the  question  of  Regulations. 

You  will,  of  course,  understand  when  I  say  that  as  far  as  the  Supple- 
mentary Report,  the  admissibility  of  which  is  now  alone  in  question,  that 
is  conversant,  and  offered  only  as  conversant  with  the  question  of  Regu- 
lations and  Regulations  only,  and  I  have  pointed  out  in  April  1892,  recol- 
lecting the  season  in  which  observation  can  be  made  is  June,  July,  Au- 
gust and  September,  and  regarding  the  remoteness  of  the  region  in 
question,  and  the  infrequency  of  means  of  communication,  that  the 
parties  obviously  intended  that  the  information  to  be  derived  from  that 
further  opportunity  for  examination  should  be  in  some  way  available. 

I  have  a  further  observation  to  make  that  I  would  respectfully  urge 
as  having  a  most  material  bearing  on  Article  VII.  You  are  aware  that  the 
Convention  of  1892  was  the  second  Convention  in  the  nature  of  a  modus 
vivcndi.  You  are  aware  that  under  the  lirst  Convention,  as  under  the 
second,  restrictions  were  submitted  to  by  the  United  Stales  as  to  the 
extent  of  its  slaughter  of  seals  upon  the  Islands  themselves,  and  that  the 
citizens  or  subjects  of  Great  Britain  submitted  to  restrictive  regulations 
of  a  severe  kind  upon  the  question  of  pelagic  sealing.  Is  it  to  be  said  with 
any  show  of  reason  that  if  the  result  of  that  experiment,  if  the  result  of 
the  action  of  these  two  Conventions  in  the  nature  of  temporary  arrange- 
ments did  throw  any  useful  light  upon  the  question. of  what  Regulations 
should  be  ordained  by  this  Tribunal,  that  this  Tribunal  is  to  be  shut  out 
upon  that  question  of  Regulations  from  the  consideration  of  that  which 
would  have  a  clear  and  a  direct  bearing  upon  what  ought  to  be  the  exer- 
cise of  their  discretion  in  the  matter  of  Regulations  itself  ?  I  repeal  it 
might  be,  I  do  not  affirm  that  it  was,  but  that  there  might  have  been  such 
evidence  of  the  effect  of  the  operations  of  either  ihemoditx  rivendi  of  1891 
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or  of  1892  as  might  have  thrown  the  most  valuable  light  on  the  character 
of  the  Regulations  which  this  Tribunal  should  ordain;  and  I  say  again, 
and  it  is  the  last  observation  that  1  shall  make  on  that  topic,  that  I  do  not 
the  least  recede  from  the  position  which  I  submit  is  an  invulnerable  one, 
that  on  the  question  of  Regulations  this  Tribunal  has  no  right  to  shut  out 
from  its  consideration,  upon  its  merits,  any  evidence  offered  by  either 
Government  up  to  the  very  moment  that  this  Tribunal  retires  to  consider 
the  questions  of  Regulations. 

Now  I  have  one  more  duty  to  discharge  before  I  sit  down,  and  that  is 
to  show  that  the  positions  which  I  have  taken  up  in  this  argument  are  the 
positions  which  the  Government  of  the  Queen  look  up  in  its  original  Case ; 
that  it  is  the  position  which  it  maintained  when  the  discussion  arose  in 
the  interval  between  the  original  Case  and  the  Counter  Case ;  and  1  do  that 
not  merely  to  prove  the  consistency  of  our  positions;  but  to  show  to  this 
Tribunal  that  the  United  States  Representatives  had  from  the  first  to  the 
last  notice  of  the  plan  which  we  were  in  good  faith  and  with  deliberation 
pursuing.  I  refer  first  in  that  connection  to  the  Case  originally  presented. 
You  will  recollect  that  that  case  was  presented  on  the  3rd  of  September, 
1892,  and  at  page  10  of  that  Case,  the  5th  Question  of  property  and  pro- 
tection, is  referred  to,  and  those  who  prepared  the,  Case  proceed  thus  :  - 

"  This  will  be  briefly  considered,  but  the  proposition  which  appears 
to  be  embodied  in  this  question  is  of  a  character  so  unprecedented  that 
in  view  of  the  absence  of  any  precise  definition  it  is  impossible  to  discuss 
it  at  length  at  the  present  time.  It  will,  however,  be  treated  in  the  light 
of  such  official  statements  as  have  heretofore  been  made  on  the  part  of 
the  United  States,  its  discussion  in  detail  being  necessarily  reserved  till 
such  time  as  the  United  States  may  produce  the  evidence  or  allegations 
upon  which  it  relies  in  advancing  such  a  claim  ".  I  do  not  stop  to  con- 
sider whether  the  advisers  of  the  Queen  were  right,  or  whether  they  were 
wrong  in  that  position.  Their  view  was  that  this  was  a  claim,  and  is  a 
claim,  novel  and  unprecedented,  that  the  onus  lay  upon  those  who  put 
forward  a  claim  so  novel  and  unprecedented,  to  justify  it  by  facts  and 
by  arguments,  and  that  the  onus  was  not  upon  Great  Britain  to  disprove 
-  the  onus  was  on  the  United  States  affirmatively  to  prove. 

Then  it  proceeds  to  the  question  of  Regulations,  and  it  sets  out  Arti- 
cle VII,  and  then  it  goes  on  :  "  The  terms  of  this  Article  make  it  necessary 
that  the  consideration  of  any  proposed  Regulations  should  be  postponed 
until  the  decision  of  the  Tribunal  has  been  given  on  the  previous  ques- 
tions. Reyond,  therefore,  demonstrating  that  the  concurrence  of  Great 
Rritain  is  necessary  to  the  establishment  of  any  Regulations  which  have  for 
their  object  the  limitation  or  control  of  the  rights  of  British  subjects  in 
regard  to  seal-fishing  in  non-territorial  waters,  it  is  not  proposed  to  dis- 
cuss the  question  of  the  proposed  Regulations,  or  the  nature  of  the  evi- 
dence which  will  be  submitted  to  the  Tribunal.  "  That  is  at  pages  10  and 
M  of  the  original  Case.  On  page  135,  Chapter  VIII,  of  the  same  Case, 
in  relation  to  the  question  of  properly  and  protection,  it  is  there  stated  : 
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"  The  claim  involved  in  this  question  is  not  only  new  in  the  present  dis- 
cusion,  but  is  entirely  without  precedent.  It  is,  moreover,  in  contradiction 
of  the  position  assumed  by  the  United  States  in  analogous  cases  on  more 
than  one  occasion.  The  claim  appears  to  be  in  this  instance  made  only 
in  respect  of  seals,  but  the  principle  involved  in  it  might  be  extended  on 
similar  grounds  to  other  animals  ferse  natww,  such,  for  instance,  as  wha- 
les, walrus,  salmon  and  marine  animals  of  many  kinds.  "  And  then  it 
proceeds  to  say  that  these  being  admittedly  animals  f'erv  nature,  it  was 
the  duty  of  the  United  States  if  they  songht  to  make  a  claim  to  property  in 
relation  to  them  to  establish  their  grounds  consistently  with  a  Municipal 
law  of  their  own  or  any  other  country. 

Then  that  subject  is  dismissed  with  this  final  note.  "  In  the  absence 
of  any  indication  as  to  the  grounds  upon  which  the  United  states  base 
so  unprecedented  a  claim  as  that  of  a  right  to  protection  of  or  property  in 
animals  ferx  naturse  upon  the  high  seas,  the  further  consideration  of  this 
claim  must  of  necessity  be  postponed;  but  it  is  maintained  that,  accor- 
ding to  the  principles  of  International  law,  no  property  can  exist  in  ani- 
mals ferse  nalurse  when  frequenting  the  high  seas  ".  And  finally,  in  re- 
lation to  Regulations,  which  is  the  matter  which  I  have  more  immediately 
in  hand,  it  proceeds  —  "  Great  Britain  maintains,  in  the  light  of  the 
facts  and  arguments  which  have  been  adduced  on  the  points  included  in 
the  6th  Article  of  the  Treaty,  that  her  concurrence  is  necessary  to  the 
establishment  of  any  Regulations  which  limit  or  control  the  rights  of 
British  subjects  to  exercise  their  right  of  the  pursuit  and  capture  of  seals 
in  the  non-territorial  waters  of  Behring  sea.  The  further  consideration 
of  any  proposed  Regulations  and  of  the  evidence  proper  to  be  considered 
by  the  Tribunal  in  connection  therewith  must  of  necessity  be  for  the  pre- 
sent postponed  ".  It  is  clear  therefore,  what  was  (he  position  (it  cannot 
be  doubted)  bond  fide  taken  up  by  the  representatives  and  advisers  at 
that  time  of  the  Crown  as  to  the  proper  position  in  this  question. 

Then  we  come  to  the  correspondence  which  took  place  between 
Mr  Foster  and  the  representatives  of  the  Queen  in  Washington  in  Sep- 
tember 1892,  after  the  Case  has  been  delivered.  Mr  Phelps  has  already 
referred  to  this  matter,  but  I  must  follow  it  up.  The  pith  of  Mr  Fosters' 
complaint  is  contained  in  the  second  paragraph  of  that  letter,  and  I  am 
reading  from  the  Appendix  to  the  Counter  Case  presented  on  behalf  of 
the  Queen,  Volume  I,  page  1.  —  "  I  am  now  directed  by  the  President  to 
say  that  he  has  observed  with  surprise  and  extreme  regret  that  the  Bri- 
tish Case  contains  no  evidence  whatever  touching  the  principal  facts  in 
dispute  upon  which  the  Tribunal  of  Arbitration  must,  in  any  event,  lar- 
gely, and,  in  one  event  entirely,  depend.  No  proof  is  presented  upon 
the  question  submitted  by  the  Treaty  concerning  the  right  of  property  or 
property  interest  asserted  by  the  United  States  in  the  seals  inhabiting  the 
Pribilotf  Islands  in  Behring  sea,  or  upon  the  question  also  submitted  to 
the  Tribunal  of  Arbitration  concerning  the  concurrent  Regulations  which 
might  be  necessary  in  a  certain  contingency  specified  in  the  Treaty. 
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That  is  the  pith  of  the  letter,  which  view,  so  expressed,  he  proceeds  to 
argue  at  length.  1  will  only  say  now  in  passing  that  I  regret,  and  hope 
he  regrets,  one  statement  made  in  that  letter. 

It  is  the  statement  which  is  to  be  found  on  page  4  of  the  same  corres- 
pondence, in  which  he  suggests,  and  if  I  did  not  misunderstand  him  my 
learned  friend,  Mr  Phelps,  today  —  No,  I  am  wrong  upon  that ;  I  do  not 
think  he  did;  I  thought  he  did,  but  he  did  not,  — it  is  a  statement  which 
Mr  Foster  thinks  it  right  to  make,  or  a  suggestion,  that  our  Commissioners, 
the  Commissioners  of  Her  Britannic  Majesty,  have  made  up  their  Report 
not  according  to  their  own  views  of  what  they  ought  to  report,  but  had 
taken  advantage  of  the  fact  that  the  United  States'  Commissioners'  Report 
had  been  presented  with  the  United  States  Case  in  order  to  concoct  a 
Report  which  should  be  an  answer  to  the  Report  of  the  United  States, 
Commissioners.  The  language  in  which  he  makes  that  very  grave  sug- 
gestion is  this.  "  It  was  an  advantage  which  it  is  conceived  was  not 
intended  to  be  afforded  to  either  party  that  in  taking  its  evidence-in- 
chief,  it  should  have  the  benefit  of  the  possession  of  all  the  evidence  on 
the  other  side,  as  also  that  in  making  up  the  Report  of  its  Commissioners 
it  should  first  be  provided  with  that  of  their  colleagues  representing  the 
other  Government  in  respect  to  those  points  upon  which  they  have  failed 
to  agree.  "  That  suggestion,  of  course,  means  what  I  have  said;  that  the 
British  Commissioners  were  going  to  do  a  dishonest  and  a  dishonourable 
thing,  that  instead  of  making  their  Report  as  they  conceived  it  right  to 
make  their  Report,  they  were  going  to  make  a  Report  which  was  an 
answer  to  the  Report  with  which  they  had  already  been  furnished  by  the 
United  States. 

Now,  I  respectfully  commend  to  his  Tribunal  the  perusal  of  Lord 
Rosebery's  letter  to  Mr  Herbert  in  answer  to  this  argument  and  complaint 
of  Mr  Foster.  It  is  to  be  found  on  page  4.  Of  course,  it  is  not  for  me 
to  say,  but  I  have  listened  with  the  attention  it  deserved  to  the  argument 
of  my  learned  friend  Mr  Phelps  and  1  did  not  detect  that  he  had  discovered 
any  flaw  in  that  argument  of  Lord  Rosebery.  Let  me  call  your  attention 
to  what  he  says.  At  the  lop  of  page  5  he  says,  after  drawing  the  distinc- 
tion between  the  character  of  the  questions.  "  It  will  be  noted  that  the 
seventh  article  of  the  Treaty  refers  only  to  the  Report  of  a  Joint  Commis- 
sion, and  it  is  by  the  ninth  Article  alone  provided  that  the  joint  and 
several  reports  and  recommendations  of  the  Commissioners  may  be  sub- 
mitted to  the  Arbitrators,  should  the  contingency  therefore  arise.  The 
event  therefore  on  the  happening  of  which  the  Report  or  Reports  and 
further  evidence  are  to  be  submitted  is  there  indicated  by  the  Treaty ; 
-  that  event  being  the  determination  of  the  five  points  submitted  in  the 
sixth  Article  unfavourably  to  the  claim  of  the  United  States,  and  so  that 
the  subject  is  left  in  such  a  position  that  the  concurrence  of  Great 
Britain  is  necessary  for  the  purpose  of  establishing  proper  Regulations. 

It  will  be  noticed  further,  that  the  inquiries  of  the  Commissioners  are 
confined  by  Articles  VII  and  IX  to  the  question  of  Regulations,  and  have 
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no  reference  to  the  points  raised  l.\  \rli< •!«•  VI.  II  is  clear  Ihorefore 
thai  l>>  the  Treaty  it  was  intended  thai  the  Reporter  Reports  of  the  Com- 
missioners should  be  produced,  not  as  part  of  the  Case  upon  the  questions 
slated  in  Article  VI,  hut  at  a  later  stage  and  then  only  in  the  contingent 
above  referred  to. 

Then  "  with  regard  to  question  5  ",  —  I  hat  is  the  properly  or  protection 
point.--  "  of  Article  VI  the  Government  ofller  Britannic  Maje~|\,  belie- 
ving thai  the  alleged  "  right  of  properly  or  properly  interest  "  depends 
upon  questions  of  law,  and  not  upon  the  habits  of  seals  ami  I  lie  incidents 
of  seal  life,  have  slated  propositions  of  law  which  in  their  opinion  de- 
monstrate that  the  claim  of  such  right  is  not  only  imprecedentcd,  but 
untenable.  These  propositions  will  be  found  at  pages  135  to  140,  153  to 
157,  and  propositions  15,  1(5  and  17  on  page  160  of  the  Case  of  this 
Government.  This  being  the  view  of  the  Government  of  Her  Brilannic 
Majesty,  it  would  have  been  altogether  inconsistent  with  it,  and,  indeed, 
as  they  conceive,  illogical  and  improper,  lo  have  introduced  in  to  the 
British  Case  mailer  which  in  the  opinion  of  Her  Majesty's  Government 
can  only  be  legitimately  used  when  the  question  of  concurrent  Regulations 
is  under  consideration.  '  He  then  enlarges  upon  those  views  and  pro- 
ceeds --  and  this  is  the  point  to  which  I  wish  to  bring  this  discussion 
now ;  ' '  These  are  the  views  of  the  Government  of  Her  Britannic  Majesty, 
and  lliey  must  maintain  their  correctness.  But  Hie  Government  of  the 
United  Slates  have  expressed  a  different  view ;  they  have  taken  the  posi- 
tion that  any  facts  relevant  to  the  consideration  of  concurrent  Regula- 
tions should  have  been  included  in  Hie  Case  on  behalf  of  Her  Britannic 
Majesty  presented  under  Article  III, and  that  the  absence  of  any  statement 
of  such  facts  in  that  Case  has  placed  the  United  States  at  a  disadvantage. 
The  Government  of  Her  Britannic  Majesty  while  dissenting  from  this  view 
are  desirous  in  every  way  lo  facilitate  the  progress  of  the  Arbitration 
and  are  therefore  willing  lo  furnish  atonce  to  the  Government  of  the 
United  States  and  lo  the  Arbitrators  the  separate  Report  of  the  British 
Commissioners  with  ils  Appendices. 

The  Government  of  the  United  Slates  arc  at  liberty,  so  far  as  they 
think  fit,  lo  treat  there  documents  as  part  of  the  Case  of  the  Governmenl 
of  Her  Britannic  Majesty. 

He  then  deals,  in  dignified  and  I  think  most  courteous  language, 
with  the  suggestion  to  which  I  have  abready  referred,  the  injurious  sug- 
gestion, and  he  expresses  regret  that  it  should  have  been  made.  Me 
meets  it  by  shortly  stating  that  the  Report  and  Appendices  so  far  from 
being  made  to  meet  Ihc  Report  furnished  with  the  Case  of  the  United 
Slates  in  the  words  in  which  I  hey  are  now  (that  is  October,  1892),  presen- 
ted to  the  United  States,  were  printed  on  the  21st  of  June,  that  is  iosa\, 
three  months  before  we  saw  or  could  have  seen  their  Commissioners' 
Report,  and  "  laid  before  the  Uueen  in  pursuance  of  Her  Majesty's  Com- 
mission ". 

Then  comes  Mr  Foster's  answer  ;  and  I  think  my  learned  friend  did 
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not  quite  realise  what  was  the  effect  of  Mr  Foster's  answer.  We  regard  it 
as  practically  an  assent  to  Hie  position  taken  up  by  Lord|l{osebery,  an  assent 
in  this  sense,  that  they  were  willing  to  take  and  did  take  the  Heport  of  the 
British  Commissioners  as  pratically  all  that  we  were  going  to  oiler  on  the 
incidents  of  seal  life  if  and  so  far  as  they  had  any  relation  to  property.  We  do 
not  recede  from  thai,  lie  main  tain  the  position  still;  that,  so  far  as  the  deter- 
mination of  the  question  of  properly  interest  in  individual  seals, in  so-called 
herds  of  seals,  or  an  industry  carried  on  by  tho  killing  of  seals  goes,  it 
stands  for  judgment  upon  facls  that  are  practically  undisputed.  The  question 
is,  the  principles  of  law  that  are  applicable  to  those  facts.  In  acknowledging 
this,  Mr  Foster  says  "  If,  as  I  believe  and  assume,  this  Report  contains 
substantially  all  the  matter  which  Her  Majcstys'  Government  will  rely  upon 
to  support  its  contentions  "  not  as  to  regulation  "  in  respect  to  the  nature 
and  habits  of  fur  scalsand  the  modes  ofcapturing  them  ;  I  entertain  a  con- 
fident hope  that  all  further  difficulty  upon  the  questions  discussed  in  this 
note  may  be  avoided.  "  I  answer  to  that,  that  Mr  Foster  may  assume 
we  do  not  seek  to  disturb  his  assumption,  thai  in  the  document  then  com- 
municated as  Far  as  we  believe  any  of  the  facts  in  it  are  material  upon  the 
question  of  properly  protection,  —  we  have  no  desire  to  add  to  that  store 
of  information,  whether  if  is  ample  or  whether  if  is  deficient:  but,  on 
tin:  question  of  regulations,  we  have  never  receded  from  the  position, 
and  do  not  recede  from  the  position,  we  did  lake  up  in  the  original  Case 
and  are  entitled  lo  take  up,  and  which  is  based  on  our  construction, 
which  we  submit  is  inconlcslably  the  right  construction,  that  that 
Article  VII  does,  in  the  mailer  of  regulations,  provide  for  the  possibi- 
litv  and  admissibilitv  of  fnrlhcrevideiire  lendered  by  either  (iovernrnenl. 

W  9  * 

lie  then  concludes  :  "  I  deem  if  necessary,  however,  lo  say  Ilia!  I  he. 
Government  of  the  United  States  will,  should  occasion  arise,  firmly 
insist  upon  its  interpretation  of  the  Treaty,  and  that  it  reserves  its 
right  lo  protest  against  and  oppose  Ihe  submission  lo  a  reception  by  (he 
Arbitrators  of  any  mailer  which  may  he  inserted  in  the  Krilish  Counter 
Case  which  may  not  be  justified  as  relevant  by  way  of  re  ply  to  the  Case 
of  the  United  Slales.  "  Our  position  is  this,  as  far  as  our  original  Case- 
was  concerned.  We  do  nol  seek  lo  supplcrneul  il  by  any  incidents  re- 
lating to  seal  life  which  have  any  bearing  on  questions  of  properly  except 
in  so  far  as  Ihe  new  mailer  introduced  in  the  Counter  Case  is  (here 
introduced  in  the  terms  of  Mr  Foster's  qualification  as  an  answer  to  the 
allegations  and  -lalemenK  ;iml  evidence  put  forward  in  the  Case  of  the 
I'niled  Stales;  bnl  as  lo  regulations  I  do  nol  depart  from  the  posilion  I 
had  previously  assumed. 

Now  we  gel  to  the  next  stage  of  this  mallei-  which  I  wish  lo  follow  out 
10  lha.l  there  may  be  no  dispute.  The  moment  came  for  the  delivery  of 
the  Counter  Case.  What,  do  we  do?  In  Ihe  Counter  Case,  they  follow 
the  same  posilion  consistcnlly  throughout.  On  pape  .'{  of  the  Counter 
Ca-e  there  is  Iliis  passage  :  -  "  The  subject  of  the  regulations  (if  any) 
which  are  necessary  and  the  waters  over  which  the  regulations  should  ex- 
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tend  referred  lo  in  Article  Ml  of  the  Treaty  is  considered  in  Part  II. 
For  reasons  more  explicitly  slated  in  correspondence  which  \\ill  he  found 
in  the  Appendix,  the  consideration  of  this  point  "  —that  is  regulations  — 
"  have  been  treated  in  this  Counter  Case  "  -  win  ?  —  "  but  only  in  defe- 
rence lo  the  wish  expressed  1>\  the  United  Stales,  that  arguments  upon 
all  the  questions  with  which  the  Arbilralors  may  have  lo  deal  should  be 
placed  before  Ihe  Tribunal  by  means  of  Ihe  Case  and  Counler  Case.  The 
Governmenl  of  Her  Brilannic  Majesty  have  adduced  these  arguments  un- 
der prolesland  wilhoul  prejudice  to  their  contention,  that  the  Arbitrators 
will  not  enler  upon  or  consider  the  question  of  the  proposed  Regulations 
until  they  have  adjudged  upon  the  five  questions  enumeraled  in  Arlic- 
le  VI,  upon  which  they  are  by  the  terms  of  the  Treaty  required  to  give  a 
distincl  decision,  upon  Ihe  termination  of  which  alone  depends  the  ques- 
lion  whether  they  shall  enter  upon  the  subject  of  regulations.  Her  Majes- 
ly's  Government  reserve  also  their  right  lo  adduce  furlher  evidence  on 
Ihis  subject,  should  Ihe  nalure  of  Ihe  argument  contained  in  the  Counler 
Case  on  behalf  of  Ihe  Uniled  Slales  render  such  a  course  necessary  or  ex- 
pedient. '  They  claimed  thai  Ihen,  and  I  as  represenling  Ihe  Govern- 
menl now  claim  il  as  wilhin  Ihe  righl  provided  for  by  Ihe  Article  VII  to 
aid  Ihe  Tribunal,  together  with  the  Report  of  the  Commission  -  -  to  aid 
them  wilh  such  olher  evidence  as  either  Government  "  may  upon  the 
question  of  the  Regulations  "  submil  ". 

Again  al  page  166  D  of  Ihe  Brilish  Counler  Case  the  question  is  referred 
to  and  1  think  that  that  answers  the  question  addressed  to  us  by  one  of 
your  body  as  to  when  this  position  was  taken  up.  I  have  shown  the 
position  under  the  Original  Case.  I  have  shown  the  position  in  the  cor- 
respondence with  Mr  Foster,  and  now  the  position  in  Ihe  Counler  Case  : 
"  Upon  any  discussion  before  Ihe  Tribunal  upon  Ihe  subjecl  of  Regu- 
lalions,  Her  Majesly's  Governmenl  will  refer  if  necessary  to  the  supple- 
mentary Report  of  the  British  Commissioners  which  is  now  in  course  of 
preparation  and  will  it  is  believed  be  presented  to  Her  Majesty's  Govern- 
ment by  the  31st  of  January  1893  "  and  it  was  so  presented  and  bears 
that  date.  The  succeeding  Chapters  have  been  prepared  in  order  lhal  Ihe 
Arbitrators  may  be  put  in  possession  of  Ihe  consideralion  ol  the  other 
facts  material  to  the  consideralion  of  Ihe  queslion  of  Regulations  and  of 
Ihe  reply  on  behalf  of  Her  Majesly's  Governmenl  lo  Ihe  argumenl  and 
allegations  of  facl  contained  in  the  case  of  the  United  Slates  wilh  refe- 
rence to  pelagic  sealing  and  the  management  of  the  Islands  in  the  past. 

Now  Ihere  is  but  one  furlher  slage  of  Ihis  controversy  or  discussion 
and  it  is  the  correspondence  which  my  learned  friend  in  solemn  tones 
referred  to  this  morning.  That  is  the  note  addressed  by  the  late 
Mr  Elaine  when  he  had  ceased  to  be  Secrelary  of  State  and  when 
Mr  Foster  had  succeeded  to  thai  posilion. 

I  refer  with  some  reluctance  lo  Ihese  queslions  of  disputes  belween  two 
ministers,  to  each  of  whom  I  desire  to  attribute  equally  good  faith.  I 
think  it  is  unfortunate  that  these  discussions  should  arise.  1  think,  more- 
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over,  that  it  is  unnecessary  that  they  should  arise.  As  I  have  said  before, 
if  you  have  ambiguity  in  a  Treaty  or  any  other  document  you  may  even 
refer  to  extrinsic  facts,  or  you  may  even  refer  to  documents  which  led  up 
to  that  Treaty  or  agreement,  in  order  to  clear  up  the  common  ambiguity 
relating  to  subject  matter  and  so  forth,  but  in  this  case  the  parties  have 
definitely,  in  English  which  is  clear  and  intelligible  to  those  used  to  con- 
true  English,  expressed  the  purposes  to  which  both  Governments  are  com- 
mitted; and  I  have  therefore  dealt,  as  the  main  point  and  purpose  of  my 
argument,  with  the  construction  of  the  Treaty  itself  as  that  which  ought 
to  guide  the  Tribunal.  But  as  my  learned  friend  has  felt  himself  justified 
in  referring  to  this  I  am  bound  to  refer  to  the  answer  which  was  made  by 
Sir  Julian  Pauncefote  ;  I  believe  Mr  Elaine  was  very  ill  at  this  time.  I  think 
I  am  right  in  saying  that.  It  is  addressed  to  Mr  Foster,  and  dated  Sep- 
tember 9th,  1892,  and  is  at  page  8  of  the  appendix  to  the  British  Coun- 
ter Case.  I  do  not  think  it  appears  in  the  United  States  Case  at  all. 

Mr  Phelps.  -  -  Mr  Elaine's  does. 

Sir  Charles  Russell.  —  Yes,  but  not  the  correspondence  as  a  whole. 
Mr  Elaine  writes  "  After  an  arbitration  had  been  resolved  upon  between 
the  United  States  and  British  Governments,  a  special  correspondence 
between  the  Departement  of  State  and  Lord  Salisbury  ensued,  extending 
from  early  in  July  to  the  middle  of  November,  1891.  The  various  subjects 
which  were  to  be  discussed,  and  the  points  which  were  to  be  decided,  by 
the  Arbitrators  in  the  affair  of  the  Eehring  sea  were  agreed  upon  in  this 
correspondence.  A  month  later  Sir  Julian  Pauncefote  the  British  Minister 
and  myself  arranged  the  correspondence,  and  reduced  the  propositions 
and  counter  propositions  to  a  Memorandum  which  was  signed  by  us  on  the 
18th  December.  Subsequently,  the  questions  which  had  arisen  between  the 
two  Governments  concerning  the  jurisdictional  rights  ",  and  soon  "  were 
expressed  in  the  form  of  a  Treaty  concluded  at  Washington  on  the 
29th  February  1892;  '  —  I  do  not  think  it  is  necessary  to  read  every 
word  of  this,  because  it  is  not  material  to  the  point;  but  this  is  the 
important  position. 

"  In  all  these  steps,  including  the  correspondence  with  Lord  Salisbury, 
the  Memorandum  concluded  between  Sir  Julian  and  myself,  and  the  Treaty 
that  was  ultimately  proclaimed  on  the  9th  May,  1892,  and  which  was 
negotiated  by  Sir  Julian  and  myself  not  one  word  was  said  or  intimated 
respecting  the  question  now  raised  by  the  British  Government  as  to  " 
I  want  to  call  your  attention  to  this  extraordinary  language  —  "  as  to  a 
secondary  submission  of  evidence  after  the  first  five  points  set  forth  in 
Article  VI  had  been  decided  by  the  Arbitrators.  It  was  never  intimated 
that  any  other  mode  of  proceeding  should  be  than  that  which  is  expressed 
in  Articles  III,  IV  -  -  and  V  of  the  Treaty.  I  shall  be  surprised  if  Sir 
Julian  Pauncefote  shall  differ  in  the  slightest  degree  from  this  recital  of 
facts  ". 

I  will  read  what,  Sir  Julian  Pauncefote  said  in  a  moment,  but  there 
lurks  in  this  (though  not  so  obviously)  as  in  the  argument  of  Mr  Phelps 
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the  suggestion  that  we  are  here  contending  that  there  shall  be  two  sepa- 
rate awards.  First  two  separate  hearings  and  then  two  separate  awards.  I 
do  not  say  it  would  be  outside  the  authority  of  the  tribunal  if  they  thought 
right  he  deal  with  it  in  separate  awards.  1  do  not  expressan opinion,  nor 
is  it  necessary  that  I  should  one  way  or  the  other.  But  what  is  necessary, 
is  that  there  should  be  an  expression  of  the  determination  of  the  five  ques- 
tions submitted  in  Article  VI.  The  intimation,  it  is  quite  enough,  of  the 
distinct  decision  of  the  Arbitrators  on  the  point  before  they  can  proceed 
to  the  next  point  in  the  question  of  regulations  ;  and  as  regards  the  ques- 
tion of  regulations  substantially  on  both  sides  the  matter  is  entirely, 
before  the  Tribunal.  My  learned  friends  have  said  they  have  not  read  this 
Supplementary  Report.  I  think  they  would  have  been  wiser  if  they  had,  we 
begged  them  to  read  it  without  prejudice  to  their  objection,  but  they  have 
not  apparently,  and  the  result  is  that  Mr  1'helps  gives  it  an  inaccurate  des- 
cription. He  says  it  embraces  a  number  of  new  depositions.  It  does 
nothing  of  the  kind.  It  is  a  further  argument  on  further  consideration  of 
the  view  that  the  British  Commissioners  took  upon  the  question  of  regula- 
tions, nothing  more. 

Then,  Sir,  I  have  to  read  this  answerof  Mr  Blaine  on  this  point. 

The  President.  --  Perhaps  that  would  keep  till  to  morrow. 
Sir  Charles  Russell.  —  If  you  please,  I  should  much  prefer  it 
The  President.  -  -  Then,  before  we  adjourn,  I  call  the  attention  of  the 
Agents  of  both  Governments  to  the  unsatisfactory  character,  I  am  sorry 
to  say,  of  the  shorthand  report  which  has  been  given  us.     It  has  been  a 
source  of  great  inconvenience. 

Sir  Charles  Russell.  —  May  I  stale  what  has  been  arranged,  and  I 
think  it  will  be  found  to  work  well.  We,  on  the  whole,  thought  that,  as 
the  compositors  who  have  set  up  the  type  for  that  hrint  were  not  accus- 
tomed to  the  English  language,  or  certainly  not  much  accustomed  to  read 
it  in  manuscript,  it  was  a  very  creditable  production  on  the  part  of  the 
compositors  of  this  great  capital.  There  are,  undoubtedly,  a  number 
of  inaccuracies,  but  it  has  been  arranged,  with  the  assistance  of  your 
secretaries  and  the  secretaries  of  the  members  of  the  Tribunal,  that 
there  shall  be  a  corrected  print  at  the  end  of  each  week,  that  is  to  say, 
that  the  prints  for  the  week  shall  all  be  corrected,  and  there  shall  be  a 
reprint  of  the  corrected  copy. 

The  President.  —  Then  these  are  to  be  considered  as  proofs? 

Sir  Charles  Russell.  —  These  are  to  be  considered  as  proofs  for 
temporary  use. 

The  President.  —  That  is  a  very  good  arrangement. 

Adjourned  till  to-morrow  at  H.30. 


FIFTH    DAY.   APRIL,   6™,  1893 


Sir  Charles  Russell.  -  -  Sir,  when  the  Tribunal  adjourned  yesterday 
evening  I  was  calling  attention  to  the  letter  of  Mr  Blaine  of  the  8th  Nov- 
ember 1892  addressed  to  his  successor  in  office  as  Secretary  of  State, 
namely,  Mr  Foster;  and  Mr  Blaine  says  that  not  one  word  was  said  or 
intimated  respecting  the  questions  now  raised  by  the  British  Government 
as  to  a  secondary  submission  of  evidence.  The  first  question  that  one 
asks  one's  self  in  relation  to  that  statement  is  why  anything  should  have 
been  said.  The  parties  have  entered  into  an  Agreement  or  Treaty 
which  speaks  for  itself,  which  was  to  be  judged  as  to  its  effect  by  the 
language  which  was  used  in  it.  But  it  is  important  to  observe  that 
Mr  Blaine  in  that  letter  abstains,  as  you  would  expect  an  honourable 
man  to  abstain,  from  suggesting  that  anything  had  taken  place  to  in  any 
way  convey  to  his  mind  that  the  British  Government  took  any  different  view 
at  any  time  of  the  proper  construction  of  the  Treaty  than  that  which  they 
had  consistently  observed  in  their  original  Case,  in  the  diplomatic  cor- 
respondence, and  in  the  mode  in  which  they  had  presented  their  case  to 
this  Tribunal,  but  I  feel  grateful  to  my  learned  friend  for  calling  atten- 
tion to  this  correspondence,  because  unless  I  misconceive  its  effect,  so 
far  from  impairing,  it  materially  strengthens  the  position  that  I  am  now 
taking  up.  Because  in  this  letter  there  were  enclosed  two  documents, 
and  I  would  respectfully,  if  I  may,  ask  all  the  Members  of  the  Tribunal  to 
take  before  them  the  Appendix  to  the  British  Counter  Case,  Volume  I,  for 
they  will  not  follow,  as  I  should  desire  them  to,  the  point  I  am  now 
insisting  upon  unless  they  have  that  document  before  them.  This  is  not 
printed  in  the  United  States  Case.  I  hope  the  Tribunal  will  excuse  my 
appealing  to  them  and  making  some  insistance  upon  this  point,  but  it  is 
really  in  aid  of  the  Tribunal.  I  refer  to  the  Appendix  to  the  Counter 
Case  of  Her  Majesty's  Government,  Volume  I,  page  9.  On  that  page  are 
set  out  the  two  documents  which  are  thus  headed.  "  Memorandum  of 
Agreement  referred  to  in  Mr  Elaine's  letter  of  November  the  8th,  1892  ". 
And  it  will  be  seen  by  the  Tribunal  that  that  consists  of  two  separate 
documents,  both  dated ,  though  separately  signed,  the  18th  of  De- 
cember, 1891.  Let  me  remind  the  Tribunal  before  I  read  it  of  the  point 
which  is  the  great  point  made  by  my  learned  friend  Mr  Phelps  in  his 
argument  on  the  construction  of  Articles  VII  and  IX.  -  -  That  the  con- 
tingency referred  to  in  Article  IX  is  the  contingency  of  any  Arbitration 
taking  place  at  all.  We,  on  the  other  hand,  say  the  contingency  referred 
to  in  Article  IX  is  the  contingency  of  the  questions  in  Article  VI  being  deci- 
ded in  a  particular  fashion  ;  in  other  words,  being  decided  so  as  to  render 
necessary  the  concurrence  of  Great  Britain  to  any  Regulations.  Now, 
bearing  that  point  in  mind,  the  contention,  on  my  learned  friend's  side, — 
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\\li;it  is  the  contingency  referred  to,  —  I  say  that  these  documents 
demonstrate  that  the  contingency  was  the  contingency  of  the  decision  of 
those  questions  in  a  particular  manner. 

Now,  what  is  the  first  of  them?  "  The  following  is  the  text  of  Articles 
for  insertion  in  the  Behring  Sea  Arbitration  Agreement  as  settled  in  the 
diplomatic  correspondence  between  the  Government  of  Hie  United  States 
and  the  Government  of  Great  Britain  ".  Then  follow  Questions  1,  2,  3,  i 
and  5,  as  they  appear  in  Article  VI  of  the  actual  Treaty  which  constitutes 
this  Tribunal.  Then  we  come  to  the  6th  clause  of  this  Memorandum 
signed  by  Mr  Blaine,  and  Sir  Julian  Pauncefote;  and  here  it  is.  -  -  "  If 
the  determination  of  the  foregoing  questions  as  to  the  exclusive  jurisdic- 
tion of  the  United  States  shall  leave  the  subject  in  such  position  that  the 
concurrence  of  Great  Britain  is  necessary  to  the  establishment  of  Regu- 
lations ".  -  -  I  omit  the  words  which  for  this  point  are  immaterial  and 
which  immediately  follow,  and  it  goes  on.  —  "  The  Arbitrators  shall  then 
determine  "  —  need  I  dwell  upon  those  words?  —  shall  in  that  event 
determine;  shall  thereupon  determine,--  "  what  concurrent  regulations 
outside  the  jurisdictional  limits  of  the  respective  Governments  are  neces- 
sary and  over  what  waters  such  regulations  should  extend;  and,  to  aid 
them  in  that  determination,  the  Beport  of  a  Joint  Commission,  to  be 
appointed  by  the  respective  Governments,  shall  be  laid  before  them,  with 
such  other  evidence  as  either  Government  may  submit.  The  rest  of  this 
is  immaterial  to  the  point  which  I  am  now  discussing.  Recollect  my 
learned  friend's  contention  is  that  this  ambiguity,  would  not  have  arisen, 
if  it  had  not  been  that  two  distinct  agreements  were  subsequently  con- 
joined and  made  into  one,  and,  as  my  learned  friend  implied,  perhaps 
not  incorrectly,  clumsily  put  together.  But  I  have  demonstrated  from 
one  of  these  documents  alone,  and  without  reference  to  the  other  at  all, 
that  the  contingency  which  was  in  that  one  document  contemplated,  was 
the  event  of  the  question  of  right  (I  use  that  expression  for  brevity)  being 
decided  in  one  fashion;  and  then,  in  that  event  and  in  that  event  alone, 
the  determination,  of  the  question  of  regulations  came  to  the  front. 

I  of  course  may  be  taking  a  sanguine  and  a  partisan  view  of  this  case, 
but  I  do  not  desire  to  do  so,  and  I  confess  my  difficulty  in  understanding 
what  answer  can  be  made  to  that  contention. 

Now  let  us  see  what  the  next  document  is.  You  will  observe  that  the 
document  which  1  have  read  and  especially  clause  6  of  that  document  which 
I  have  read,  corresponds  with  Article  VII  of  the  actual  Treaty.  Where 
do  we  find  Article  IX  or  the  germs  if  I  may  so  call  them  of  Article  IX  in 
the  Treaty. 

We  find  that  in  the  next  document;  the  following  is  the  text  of  the 
Behring  Sea  Joint  Commission  agreement  as  settled  in  the  diplomatic  cor- 
respondence between  the  Government  of  the  United  States  and  (lie 
Government  of  Great  Britain  :  --  "  Each  Government  shall  appoint  two 
Commissioners  to  investigate,  conjointly  with  the  Commissioners  of 
the  other  Government,  all  the  facts  having  relation  to  seal  life  in  Behring  Sea 
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and  the  measures  necessary  for  its  proper  protection  and  preservation. 
The  four  Commissioners  shall  so  far  as  they  might  be  able  to  agree,  make 
a  joint  report  to  each  of  the  two  Governments  and  they  shall  also 
report  either  jointly  or  severally  to  each  Government  on  any  points 
upon  which  they  may  be  able  to  agree  "  These  reports  "  —  that  is 
to  say,  whether  "  joint  "  or  "  joint  and  several  "  "  shall  not  be 
made  public  until  they  shall  be  submitted  to  the  Arbitrators,  or  it  shall 
appear  that  the  contingency  of  their  being  used  by  the  Arbitrators  will  not 
arise.  " 

Taking  the  two  together  is  there  any  doubt  what  they  means.  It  will  be 
observed  that  Article  IX  is  not  textually  in  strict  acordance  with  the  second 
of  those  documents,  but  it  furnishes  the  substance,  although  the  language 
is  somewhat  different,  but  not  in  any  sense  which  affects  the  point  which 
I  am  submitting.  Therefore  if  I  were  to  stop  here,  and  not  refer  to  the 
answer  which  Sir  Julian  Pauncefote  makes,  I  have  made  good,  I  submit, 
my  point,  that  so  far  from  this  letter  of  Mr  Elaine,  with  enclosures  accom- 
panying it,  serving  my  learned  friend's  point,  it  is  an  aid  to  the  argument 
which  lam  presenting.  Hut  what  is  Sir  Julian Pauncefote's  answer;  and 
here  I  have  to  make  one  observation.  The  Agent  of  the  United  States 
has  thought  fit  to  print  the  letter  of  Mr  Blaine,  but  has  not  thought  fit  to 
print  —  I  am  very  reluctant  to  make  matters  of  complaint,  and  I  do  not 
do  more  than  observe  in  passing  that  be  has  not  thought  proper  to  print- 
what  I  think  ought  to  have  been  printed,  namely  Sir  Julian  Pauncefote's 
answer. 

Mr  Foster.  -  -  May  I  say  it  would  have  been  printed  if  it  had  been 
written  and  received  in  time  to  be  printed. 

Sir  Charles  Russell.  --  I  am  very  glad  to  have  that  explanation. 

Mr  Foster.  -  -  It  bears  date  two  months  after  the  letter  to  which  it 
replies. 

Sir  Charles  Russell.  -  -  That  is  not  quite  the  matter  in  point,  but  I  am 
very  glad  to  have  that  explanation.  1  understand  the  Agent  to  say  il  was 
not  received  in  time  to  admit  of  its  being  printed.  That  is  an  ample 
explanation,  and  as  obviously  Mr  Blaine  appeals  to  Sir  Julian  Pauncefote, 
it  would  have  been,  of  course,  a  matter  of  propriety  that  the  answer  to 
that  appeal  should  appear.  However,  the  answer  that  the  Agent  gives  is 
entirely  satisfactory. 

Now  what  does  Sir  Julian  Pauncefote  say?  I  o  begin  with,  he  begins 
by  showing  why  there  was  not  an  earlier  answer  for  the  reason  that  he 
appears  to  have  been  absent  from  Washington,  and  his  statement  shows 
thai,  because  he  says  "  Since  my  return  to  Washington  I  have  had  an 
opportunity  of  examining  the  official  correspondence  which  has  taken 
place  ".  Then  "  I  find  ",  he  says  in  the  2nd  paragraph,  "  that  in  a  note 
from  Mr  Foster  to  Mr  Herbert  of  the  9th  of  November  last  "  I  am  inferen- 
tially  appealed  to  by  Mr  Foster  and  also  by  Mr  Blaine  in  support  of  the 
contention  of  the  United  States  Government  that  the  contingency  men- 
tioned in  Article  VII  "  -  that  ought  to  be  Article  IX  by  the  way  —  "  does 
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not  refer  to  the  decision  of  the  Arbitrators  on  the  five  special  questions 
submitted  to  them,  but  to  the  inability  of  the  Joint  Commission  to  come 
to  an  agreement  as  to  the  Seal  Regulations. 

"  I  am  at  a  loss  to  understand  this  reference  to  me,  as  throughout  the 
whole  of  my  negotiations  with  Mr  Blaine,  and  (during  his  prolonged  ill- 
ness) with  the  Assistant  Secretaries  of  State  (Messrs  Wharton,  Adee  and 
Moore)  not  one  word  was  ever  spoken  or  written  which  could  even  suggest 
the  belief  that  I  ever  held  any  view  as  to  the  intention  of  the  two  Govern- 
ments on  the  point  in  question,  other  than  that  which  is  plainly  expressed 
in  Articles  VII  and  IX  of  the  Treaty  ".  With  respect  to  those  Articles 
Mr  Foster  states  that  the  contingency  referred  to  was  that  of  an  inability 
of  the  members  of  the  Joint  Commission  to  come  to  an  agreement  satis- 
factory to  their  Governments,  and  not  as  Lord  Rosebery  supposes  that  of 
a  determination  upon  the  five  special  questions  adverse  to  the  contention 
of  the  United  States.  Mr  Foster  adds.  "  It  is  believed  that  Sir  Julian 
Pauncefote,  the  negotiator  on  the  part  of  Her  Majesty's  Government,  will 
not  dissent  from  this  statement.  "  Here  is  the  answer.  Sir  Julian  Paun- 
cefote says  :  —  "I  desire  to  record  my  entire  dissent  from  that  view  . 

It  follows  as  a  necessary  consequence  that  if  the  Arbitrators  should 
determine  that  the  concurrence  of  Great  Britain  is  not  necessary  to  the 
establishment  of  regulations  for  the  protection  of  seal  life,  the  seal  fishery 
would  thenceforth  be  exclusively  regulated  by  the  municipal  law  of  the 
United  Stales,  and  no  "  concurrent  "  regulations  would  be  necessary. 
Therefore  Article  VII  provides  that  if  it  shall  be  decided  that  the  concur- 
rence of  Great  Britain  in  any  such  regulations  is  necessary,  the  Arbitrators 
shall  then  determine  what  those  regulations  shall  be.  ArticlelX  provides 
that  the  joint  and  several  Reports  of  theCommisioners  may  be  submitted 
to  the  Arbitrators  "  should  the  contingency  therefor  arise";  and  further 
that  the  Commissioners  shall  make  a  Joint  Report  "  so  far  as  they  may  be 
able  to  agree",  and  that  their  Reports,  joint  and  several  shall  not  be  made 
public  until  they  shall  be  submitted  to  the  Arbitrators,  "  or  it  shall  appear 
that  the  contingency  of  their  being  used  by  the  Arbitrators  cannot  arise  ". 
And  then  in  order  that  I  may  spare  the  Tribunal  the  full  reading  of  this 
document,  because  he  proceeds  to  justify  that  view,  I  would  ask  the  Tri- 
bunal to  allow  me  to  go  down  to  about  the  middle  of  the  page  beginning 
"  The  contingency  ".  "  The  contingency  of  such  evidence  being  used 
could  not  arise  till  after  the  decision  of  the  Arbitrators  on  the  five  special 
questions.  It  was  quite  unnecessary,  therefore,  to  discuss  during  the 
negotiations,  and  by  way  of  anticipation,  the  mode  in  which  that  evi- 
dence should  be  brought  before  the  Arbitrators.  The  contingency  of 
that  evidence  being  used  before  the  Arbitrators  might  never  arise,  and, 
if  it  did,  the  mode  of  its  presentation  would  be  a  matter  of  procedure  for 
the  Tribunal  to  settle.  Indeed,  any  discussion  on  that  point  would  have 
been  premature,  as  anticipating  a  decision  adverse  to  the  United  States 
on  the  five  special  questions  ''.  And  then  he  concludes  by  further  refe- 
rences which  I  will  not  trouble  the  Tribunal  with. 
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Now  I  pass  from  that  correspondence  and  giving  equal  credit  to 
Mr  Blaine  for  the  very  negative  view  that  he  expresses  —  the  very  nega- 
tive view  —  and  claiming  equal  credit  for  the  bona  fides  of  the  dissent  which 
Sir  Julian  Pauncefote  has  expressed,  I  recur  to  what  I  ventured  to  submit 
to  this  Tribunal  yesterday,  namely  that,  although  it  may  be  right  to 
refer,  where  the  question  is  a  question  left  in  doubt  upon  the  construction 
of  the  Treaty  —  in  any  serious  doubt —  to  negotiations  which  led  up  to 
it,  and  though  that  is  certainly  very  frequently  a  matter  or  a  mode  of  cons- 
truction, or  an  aid  to  construction,  1  should  prefer  to  say  often  and  pro- 
perly resorted  to  if  the  question  arises  on  the  construction  of  the  Treaty 
of  Arbitration  as  to  the  question  of  jurisdiction,  as  to  the  subject  to  be 
dealt  with,  as  to  the  limits  of  the  powers,  and  so  forth,  yet  I  admit,  when 
you  have  a  Treaty  which  as  I  submit  on  the  face  of  it  is  intelligible  and 
admits  of  no  real  serious  doubt  of  construction,  the  application  of  any 
reference  to  antecedent  diplomatic  correspondence  is  at  least  a  doubtful 
proceeding.  You  must  construe  the  document  upon  intelligible  rules 
with  reference  to  what  the  document  itself  has  said.  I  pass  from  thai 
and  I  have  to  make  a  reference  to  another  point  even  more  remote  which 
my  learned  friend  Mr  Phelps,  thought  proper  to  make,  or]  thought  him- 
self justified  in  making,  still  upon  the  point  of  the  contingency  referred 
to  and  in  order  to  justify  his  view  that  the  contingency  referred  to  was 
the  contingency  of  no  Arbitration  at  all  being  held,  and  it  will  be  in  the 
recollection  of  the  Tribunal  that  on  page  52  of  the  printed  note  of  the 
day  before  yesterday's  proceedings,  my  learned  friend  Mr  Phelps,  refer- 
red to  Sir  Julian  Pauucefote's  letter  to  Mr  Blaine  on  the  29th  April,  1890, 
which  contemplated  a  scheme  of  Regulations,  and  a  scheme  of  Regulations 
only.  My  learned  friend  said  that  that  clearly  contemplated  that  if  the 
Commissioners  who  were  to  be  appointed  to  frame  that  scheme  of  Regu- 
lations agreed  in  framing  the  scheme  of  Regulations,  that  that  was  to  be 
binding.  I  per  refectly  agree ;  but  does  my  learned  friend  suggest  (I  did 
not  understand  him  to  suggest)  that  that  was  the  only  matter  that  was  in 
the  view  of  the  Government  at  that  time?  Not  at  all.  There  was  in  the 
view  of  both  Governments  at  that  time  strongly,  and  always  insisted  upon 
by  the  Government  of  Great  Britain,  that  the  questions  of  right  must  be 
settled,  that  the  question  of  damages  to  be  paid  by  the  United  States  if 
they  were  wrong. 

Senator  Morgan.  —  Do  you  mean  property  right? 

Sir  Charles  Russell.  --  I  do  not  say  property  right  merely,  but  ques- 
tions of  right,  -  -  I  say,  Sir,  questions  of  right.  I  do  not  limit  it  to  one 
question  or  another.  I  say  questions  of  right  should  be  settled,  and  at 
that  very  time  as  my  learned  friend  must  know  because  I  presume  he  is 
familiar  with  the  negotiations  that  had  been  going  on  and  that  were  con- 
tinued after  the  Government  of  Great  Britain  were  insisting  upon  their 
claim  for  compensation  in  respect  of  what  they  contented  was  the  wrong 
committed  upon  the  ships  of  their  subjects  by  their,  as  they  contended, 
wrongful  seizure  in  Behring  Sea.  Throughout  it  cannot  be  doubted  that 
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this  has  been  Hie  position  lalien  up  by  the  Government  of  the  Queen,  a 
position  from  which  I  am  not  departing  now  and  from  \\liich  the  Govern- 
ment has  never  departed.  They  deny  to-day,  they  have  always  denied, 
each  and  every  part  of  the  rights  claimed  as  rights  by  the  United  States 
exclusive  of  others.  They  have  always  demanded  compensation  in  res- 
pect of  the  sei/ures  which  they  contend  were  illegal ;  but  the  question  of 
right  settled,  they  have  always  professed,  and  they  profess  today,  their 
readiness  to  consider  any  fair  question  of  Regulations,  always  bearing  in 
mind  that  that  question  of  Regulations  is  to  be  approached  upon  tin 
assumption  that  outside  its  territory,  that  outside  the  additional  limita- 
tions of  water  boundary  conceded  by  International  Law,  the  United  States 
have  different  rights  from  the  rights  of  the  rest  of  the  World  frequenting 
those  waters. 

Senator  Morgan.  -  -  Approached  by  whom?  -  -  That  that  question 
must  be  approached,  in  the  way  you  indicated,  by  whom?  By  the  Tri- 
bunal or  by  the  United  States? 

Sir  Charles  Russell.  —  What  I  have  been  stating,  if  you  have  done 
me  the  honour  to  follow  me,  Sir,  is  what  the  position  of  Her  Majesty's 
Government  on  this  question  was. 

Senator  Morgan.  —  I  understand  that. 

Sir  Charles  Russell.  —  That  that  question  of  Regulations  is  to  be 
approached  on  the  basis  of  no  rights  on  the  part  of  the  United  States 
except  such  as  belong  to  her  by  reason  of  her  territory  rights,  as  we  con- 
tend, well  and  accurately  defined  by  International  Law;  and  her  position, 
therefore,  has  always  been  that  it  is  impossible  to  approach  this  question 
of  Regulations  till  you  have  a  priori  determined  the  question,  whether 
there  is  or  is  not  any  exclusive  or  special  right  on  the  part  of  the  United 
States.  Once  that  question  is  got  out  of  the  way,  then  the  ground  is 
clear  for  the  establishment  of  Regulations  just,  expedient,  convenient  in 
the  interest  of  all  who  are  concerned  in  the  question.  I  was  stating  the 
position  which  I,  representing  the  Government  of  the  Queen,  take  up; 
which  position  is  consistent  which  the  attitude  that  the  Government  of  the 
Queen  has  constantly  mainteined. 

Senator  Morgan.  --  I  perfectly  comprehended  that  point;  but  I  did 
not  understand  if  Counsel  insisted  that  the  question  was  to  be  approached 
by  the  United  Stales  or  by  the  Tribunal  in  the  manner  indicated. 

Sir  Charles  Russell.  —  I  contend  respecfully,  and  I  should  not  have 
used  language  perhaps  of  so  forcible  a  character  to  the  Tribunal  itself; 
but,  of  course,  my  argument  involves  the  contention  that  that  is  the  onh 
mode  in  which  the  Tribunal  can  approach  the  question  within  its  powers 
under  this  Treaty.  The  United  Slates  are,  of  course,  equally  bound  if  m\ 
construction  of  the  Treaty  is  a  sound  one. 

Now  it  must  be  obvious.  I  do  not  think  my  learned  friends  have 
made  any  attempt  to  conceal  it  -  -  I  hat  the  object  of  this  motion  is  not 
confined,  -  -  the  object,  the  motive  of  this  motion  -  -  lo  the  question 
whether  this  particular  Supplementary  Report  is  or  is  not  to  be  admitted. 
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-  My  learned  friend  Mr  Phelps  argument  upon  Ihe  question  as  I  need  not 
remind  you  took  a  very  wide  range,  he  gave  peculiar  importance  to  the 
motion  especially  in  the  beginning  of  his  Argument  yesterday  in  which  he 
made  it  apparent  that  this  motion  did  involve,  if  not  directly,  indirectly 
a  question  of  very  grave  importance,  as  he  quite  correctly  styled  it  and 
which  must  some  time  or  other  be  determined  by  this  Tribunal. 

For  my  own  part  I  thought  the  motion  advanced  by  my  learned  friend 
was  premature. 

I  think  so  still.  I  think  the  time  for  his  motion  would  have  been 
when  we  are  approaching  the  question  of  Regulations  and  that  he  might 
have  reserved  until  that  time  the  point  whether  this  was  a  matter  which 
the  Tribunal  should  or  should  not  have  dealt  with  and  we  would  have 
been  quite  willing  to  have  withdrawn  this  Supplementary  Report  altoge- 
ther for  the  present  from  the  Tribunal,  and  to  have  reserved  to  a  more 
legitimate  occasion  the  question  whether  it  was  or  was  not  properly  to  be 
received.  Rut  now  as  the  Tribunal  has  expended  so  much  time  in  the 
patient  consideration  of  its  reception  probably  it  had  better  be  discus- 
sed to  the  end.  I  say  that  my  learned  friend  gave  this  [very  marked 
importance  to  it  because  he  yesterday  said  this  :  "  Two  theories  have 
been  propounded  by  the  respective  parties  "  (That  is  at  the  bottom  of 
page  55  of  the  Report)  "  upon  the  construction  of  this  Treaty,  in  respect 
to  the  method  of  procedure.  As  I  have  remarked,  I  believe  this  has  been 
the  subject  of  some  diplomatic  proceedings  to  which  I  shall  ask  the  atten- 
tion of  the  Tribunal,  and  the  views  of  the  other  side  have  been  commu- 
nicated to  us  in  a  letter  which  accompanied,  1  believe,  the  notice  that  this 
Report  would  be  offered  so  that  we  are  advised,  and  have  been  before 
advised,  of  the  position  that  the  Counsel  of  Her  Majesty's  Government 
take  upon  the  subject  Their  theory  is  this  :  That  there  are  to  be,  in  effect, 
two  hearings,  "  two  Arbitrations,  two  awards  (I  am  stating  what  Mr  Phelps 
attributes  to  us)  "  first  upon  the  five  questions  that  are  first  propounded 
in  the  Treaty,  next  in  the  event  that  those  questions  should  be  decided  in 
favour  of  the  Rritish  Government,  a  further  hearing  upon  the  subject  of 
Regulations,  and  that  on  that  hearing  fresh  evidence,  other  evidence  not 
theretofore  in  the  case  is  to  be  admitted.  That  is  their  view.  We  deny 
altogether  that  the  Treaty  contemplates  any  such  thing  as  two  hearings, 
or  that  the  case  discloses  any  propriety  for  such  a  method  of  procedure, 
I  do  not  say  necessity  but  any  propriety  ".  And  then  he  proceeds  to 
argue,  and  this  is  really  the  real  bone  of  contention  between  us,  —  that 
my  learned  friend  contended  that  all  these  questions,  —  "  Right  "  and 
"  Regulations  "  -  should  be  dealt  with  together,  mixed  up  I  know  not 
how,  that  you  shall  determine  "  Right  "  in  view  of  arguments  about 
' '  Regulations  ",  and  ' '  Regulations  "  in  view  of  arguments  about ' '  Right ", 
and  to  these  subjects  which  are  in  themselves  in  their  very  nature  dis- 
tinct, marked  by  a  clear  dividing  line,  and  a  dividing  line  which  as  I  ven- 
tured yesterday  to  point  out  marks  also  a  division  in  the  character  of  the 
functions  that  this  Tribunal  has  to  perform,  they  are  according  to  the 
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contention  of  my  learned  friend  to  be  mixed  together  and  not  as  we  con- 
tend to  be  kept  distinct. 

Well  now  it  is  said  that  we  claim  two  hearings,  two  awards,  two 
Arbitrations,  and  all  the  rest  of  it.  Well  I  will  not  say  that  this  is  non- 
sense, because  that  would  not  be  respectful,  but  my  friend  cannot  sup- 
pose that  we  mean  anything  of  the  kind.  We  mean  that  this  Arbitra- 
tion, that  this  Tribunal,  having  heard  the  discussion  of  the  questions 
of  right  and  the  evidence,  from  whatever  source  it  is  to  be  derived  appli- 
cable to  those  questions  of  right,  shall  proceed  to  state  their  conclusion, 
—  if  that  be  their  conclusion  as  to  all  those  questions,  —  that  their  de- 
termination of  those  five  questions  is  such  as  in  their  opinion  to  require 
the  concurrence  of  Great  Britain  in  Regulations  within  the  meaning  of 
Article  VII,  and,  thereupon,  my  friends  are  to  proceed  to  justify  their 
claim  for  Regulations  by  such  evidence  as  is  relevant  to  that  topic,  and 
we  are  to  meet  their  case  by  such  argument  and  by  reference  to  such 
evidence  as  is  relevant  to  the  same  topic.  It  does  not  involve  two 
awards;  it  does  not  involve  two  Arbitrations;  it  involves  the  simple  act 
of  keeping  distinct  and  separate  things  which  are  in  their  nature  distinct 
and  separate.  It  involves  no  additional  expenditure  of  time,  and,  although 
1  said  yesterday,  and  I  wish  to  retract  nothing  that  I  said  yesterday,  that 
I  thought  this  Tribunal  would  be  reluctant  to  close  the  door  against  any 
important  fact  that  might  even  recently  have  transpired  which  had  an 
important  bearing  upon  what  ought  to  be  the  judgment  of  the  Tribunal  in 
the  exercise  of  its  discretion  on  the  question  of  Regulations,  I  did  not 
thereby  mean  to  hold  out  to  this  Tribunal,  or  to  suggest  to  this  Tribunal, 
that  we  had  any  or  the  least  idea  of  offering  such  volume  of  evidence  as 
my  words  might  seem  to  have  suggested.  Our  case  substantially  is,  as  to 
Regulations  and  as  to  every  thing  else,  before  this  Court,  with  the  exception 
of  this  Supplementary  Report.  We  think  it  is  irregularly  before  this  Tri- 
bunal; and  we  have  only  yielded  to  the  irregularity  in  order  that  there 
might  be  no  ground  for  suggesting  that  there  was  a  grievance  on  the 
part  of  the  United  States;  and  it  was  in  deference  to  the  suggestion  of  the 
United  States  itself,  and  contrary  to  the  view  which  the  advisers  of  the 
Government  took  that  Lord  Rosebery  yielded  to  the  objection  of  the  Uni- 
ted States,  and  furnished  to  the  representatives  of  the  United  States,  to  be 
treated  as  part  of  our  Case,  the  British  Commissioners,  Report.  This  Re- 
port which  we  propose  to  put  in  evidence  is  supplementary  to  that.  And 
two  questions,  of  course,  arise  in  relation  to  it;  and  to  those  two  questions 
I  should  like  to  address  one  word,  and  one  word  only.  I  mean  the  point 
thrown  out  by  the  President  yesterday  as  to  the  word  u  evidence  "  appea- 
ring in  Article  VII. 

But  before  I  do  that  may  I  be  allowed  for  one  moment  to  recur  again 
to  a  point  which  I  made  yesterday.  My  learned  friend  Mr  Phelps  com- 
plained and  made  it  a  matter  of  grievance;  and  of  course  it  is  a  great  thing 
to  get  hold  of  a  grievance  if  you  cau.  A  grievance  is  almost  as  good  as  a 
sound  argument  at  times  before  some  tribunals.  My  learned  friend  wants 
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to  get  hold  of  a  grievance,  and  he  says  :  We  have  reason  to  complain  also 
that  even  upon  the  question  of  property  and  property  rights,  and  protection 
in  relation  to  property  rights  dealt  with  under  point  o  of  article  VI  — 
why  even  on  that  point,  says  my  learned  friend,  even  on  that  point  the 
Government  of  the  Queen  really  do  not  tell  us  what  their  case  is  at  all. 
Now  I  think  il  is  important  that  it  should  be  shown  that  there  is  really  no 
foundation  for  this  complaint.  I  yesterday  called  attention  to  page  11  of 
the  British  Case  (the  bottom  of  page  10  and  the  top  of  page  11),  where 
the  subject  is  briefly  adverted  to;  but  if  the  Tribunal  will  be  good  enough 
to  turn  to  page  135,  chapter  VIII,  the  Tribunal  will  find  that  we  have  dis- 
cussed this  question  of  property,  so  far  as  it  was  possible  for  us  to  do  it  in 
the  then  condition  of  things.  For  what  was  our  position  ?  Our  position  was 
and  is,  this  :  the  claim  of  property  is  unprecedented.  This  claim  of  pro- 
perty is  novel.  It  finds  no  warrant,  as  we  contend,  in  law.  You  do  not 
contend  that  seals  are  animals  ferse  naturx.  You  do  not  contend  that. 
You  admit  that  they  are  not  —  at  least  1  think  so.  I  know  you  do  not  con- 
tend that  they  are  :  but  at  least  you  do  not  deny  that  they  are  animals 
ferse  naturse.  Whether  that  will  be  denied  or  not,  I  really  do  not  know,  but 
we  did  not  conceive  that  it  could  be  denied,  and  thereupon  I  want  to  ask  the 
Tribunal  whether  we  were  called  upon,  whether  we  could  with  propriety 
be  expected  to  do  more  than  to  point  out  as  we  have  done  in  chapter  VIII 
the  general  principles  which  apply  to  property,  and  how  property  could  be 
acquired  in  animals  of  that  class,  and  to  point  out  that  according  to  our 
conception  of  those  principles  they  had  no  relevance  to  the  claim  of  the 
United  States,  and  did  not  support  their  claim  of  property  in  the  fur  seals. 
Was  it  to  be  expected  that  we  were  with  the  necessarily  imperfect  infor- 
mation at  our  command  at  that  time  —  to  a  large  extent  imperfect  -  -  to 
know  what  were  the  conditions  of  seal  life,  the  incidents  of  seal  life  as  to 
the  going  and  the  coming,  the  length  of  residence  on  the  islands,  their 
migratory  return  to  the  ocean  —  were  we  to  set  up  hypothetically  the  inci- 
dents relating  to  that  seal  life  which  we  might  expect  might  be  relied -upon 
by  the  United  States,  in  order  to  meet  them? 

I  say  that  would  have  been  illogical  and  more.  I  think  it  would  have 
been  entirely  improper.  We  state  our  general  principles.  We  say  you 
do  not  come  within  those  principles  as  far  as  we  know;  and  when  they  do 
advance  the  grounds,  as  they  do  at  the  later  stage,  when  we  see  their 
Case,  and  when  we  know  the  grounds  upon  which  they  put  them,  then 
we  meet  them  as  fully  as  we  can  meet  them  in  the  Counter  Case  presen- 
ted. And  now,  Sir,  I  have  got,  I  am  glad  to  say,  very  close  to  the  end 
of  the  argument  with  which  I  have  had  at  this  great  length  to  trouble 
you. 

But  I  desire  to  say  something  upon  the  point  of  what  is  the  meaning 
of  evidence  in  Article  VII  :  "  shall  be  laid  before  them  with  such  other 
evidence  as  either  Government  may  submit  ".  It  will  be  observed  by  the 
Tribunal  that  two  questions  arise  in  relation  to  this  Supplementary  Re- 
port. One  only  can  be  dealt  with  by  this  motion,  namely,  whether  any 
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evidence  at  all  not  in  the  Case  and  Counter  Case  can  be  submitted.  The 
second  point  whether,  if  any  evidence  can  be  admitted,  as  we  suggest  it 
can  and  ought,  whether  this  particular  Supplementary  Report  is  evidence, 
is,  of  course  another  question,  and  llial  sou  cannot  judge  (it  is  obvious) 
until  you  see  what  it  is;  and  therefore  the  sole  question  that  can  be  dealt 
with  here  is,  whether  any  evidence  touching  regulations  (I  hope  the  Tri- 
bunal understands  that)  touching  regulations  :  conversant  with  nothing 
else  but  regulations  :  directed  and  intended  to  be  used  for  no  purpose 
except  regulations  :  whether  any  evidence  of  that  kind  can  at  all  be  sub- 
mitted and  can  be  and  ought  to  be  received.  It  therefore  is  clear  thai, 
for  Ihe  purposes  of  the  present  motion,  it  is  to  be  assumed  that  the  Sup- 
plementary Report  is  evidence  within  the  meaning  of  Article  VII. 

The  question,  therefore,  is  narrowed,  so  far  as  this  motion  is  concer- 
ned, to  the  question  whether  any  evidence  can  be  admitted  which  relates 
to  regulations,  and  which  is  not  to  be  found  in  the  Case  or  Counter  Case. 

But  although  that  is  so,  I  do  wish  to  say  a  word  upon  what "  evidence" 
does  mean  in  this  Treaty.  It  will  save  discussion  hereafter,  and  I  am 
happy  to  think  that  there  are  some  parts  of  this  discussion  in  which  I 
think  I  can  reckon  upon  the  support  of  my  learned  friends.  I  need  not 
point  out  that  there  are  different  meanings  which  may  be  given  to  the 
word  "  evidence  ".  There  is  no  necessity  for  referring  to  any  but  two  for 
the  purposes  of  this  discussion,  namely,  evidence  receivable  according 
to  legal  rule  and  determined  in  a  judicial  proceeding  --  that  is  one  kind 
of  evidence;  and  the  other  kind  is  any  material  which  will  throw  light  upon 
or  enable  the  Tribunal  to  arrive  at  a  conclusion  upon  questions  of  fact, 
although  it  may  not  be  evidence  which  comes  up  to  the  standard  ol 
technical  evidence  in  a  judicial  proceeding. 

The  distinction  is  made  more  manifest  when  I  remind  the  Tribunal 
of  this,  and  there  is  no  member  of  it  that  is  not  conscious  of  it,  that 
what  is  legal  evidence  varies  in  different  countries;  nay,  it  varies  even  in 
parts  of  the  Queen's  Dominions;  as  for  instance,  with  barely  one  excep- 
tion, viz;  questions  relating  to  questions  of  pedigree  -  -  in  the  English 
Courts  of  Justice,  hearsay  evidence,  as  it  is  called,  is  not  admissible.  I, 
as  a  witness  testifying  in  an  English  Court  of  Justice,  would  not  be  able, 
in  proof  of  a  given  (act,  to  say  that  A.  B.  had  told  me  that  the  fact  was  so. 
But  that  class  of  evidence  is  admissible  upon  other  than  questions  of 
pedigree,  even  according  to  the  Scotch  tribunals,  and  the  system  of 
judicature  which  they  administer.  The  Scotch  system  is,  as  no  doubt 
many  of  you,  if  not  all,  know,  largely  founded  upon  the  Roman  law,  and 
the  Roman  law,  again,  gave  a  very  much  wider  interpretation  of  what 
was  to  be  regarded,  even  in  the  judicial  and  technical  sense,  as  evidence. 
So,  again,  France.  The  rules  of  evidence  are  much  wider  as  to  the 
reception  ol  evidence  than  those  which  prevail  either  in  England  or  in 
the  United  Slates.  As  far  as  the  United  States  is  concerned  we  stand 
upon  common  ground.  Their  system  of  judicature  is  founded  upon  our 
system  of  judicature ;  their  common  law  is  our  common  law  ;  and  I  could 
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indeed  give  no  better  illustration  of  the  community  of  law,  even  upon 
matters  of  evidence,  and  could  say  nothing  more  creditable  and  praise- 
worthy of  the  judicature  of  the  United  States,  and  of  the  writings  of  its 
lawyers  than  to  point  out  the  fact  that  in  England  one  of  our  principal 
text  books  upon  law  of  evidence,  known  as  "  Taylor  on  Evidence  ",  a 
book  that  my  learned  friends  are,  no  doubt,  familiar  with,  is  absolutely 
founded  upon  --in  great  part  taken  from  —  a  well  known  American 
work,  by  a  well  known  author  in  the  United  States.  I  mean  .Mr  Green- 
book  upon  evidence. 

We  could  not  therefore  have  any  better  illustration  that  on  this  ques- 
tion of  the  technical  meaning  of  evidence  both  countries  are  in  ac- 
cord, namely  that  an  English  text-writer  on  the  question  of  evidence 
bases  his  work  upon  that  of  a  United  States  author  treating  on  the 
same  subject.  Then  what  does  "  evidence  "  mean  in  the  language  of  a 
Treaty  to  which  two  nations  are  parties  who  profess  substantially  the 
same  system  of  law.  Well  I  think  I  may  cut  this  part  of  my  argument 
short,  and  I  am  sure  that  it  will  be  with  a  sense  of  relief  that  you,  Sir,  will 
hear  that.  You  can  have  no  better  means  of  knowing  in  what  sense  the 
word  "  evidence  "  was  used  in  this  Treaty,  than  by  showing  the  way  in 
which  each  of  the  parties  have  acted  upon  it.  That  being  so,  I  turn  to 
their  original  Case  with  its  voluminous  Appendices,  and  I  make  this  broad 
statement  which  I  do  not  think  will  be  denied,  that  with  the  exception  of 
some  documents  of  a  historical  character,  and  public  documents  which 
would  derive  some  sanction  for  their  acceptance  from  their  public  charac- 
ter, there  is  in  no  part  of  the  Case,  or  the  Appendices  of  the  United 
States,  any  thing  that  would  be  strictly  receivable  in  evidence  if  tender 
ed  in  a  court  of  law  presided  over  by  a  judge  clothed  with  no  more 
than  the  ordinary  authority  of  a  judge  of  one  of  the  High  courts.  They 
are  Reports  :  the  result  of  inquiries,  in  large  part  of  correspondence 
with  persons  who  are  answering  certain  questions  upon  the  incidents  of 
seal  life;  what  they  think  about  this,  and  what  they  think  about  that,  con- 
versations with  third  parties  in  which  third  parties  say  what  some  fourth 
person  has  told  them.  Many  comments,  no  doubt,  may  be  addressed  to 
the  value  of  portions  of  that  evidence,  but  you  will  not  hear  from  me,  Sir, 
you  will  not  hear  from  any  one  on  my  side,  any  objection  to  the  reception 
of  that.  We  may  ask  you  to  discount  this,  or  not  to  place  implicit  re- 
liance upon  tat,  but  we  will  ask  you  to  deal  with  it  as  both  sides  and 
all  sides  have  dealt  with  it,  as  being  a  matter  not  bound  to  be  brought 
within  the  technical  rules  of  evidence  as  considered  in  ordinary  judicial 
proceedings  and  established  courts  of  judicature,  but  as  meaning  some- 
thing much  wider  and  somehing  much  broader.  Indeed,  I  might  point 
out  this  as  an  illustration  of  what  I  have  said  —  the  last  illustration  which 
I  shall  make.  A  number  of  so-called  depositions,  some  of  them  taken 
in  Canada,  and  some  of  them  taken  elsewhere,  are  included  in  the  Case, 
and  Counter  Case  or  the  Appendices  to  the  Case  and  Counter  Case  of  the 
United  States.  Now  I  need  not  say  that  even  if  the  deposition,  or  oath 


—  112  — 

which  is  involved  in  the  notion  of  a  deposition,  were  even  legally  taken, 
that  would  not  make  it  evidence  at  all.  It  is  a  primary  condition  for  the 
admission  of  evidence  in  an  ordinary  court  that  a  witness  who  deposes 
shall  be  submitted  to  cross-examination.  That  is  necessarily  involved  in 
it.  But  more  than  that.  There  is  in  Canada,  as  there  is  in  England, 

—  and,  I  do  not  affirm  it  to  be  so,  but  I  think,  as  there  is  also  in  the 
United  States  of  America  --  a  statute  directed  against  \\hat  is  supposed 
to  be  the  profanity  involved  in  taking  what  are  called  extra-judicial  oaths 

—  in  other  words,  a  statute  which  renders  it  improper  and  which  for- 
bids the  taking  of  oaths  except  in  judicial  proceedings  and  within  certain 
accepted  limitations ;  in  the  case  of  the  United  States  depositions  taken 
in  Canada  we  find  them  taken  and  sworn  to,   absolutely  against  the  la\v 
of  that  country. 

Well  now,  Sir,  I  really  have  said  I  think  enough  to  show  you  that 
the  word  "  evidence  "  in  this  connection  means  not  technical  evidence 
according  to  the  rules  of  courts  of  judicature,  but  that  this  Tribunal 
will  look  to  all  the  information  that  is  put  before  them  even  if  it  is  only 
second,  or  third,  hand,  —  using  their  own  judgment,  weighing  the 
evidence,  discounting  it  if  need  be,  and  giving  it  only  the  proper  weight 
which  they  think  it  really  deserves. 

And  now,  Sir,  I  think  I  have  only  one  other  matter  to  refer  you  to, 
and  that  is  the  letter  of  Mr  Tupper  in  answer  to  the  communication  from 
Mr  Foster,  the  United  States  Agent,  returning  the  Supplementary  Report. 
You  will  recollect,  Sir,  that  when  the  Supplementary  Report  was  furnished 
to  the  United  States  Agent,  it  was  also  intimated  to  him  that  it  was  in- 
tended to  forward  it  to  the  Tribunal.  Mr  Foster  then  wrote,  -  -  1  am  not 
making  any  complaint,  —  his  letter  of  the  27th  of  March,  objecting  to  thai 
being  done;  and  Mr.  Tupper,  the  Agent  for  Her  Majesty,  replied  upon 
the  27th  March,  and  I  want  to  read  to  you  that  reply.  --  "  The  under- 
signed Agent  of  Her  Britannic  Majesty  appointed  to  attend  the  Tribunal 
of  Arbitration  convened  under  the  provisions  of  the  Treaty  concluded  at 
Washington  February  29th,  1892,  has  the  honour  to  acknowledge  the 
receipt,  "  —  and  so  on;  I  do  not  think  I  need  read  the  formal  part,  - 
<(  and  in  reply  thereto  desires  to  stale  that  it  is  the  view  of  Her  Majesty's 
Government  that  the  mode  of  procedure  contemplated  by  the  Treaty  has 
not  been  accurately  followed.  While  all  the  material  bearing  on  the  whole 
subject  matter  in  dispute,  intended  to  be  used  by  either  party  was  to  be 
submitted  to  the  other  party,  that  part  of  such  material  which  bore  only 
on  the  question  of  regulations,  and  particularly  the  Report  or  Reports 
joint  or  several  of  the  Commissioners  of  the  Iwo  countries,  should  have 
been,  it  is  believed,  kept  distinct  irom  that  part  which  bore  on  the  ques- 
tions of  right;  and  that  the  latter,  '  -  that  is  to  say,  as  to  right,  - 
"  should  alone  in  the  first  instance  have  been  submitted  to  the  Arbitrators, 
the  former,  namely  that  part  relating  to  regulations,  only  when  the  con- 
tingency therefor  arose,  or  in  other  words  when  the  determination  of 
the  questions  of  exclusive  right  had  been  arrived  at  ". 
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It  was  upon  this  principle  that  the  original  Case  of  Great  Britain  was 
framed,  and  this  course  would  have  been  followed  but  for  the  objections 
raised  by  the  United  States  as  stated  in  Mr  Foster's  letter  to  Mr  Herbert  of 
September  27th,  1892.  In  deference  to  those  representations  and  in  order 
to  facilitate  the  progress  of  the  Arbitration,  Her  Majesty's  Government, 
while  maintaining  the  justice  of  their  contention,  furnished  to  the  Govern- 
ment of  the  United  States  and  to  the  Arbitrators,  the  Separate  Report 
of  the  British  Commissioners  and  its  Appendices,  reserving  at  the  same 
time  their  rights,  as  stated  in  Lord  Rosebery's  despatch  to  Mr  Herbert  of 
October  13th,  1892.  The  Government  of  the  United  States  in  presenting 
to  the  Arbitrators,  with  their  original  Case,  the  separate  Report  of  the 
United  States  Commissioners  had,  in  the  opinion  of  Her  Majesty's  Govern- 
ment, departed  from  the  mode  of  procedure  contemplated  by  the  Treaty. 
It  was  in  pursuance  of  the  understanding  contained  in  the  correspondence 
above  referred  to,  that  Her  Majesty's  Government  furnished  to  the  Agent 
of  the  United  States,  and  to  the  Arbitrators,  the  Supplementary  Report  of 
the  British  Commissioners  which  was  referred  to  on  page  166  D.  of  the 
British  Counter  Case.  At  the  proper  time  Her  Majesty's  Government 
will  submit  to  the  Arbitrators  that  they  are  entitled  to  use  this  Supple- 
mentary Report,  and  they  are  quite  willing.  —  I  call  special  attention 
to  this  —  "  that  copies  should  remain  in  the  hands  of  the  Representa- 
tives of  the  United  States,  without  prejudice  to  any  objection  they  may 
desire  to  raise.  The  Government  of  Her  Britannic  Majesty  believe  that 
the  Arbitrators  will  desire  to  have  at  their  disposal  any  trustworthy 
information  which  may  assist  them  upon  the  questions  referred  to  them 
for  decision.  ' 

We  were  willing  that  they  should  without  prejudice  take  this  Report. 
If  they  had  taken  it  and  read  it  perhaps  we  might  not  have  had  this  mo- 
tion at  all,  but  my  learned  friend  preferred  to  have  it  returned,  as  Mr  Fos- 
ter says,  unread,  and  then  to  rely  upon  the  statement  derived,  I  know 
not  whence,  that  it  contains  fresh  depositions.  It  contains  no  depositions 
—  no  depositions  whatever;  and  I  do  think  that  if  even  now  my  learned 
friends  had  looked  at  it,  they  would  have  probably  not  felt  bound  to 
raise  the  question  so  far  as  this  document  is  concerned.  But  I  am  fully 
aware,  as  I  have  already  made  apparent,  that  that  is  not  the  real  question 
that  is  here  involved  —  that  is  not  the  motive  of  this  motion  —  the  mere 
rejection  of  this  Supplementary  Report.  It  is  the  determination  of  that 
question  of  procedure  to  which  I  have  adverted  as  giving,  in  Mr  Phelps 
view,  and  I  agree  with  him,  importance  to  this  motion. 

I  do  not  desire  to  occupy  your  lime,  Sir,  longer;  but  I  must  be  permit- 
ted in  two  sentences  to  sum  up  the  short  result  of  my  argument.  First, 
it  is  clear  that  the  Report  or  Reports  of  the  Commissioners  are  not  in  all 
events  to  go  before  the  Arbitrators,  because  in  Article  VII  they  are  to  be 
laid  before  them  only  in  the  event  of  their  having  to  consider  Regulations  : 
and  they  are  to  consider  Regulations,  and  to  have  power  to  consider  Regu- 
lations, only  if  the  determination  of  the  foregoing  questions  renders  it 
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necessary,  They  are  not  to  have  it  laid  before  them  or  to  be  used  by  them 
until  the  contingency  in  Article  IX  occurs,  and  the  real  turning  point  in 
this  controversy  depends  upon,  and  my  learned  friends  fell  if,  what  is 
that  contingency  mentioned  in  Article  IX?  If  the  contingency  is  that 
\\hich  we  say  it  is,  thenl  think  there  can  be  no  doubt  that  our  construc- 
tion of  the  Treaty  is  the  correct  one.  We  say  that  contingency  is  not  the 
contingency  of  any  Arbitration  at  all,  because  we  say  the  Treaty  does  not 
say  so.  The  Treaty  says  that  the  contingency  is  the  determination  of  the 
first  five  questions  in  the  particular  way.  We  say,  in  the  next  place,  it 
cannot  be  the  contingency  of  any  Arbitration  at  all,  because  that  would 
involve  the  assumption  that  if  the  Commissioners  agreed  as  to  the  Report, 
that  that  Report  upon  the  matter  of  Regulations  was  to  be  binding  upon  and 
to  lake  the  place  of  a  decision  of  this  Tribunal.  But  Article  VII  in  clear 
and  emphatic  terms  shows  that  that  is  not  true  because  it  explicitly  says 
that  it  is  to  aid  the  Tribunal  in  the  determination  of  the  question.  If  I 
am  right  in  that,  what  is  the  position  of  things?  Then  we  reach  a  point  in 
the  controversy  at  which  alone,  and  for  the  first  time,  the  Tribunal  are 
entitled  to  take  into  their  consideration  the  question  of  the  Report  as 
bearing  upon  Regulations  —  The  first  timeat  which  they  are  entitled  to 
take  into  account  anything  bearing  upon  Regulations.  We  have  had  the 
machinery  for  the  first  five  questions  dealt  with  in  the  antecedent  Articles 
—  questions  of  right.  They  are  got  out  of  the  way. 

We  come  to  questions  no  longer  questions  of  right,  -  -  questions  of 
accommodation;  questions  of  convenience;  questions  of  expediency;  ques- 
tions of  justice;  questions  of  equity;  questions  of  general  consideration; 
not  of  the  right  of  A.  or  of  B.,  but  of  the  right  of  A.  and  R.  and  others  in 
this  question,  —  a  question  which  does  not  depend  upon  legal  right  at 
all ;  and  when  you  have  got  to  that  point  then  it  is  that  the  Report  is  to  be 
laid  before  you  with  such  other  evidence  as  either  Government  may  submit. 
Again,  I  warn  this  Tribunal  against  its  being  supposed,  when  I  urge  with 
insistence  this  point,  that  I  am  holding  out  to  this  Tribunal  any  prospect 
of  a  reopening  of  this  question  and  of  a  branching  out  into  new  enquiries 
and  into  large  fields  of  evidence.  No;  as  I  have  told  you,  so  far  as  I 
know,  so  far  as  I  believe,  this  Supplementary  Report,  so  far  as  we  know , 
is  ended  and  is  closed.  If  they  have  anything  to  say  when  they  see  that  sup- 
plemental Report,  to  answer  it,  to  explain  it,  to  contradict  it,  we  do  not 
object  to  their  having  that  right.  By  all  means  let  them  read  it;  let 
them  judge  of  it;  let  them  see  if  it  is  a  matter  capable  of  answer  or 
explanation,  and  act  accordingly;  and  when  my  learned  friend,  in  solemn 
and  impressive  tones,  speaks  of  the  grave  injustice  of  having  fresh 
matter  put  upon  him  which  he  has  no  opportunity  of  answering;  allow 
me,  I  entreat  this  Tribunal,  to  ask  them  to  understand  this  and  see 
how  little  reason  there  is  to  suggest  any  special  hardship  or  to  suggest 
any  real  injustice. 

1  have  before  me  their  Counter  Case.     I  am  making  no  complaint 
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about  it  or  its  contents.  I  may  have  to  make  comments  hereafter;  but  1 
find  in  the  Counter  Case  at  page  207,  what?  On  the  18th  of  July  1892 
instructions  addressed  to  a  Capt.  Hooper  of  the  Revenue  Marine  cutter 
"  Corwen  ",  instructing  him  to  proceed  to  the  Pribilof  Islands  and  to  make 
certain  inquiries  and  to  report  the  result  of  those  inquiries;  and  the 
result  of  his  inquiries,  accordingly,  appears  in  four  reports,  the  first 
of  which  is  dated  the  17th  of  August  1892,  at  page  208  and  extending 
from  page  208  to  page  213,  containing  a  number  of  statements  of  more  or 
less  relevance,  of  more  or  less  importance  —  statements  of  fact  as  to 
which  we  have  not  the  slightest  opportunity  of  cross-examining  Capt. 
Hooper,  or  meeting  the  facts  that  he  alleges. 

Throughout  the  whole  of  this  Counter  Case,  on  almost  every  page 
of  it,  the  illustrations  that  I  have  given  will  fit  in  with  the  rest  —  new 
matter  as  to  which  we  have  had  no  opportunity  of  inquiry  and  no 
opportunity  of  examination. 

I  am  not  making  this  as  a  complaint.  I  am  meeting  the  complaint. 
I  am  pointing  out  that  in  an  arbitration,  conducted  as  this  is,  where  evi- 
dence is  admittedly  put  in  as  to  which  there  can  be  no  cross-examination, 
that  there  must  be  a  certain  proportion  of  that  evidence  as  to  which  the 
other  side  can  have  no  opportunity  of  meeting  in  anyway.  It  is  so  with 
their  Counter  Case.  It  is  sa  as  regards  the  Supplementary  Report,  with 
this  important  difference  --  that  the  Supplementary  Report,  if  I  am  per- 
mitted to  say  so  much  in  description  of  it  (I  do  not  know  whether  I  am)  is 
a  supplementary  report,  not  putting  forward  new  facts,  but  expressing  on 
further  information  and  further  consideration,  the  views  of  men  who  have 
had  special  opportunities  of  observing  this  question  of  seal  life,  so  far  as 
it  bears  upon  Regulations.  That  is  the  character  and  purport  of  the 
Supplementary  Report.  It  is  not  a  new  report  like  Capt.  Hooper's,  of 
new  facts.  It  is  comment,  argument  in  the  light  of  further  inquiry  and 
further  investigation. 

Now,  Sir,  I  sit  down,  gratefully  recognizing  the  patience  with  which 
this  Tribunal  has  heard  me.  And  before  I  sit  down  I  wish  to  emphasize 
the  point  which  alone  gives  grave  importance  to  this  question  —  that  we 
claim  from  this  Tribunal  a  decision  as  to  which  there  shall  be  no  doubt 
or  hesitation;  that  the  questions  of  right  shall  be  determined  before  the 
question  of  Regulations  is  approached ;  and  we  shall  use  every  effort  which 
it  is  in  our  power  legitimately  to  use  to  insure  that  result. 

Sir  Richard  Webster.  —  I  cannot  add  anything  to  Sir  Charles'  argu- 
ment. 

The  President.  --  We  thank  you  for  the  perfect  lucidity  with  which 
you  have  argue  a  your  point. 

I  would  ask  MrPhelps  and  Mr  Carter  whether  they  have  anything  to 
add  in  point  of  observation  to  the  foregoing  argument. 

Mr  Carter.  —  Mr  President,  before  I  begin  what  I  have  to  say  in  reply 
to  the  argument  which  has  been  addressed  to  you  upon  the  other  side, 
there  is  perhaps  one  point  upon  which  I  ought  to  make  an  observation  in 


—  116  — 

order  that  my  argument  may  be  better  understood  and  not  misappre- 
hended. 

The  learned  counsel  when  taking  his  seat  in  the  course  of  his 
argument  yesterday,  made  an  observation  pertaining  to  what  I  may 
perhaps  call  the  proprieties  of  forensic  controversy  in  something  like 
these  words  : 

"  I  think,  therefore,  that  I  have  so  far  made  good  my  position.  I 
ought  not  to  say  that  I  think  so,  as  it  is  not  the  habit  of  counsel,  with  us 
at  least,  to  express  personal  opinions;  and  I  wish  to  guard  myself,  and 
desire  to  follow  the  course  which  is  considered  the  proper  course  in  these 
matters —  to  submit  these  matters,  and  let  them  be  tested  by  the  strength 
of  the  arguments  advanced  in  support  of  them  without  bringing  in  —  and 
I  hope  my  learned  friends  will  agree  with  me  —  personality  of  counsel 
for  or  against.  ' 

If  his  observations  had  stopped  there  I  should  not  have  thought 
it  worth  while  to  say  anything;  but  ho  continued,  and  perhaps  this  was 
the  purpose  for  which  he  introduced  the  observation  : 

"  I  am  quite  sure  that  there  are  many  propositions  put  forward  in  the 
argument  which  I  have  had  the  pleasure  of  reading,  presented  by  the 
United  States,  which  I  should  be  sorry,  and  I  think  my  learned  friends 
themselves  would  be  sorry  to  commit  themselves  to  as  approving 
lawyers.  " 

Of  course  I  can  say  nothing  as  to  the  rule  which  learned  counsel  may 
prescribe  for  themselves  in  addressing  a  judicial  tribunal.  The  intima- 
tion is  that  the  opinions  we  express  here  and  the  arguments  we  address 
to  the  Tribunal  should  not  be  regarded  as  our  real  opinions,  or  as  not 
necessarily  so,  but  as  simple  suggestions  which  may  be  made,  and  which 
are  submitted  to  the  Tribunal  without  any  expression  whatever  as  to  whe- 
ther counsel  believe  in  them  or  not,  for  what  they  maybe  worth.  I  cannot 
say  that  I  think  there  would  be  any  very  high  degree  of  value  in  a  rule  of 
that  sort;  and  1  think  I  should  be  quite  unable  to  comply  with  it  myself. 
I  have  a  habit  myself,  whenever  I  feel  strongly  upon  any  question  and  have 
decided  convictions  in  respect  to  it,  to  express  myself  accordingly.  1  have 
no  other  way  of  arguing  it;  and  I  do  not  object  to  the  Tribunal's  believing, 
when  I  speak  as  if  I  believe  in  opinions  expressed  by  me,  that  I  really  do 
believe  them,  and  this,  too,  notwithstanding  any  derogatory  estimate 
which  an  opinion  of  that  sort  might  compel  them  to  form  concerning  the 
soundness  of  my  views  as  a  lawyer. 

I  say  this  in  reference  to  our  printed  argument,  so  far  as  I 
have  had  anything  to  do  with  It,  and  I  say  it  in  reference  to  anything 
that  I  have  expressed  or  shall  hereafter  express  in  oral  argument. 
I  might  add  to  this  that  I  do  not  think  the  learned  counsel  him- 
self very  well  follows  the  rule  which  he  has  suggested.  He  has  a 
habit  sometimes  of  speaking  as  if  he  really  believed  what  he  said 
and  as  if  he  expected  others  to  think  he  so  believed.  And  I  cannot  help 
thinking  that  he  has  at  times  expressed  himself  with  such  force  and  ear- 
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nestness  that  he  really  did  mean  what  he  said  and  intended  the  Tribunal 
and  ourselves  to  believe  so.  It  would  be  very  difficult  for  me  to  listen  to 
arguments  of  counsel  except  upon  a  rule  of  that  sort. 

I  say  this  for  the  purpose  of  showing,  not  that  counsel  are  not  at  li- 
berty to  submit  to  judicial  Tribunals  opinions  or  arguments  as  to  which 
they  may  have  some  possible  doubt,  with  a  view  of  allowing  the  Tribunal 
to  weigh  them;  but  I  say  it  for  the  purpose  of  intimating  that  I  have  no 
objection  to  having  the  Court  suppose  that  I  really  entertain  the  opinions 
which  I  appear  to  entertain  and  express  myself  as  entertaining. 

So  much  for  that.  Now  let  me  come  to  the  real  subject  of  this  de- 
bate. It  has  taken  a  very  wide  range  indeed.  I  do  not  complain  of  the 
extent  of  that  range.  A  great  many  things  have  been  said  in  it  perhaps 
not  rigidly  vital  to  the  questions  arising  upon  the  particular  motion  which 
has  been  submitted  to  the  Tribunal;  but  still  they  have  a  bearing  upon  it, 
and  they  are  also  things  which  at  some  time  or  other,  in  the  course  of  the 
discussions  which  will  take  place  before  the  Tribunal,  would  be  likely  to 
be  said,  nay,  which  would  have  to  be  said;  and  we  may  say  in  regard  to 
them,  or  some  of  them,  at  least,  that  they  may  as  well  be  said  at  the  start, 
and  the  necessity  of  repeating  them  hereafter  may  thereby  be  dispensed 
with,  possibly. 

But  what  is  the  nature  of  the  proceeding  which  is  now  before  the  Tri- 
bunal? What  are  we  talking  to?  What  was  it  that  occasioned  this  pre- 
sent discussion?  We  can  at  least  ascertain  the  point  where  we  began, 
however  wide  the  range  of  discussion  may  be.  We  can  go  back  and  see 
what  that  point  was,  and  what  the  Tribunal  is  moved  to  do. 

The  question  arose  in  this  way  :  We  came  here  on  the  23rd  of  March. 
The  Tribunal  assembled.  The  case,  so  far  as  the  allegations  and  evi- 
dences of  the  parties  were  concerned,  had  been  terminated  long  prior  to 
that  time.  The  Cases  had  been  submitted  many  months  before.  The 
Counter  Cases  had  been  submitted  a  long  time  before.  Those  two  me- 
thods were  the  only  ones,  as  we  supposed,  provided  by  the  Treaty  by 
\\liich  any  thing  in  the  nature  of  evidence,  or  any  thing  in  the  nature  of 
information,  if  you  please,  aside  from  evidence,  or  of  a  lower  grade  than 
evidence,  could  be  laid  before  this  Tribunal.  We  never  imagined  that 
there  was  any  further  opportunity  for  the  submission  of  evidence  on  the 
part  of  Her  Majesty's  Government.  We  thought,  indeed,  that  we  had 
much  reason  to  complain  in  relation  to  the  privileges  which  had  already 
been  assumed  by  Her  Majesty's  Government  in  the  matter  of  the  introduc- 
tion of  evidence.  We  thought  we  had  much  reason  to  complain;  but  in 
a  certain  sense  that  had  passed.  We  did  not  suppose  there  would  be  any 
further  occasion  for  renewing  our  complaints,  or  feeling  that  we  were  sub- 
jected to  any  disadvantage. 

On  the  23rd  of  March  we  took  another  step.  We  began  the  argument 
of  the  questions  which  are  submitted  to  this  Tribunal,  and  the  argument 
of  all  of  them  —  the  question  of  jurisdiction  in  Behring  sea,  the  question  of 
the  property  interest  of  the  United  States,  in  the  seals  and  in  the  industry 
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established  upon  the  Pribilof  Islands,  the  question  of  concurrent  regu- 
lations —  all  the  questions  required  by  the  Treaty  to  be  submitted  to  the 
Tribunal,  and  as  to  which  evidence  had  been  taken.  We  began  the 
argument  in  reference  to  them,  by  submitting  our  argument  in  accor- 
dance with  the  provisions  of  the  Treaty.  We  supposed,  indeed,  or  should 
have  supposed,  if  we  had  any  occasion  to  consider  it,  that  certainly, 
after  a  cause  was  ripe  for  argument,  and  after  argument  had  in  point  of 
fact  been  submitted,  there  would  be  no  attempt  to  introduce  any  further 
evidence,  or  anything  in  the  nature  of  it.  Such  a  thing  never  entered 
our  minds;  because,  as  we  view  it,  such  a  thing  is  scarcely  conceivable. 
We  had  made  our  argument,  our  principal  argument.  The  Treaty  indeed 
provided  that  if  the  Tribunal  desired,  or  if  the  parties  desired,  further 
oral  argument  might  be  had  in  support  of  the  written  argument.  That 
was  a  provision  of  the  Treaty. 

The  President.  -  -  There  is  more  than  that  in  the  provision.  If  you 
will  read  Article  V,  you  will  see  that  if  the  Arbitrators  desire  further  elu- 
cidation with  regard  to  any  point,  they  may  require  a  written  or  printed 
statement  of  argument. 

Mr  Carter.  --That  indeed,  is  true. 

The  President.  —  Or  oral  argument.  There  is  a  difference  between 
the  printed  statement  or  argument  and  the  mere  oral  argument. 

Mr  Carter.  —  Yes  sir;  there  was  indeed  a  provision,  limited  to  action 
on  the  part  of  the  Tribunal  itself,  that  if  it  desired  that  some  point  should 
be  further  elucidated,  it  should  in  some  manner  be  done.  But  that  emer- 
gency had  not  as  yet  arisen.  There  had  been  no  expression  of  any  such 
desire  on  the  part  of  the  Tribunal ,  no  application  to  the  Tribunal. 
Nothing  of  the  sort  took  place.  The  cause,  so  far  as  the  counsel  was 
concerned,  must  be  regarded  as  a  cause  with  the  proofs  closed,  and  in  a 
condition  for  argument;  and  not  only  in  a  condition  for  argument,  but 
with  the  principal  argument  having  actually  been  made.  That  was  its 
condition. 

While  it  is  in  that  condition,  we  receive  from  the  Agent  of  the  British 
Government  a  paper  purporting  to  be  a  supplementary  report  of  the 
British  Commissioners  appointed  under  the  terms  of  one  of  Articles  of  the 
Treaty  -  -  with  notice  that  it  had  been  delivered  to  the  members  of  the 
Tribunal.  To  say  that  we  were  surprised  would  but  faintly  express  our 
emotions  upon  the  receipt  of  a  document  of  that  sort.  There  was  but 
one  course,  in  our  view,  to  take  in  regard  to  it,  and  that  was  to  return 
it  immediately  to  those  who  sent  it  and  to  return  it,  with  the  statement 
that  we  objected  to  any  paper  being  placed  before  the  Tribunal  at  a  time 
and  in  a  manner  not  allowed  by  the  terms  of  the  Treaty. 

Where  should  we  be  if  such  a  course  were  permitted?  In  the  course 
of  an  experience  at  the  bar  now  not  very  short,!  have  had  all  that  I  could, 
by  any  possibility,  do  to  establish  my  side  of  a  controversy  against  the 
arguments  of  my  adversaries,  when  they  had  the  opportunity  to  reply  to 
them  by  argument.  To  oppose  their  arguments,  to  overcome  them,  is  all. 
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certainly,  that  I  could  ever  undertake  to  be  able  to  do.  But  if  my  adver- 
saries, in  addition  to  the  ability  to  answer  my  arguments  by  their  argu- 
ments, could  answer  them  by  the  introduction  of  new  evidence,  the  case 
was  indeed  one  for  which  I  had  no  resources  at  all.  That  was  what 
I  felt  about  it,  and  what  my  associates  felt  about  it. 

That  the  thing  could  be  done  at  all  was  inconceivable  to  us.  The  way 
in  which  it  was  done  was  a  matter  which  added  to  the  amazement.  The 
Tribunal  was  not  asked  whether  it  would  receive  a  paper  of  that  sort.  We 
were  not  asked  whether  we  had  any  objection  to  the  introduction  of  a 
paper  of  that  sort.  It  was  assumed  by  the  British  Agent  that  he  had  the 
right  to  put  it  right  before  the  Tribunal,  whether  we  liked  it  or  did  not 
like  it  : 

Senator  Morgan.  —  Before  the  separate  Arbitrators,  you  mean? 

Mr  Carter.  —  Before  the  separate  Arbitrators.  I  confess  I  am  unable 
myself  to  distinguish  between  that  act  and  another  which  I  have  never 
seen  practiced,  that  after  a  controversy  had  been  submitted  to  a  judicial 
tribunal,  one  side  should  submit  to  the  judges  further  considerations  in 
the  nature  of  argument.  It  was  not  done  secretly.  I  do  not  complain  of 
that.  Oh  no.  We  were  apprised  of  it,  and  most  distinctly  apprised  of 
it;  but  what  was  asserted  on  the  part  of  our  adversaries  was  that  they  had 
the  right  to  do  it.  Well,  if  they  had  the  right  to  do  it  then,  they  had  the 
right  to  do  it  the  day  after  and  the  day  after  that ;  and  their  right  conse 
qucntly  had  no  measure  or  limitation  except  their  own  pleasure.  That 
was  the  nature  of  the  right  which  they  assumed. 

We  immediately  informed  our  adversaries  by  letter  that  we  returned 
the  paper,  that  we  protested  against  the  submission  of  it  by  them  to  the 
members  of  the  Tribunal,  and  that  we  should  make  a  motion  to  the  Tri- 
bunal that  it  be  dismissed  from  attention  and  returned  to  the  source  from 
which  it  was  received.  We  received  in  answer  to  that  a  courteous  letter 
from  our  adversaries,  apprising  us  of  the  ground  their  action.  I  will 
read  that  letter. 

The  President.  —  Perhaps  Sir  Charles  will  give  Mr  Carter  the  letter 
which  he  has  just  read  to  us. 

Sir  Charles  Russell.  —  Certainly. 

Mr  Carter.  —  I  read. 

"  The  undersigned,  Agent  of  Her  Britannic  Majesty,  has  the  honor 
to  acknowledge  receipt  of  the  Honorable  JohnW.  Foster's  communication 
of  this  day's  date,  and  in  reply  thereto  desires  to  state  that  it  is  the  view 
of  Her  Britannic  Majesty's  Government  that  the  mode  of  procedure  con- 
templated by  the  Treaty  has  not  been  accurately  followed.  While  all  the 
material  bearing  upon  the  whole  subject-matter  in  dispute  intended  to  be 
used  by  either  party  was  to  be  submitted  to  the  other  party,  that  part  of 
such  material  which  bore  only  on  the  question  of  Regulations,  and  parti- 
culary  the  report  or  reports,  joint  or  several,  of  the  Commissioners  of 
the  two  countries,  should  have  been,  it  is  believed,  kept  distinct  from 
thai  part  which  bore  on  the  questions  of  right,  and  thai  the  latter  should 
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alone,  in  the  first  instance,  have  been  submitted  to  the  Arbitrators;  the 
former,  namely,  that  part  relating  to  Regulations,  only  when  the  contin- 
gency therefor  arose;  or,  in  other  words,  when  the  determination  of  the 
questions  of  exclusive  right  had  been  arrived  at  ". 

And  that  is  a  statement,  if  I  understand  it,  that,  according  to  the 
contemplation  of  the  Treaty,  whatever  related  to  the  subject  of  regulations 
was  not  to  be  submitted,  either  to  the  Tribunal  or  to  the  opposite  party, 
until  a  determination  had  been  reached  by  the  Tribunal  upon  what  is  cal- 
led by  my  friends  upon  the  other  side  the  questions  of  right;  that  then  it 
was  to  be  laid  before  the  Tribunal,  for  the  first  time. 

How  does  that  defend  the  submission  of  this  paper?  That  contingency 
had  no  occurred.  The  Tribunal  had  not  as  yet  reached  a  decision  upon 
what  are  called  the  questions  of  right,  or  upon  any  of  the  questions.  It 
had  not  determined  that  the  contingency  had  arrived  upon  which  the 
question  of  Regulations  should  be  considered;  and  accordingly,  in  accor- 
dance with  the  views  of  the  counsel  themselves,  the  time  had  not  as  yet 
arrived  when  it  was  proper  to  submit  to  the  Tribunal  any  such  paper  as 
this,  if  it  bore,  as  they  said  it  did,  upon  the  question  of  Regulations. 

They  then  proced  :  — 

''  It  was  upon  this  principle  that  the  original  Case  of  Great  Britain 
was  framed,  and  this  course  would  have  been  pursued  and  been  followed, 
but  for  the  objections  raised  by  the  United  States  in  Mr  Foster's  letter  to 
Mr  Herbert  of  September  27lh  1892.  In  deference  to  those  representa- 
tions, and  in  order  to  facilitate  the  progress  of  the  arbitration,  Her  Ma- 
jesty's Government,  while  maintaining  the  justice  of  their  contention, 
furnished  to  the  Government  of  the  United  States  and  to  the  Arbitrators 
the  separate  report  of  the  British  Commissioners  and  its  appendices,  re- 
serving at  the  same  time  their  right,  as  stated  in  Lord  Roseberry's  dispatch 
to  Mr  Herbert  of  October  13th  1892  ". 

"  Reserving  their  right,  '  that  is,  their  right  to  submit  a  further 
report,  or  further  evidence,  at  the  time  when  the  contingency,  according 
to  their  view  of  it,  was  reached;  namely  after  the  Tribunal  had  announced 
a  decision  of  a  certain  character  upon  the  questions  of  exclusive  jurisdic- 
tion. They  said  they  had  reserved  that  right;  but  whatever  right  they 
might  or  could  have  reserved,  the  contingency  mentioned  in  that  reserva- 
tion, namely,  the  decision  by  this  Tribunal  of  a  certain  character,  had  not 
arrived,  and  therefore  the  submission  of  the  document  at  the  present 
time  was  not  defended  by  that  reference  to  the  correspondence  between 
Lord  Rosebery  and  the  United  States  Government  ". 

Further  they  say : 

"  The  Government  of  the  United  States,  in  presenting  to  the  Arbitra- 
tors with  their  original  Case  the  separate  report  of  the  United  States  Com- 
missioners had,  in  the  opinion  of  Her  Majesty's  Government,  departed  from 
tlie|mode  of  procedure  contemplated  by  the  Treaty.  It  was  in  pursuance 
of  the  understanding  contained  in  the  correspondence  above  referred  to 
that  Her  Majesty's  Government  furnished  to  the  Agent  of  the  United  Sta- 
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tes  and  to  the  Arbitrators  the  Supplementary  Report  of  the  British  Com- 
missioners which  was  referred  to  on  page  166  D  of  the  British  Counter 
Case.  ' 

I  do  not  suppose  that  there  was  any  understanding,  but  that  will  be 
the  subject  for  future  observation. 

"At  the  proper  time,  Her  Majesty's  Government  will  submit  to  the 
Arbitrators  that  they  are  entitled  to  use  this  Supplementary  Report,  and 
they  are  quite  willing  that  copies  should  remain  in  the  hands  of  the  repre- 
sentatives of  the  United  States  without  prejudice  to  any  objection  they 
may  desire  to  raise. " 

"  The  Government  of  Her  Britannic  Majesty  believe  that  the  Arbitra- 
tors will  desire  to  have  at  their  disposal  any  trustworthy  information 
which  may  assist  them  upon  the  questions  referred  to  them  for  decision.  " 

That  is  their  statement.  It  will  be  observed  that  in  their  statement 
they  go  back  to  the  time  of  the  original  preparation  of  the  Case,  speak  of 
what  they  conceive  to  have  been  an  erroneous  construction  of  the  Treaty 
by  the  United  States  in  the  preparation  of  its  Case,  and  speak  of  their 
having  conformed,  in  a  manner,  to  that  erroneous  construction,  and  to  a 
certain  extent,  as  a  defence  of  their  present  action  in  submitting  this  paper 
at  the  present  time  to  the  Tribunal  in  the  manner  in  which  it  was  sub- 
mitted. 

It  was  in  this  way  that  the  question  of  the  respective  views  of  the 
parties  as  to  how  the  Cases  and  Counter  Cases  should  be  made  up,  and 
what  they  should  contain  was  brought  into  discussion  before  this  Tri- 
bunal, and  it  is  this  reference  to  the  former  action  of  the  parties  which 
has  enlarged  the  scope  of  the  debates  which  might  otherwise  have  been 
confined  within  somewhat  narrower  limits. 

As  that  wide  range  has  been  given  to  it,  and  as  the  methods  which 
has  been  pursued  by  the  parties  under  the  Treaty  have  been  referred 
to  in  great  detail  and  made  the  subject  of  discussion,  I  must  take 
the  liberty  in  these  concluding  observations,  designed  as  a  reply  to 
the  argument  on  the  part  of  Her  Majesty's  Government,  to  go  back  to 
that  original  time  and  very  briefly  recount  the  circumstances  under,  which 
the  Cases  and  the  Counter  Cases  were  put  in.  Before  I  do  that,  howe- 
ver, I  desire  to  make  one  or  two  observations  suggested  by  the  remarks 
which  have  been  made  by  Sir  Charles  Russell  in  reference  to  evidence. 

The  Tribunal  which  was  created  by  the  Treaty  could  not  well  be  pro- 
vided with  the  ordinary  instrumentalities  which  are  employed  by  courts 
of  justice  for  the  purpose  of  ascertaming  the  truth  upon  disputed  ques- 
tions of  fact.  There  could  be  no  calling  of  witnesses  and  oral  examina- 
tion and  cross-examination  of  them ;  and,  as  that  was  not  possible,  it 
was  not,  of  course,  possible  to  apply  to  the  Case  those  rigid  rules  of 
the  law  of  evidence  which  are  followed  both  in  Great  Britain  and  in  the 
United  States  in  reference  to  the  introduction  of  evidence.  That  of 
course  was  plain;  and  it  was  equally  plain,  or  at  all  events  it  was  con- 
templated, that  there  would  be  differences  of  view  upon  questions  of  fact  as 
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well  as  upon  questions  of  law,  and  lhat  some  means  therefore  should  be 
provided  by  which  the  parlies  should  be  enabled  to  establish  their  views 
upon  such  disputed  questions  of  fact.  All  lhat  the  negotiators  of  the 
Treaty  could  do  under  the  circumstances  was  to  provide  the  best  mode  in 
their  power  ;  and  while  they  could  not  follow  the  rules  of  law  exactly,  to 
follow  them  so  far  as  they  could  and  at  least  to  observe  those  fundamental 
principles  of  equality  between  parlies  in  the  facilities  which  might  be 
allowed  to  them  for  the  purpose  of  conducting  their  respective  conten- 
tions. The  examination  and  cross-examination  of  witnesses  was  impos- 
sible; but  was  it  impossible  that  each  party  should  be  permitted  lo 
answer  Ihe  proofs  and  Ihe  allegalions  which  his  adversary  might  rely  upon? 
Certainly,  not.  That  result,  although  not  susceptible  of  being  accom- 
plished in  the  exact  and  perfect  way  in  which  it  is  provided  for  in  muni- 
cipal Tribunals  was  slill  susceptible  of  being  accomplished  in  a  substan- 
lial  manner  and  in  a  way  sufficient  to  assure  the  administration  of  justice. 

The  Tribunal  which  was  to  consider  Ihe  questions  was  to  be  a  Tribunal 
composed  of  the  most  eminent  jurists.  It  was  properly  to  be  presumed 
that  they  would  be  able  lo  separate  the  material  from  the  immaterial, 
to  weigh  the  value  which  should  be  put  upon  this  evidence  and  that  evi- 
dence, and  that  although  they  could  not  have  the  tenefil  in  the  fullesl  and 
most  complete  extent  the  ordinary  rules  which  govern  the  introduction  of 
evidence,  still  that  they  would  be  sufficiently  aided  in  that  particular,  if  il 
were  required  lhat  each  parly  should  submit  his  Case,  his  proofs,  and  his 
evidence  to  his  adversarys  to  the  end  that  the  adversary  might  criticise 
them,  could  deny  them,  could  contradict  them,  could  meet  them,  modify 
them,  or  reply  to  them.  That  is  an  opportunity  inseparable  from  the  ad- 
ministration of  justice.  No  proceeding  deserves  the  name  of  being  a  ju- 
dicial one  unless  each  of  the  parties  has  an  opportunity  to  know  before- 
hand what  the  allegations  of  his  adversary  are,  and  what  the  proofs  are 
upon  which  he  designs  to  support  those  allegations.  That  facilities 
should  be  afforded  for  that  main  and  essential  thing  is  of  course  ahsolu- 
tely  necessary.  That  is  a  point  upon  which  no  one  —  1  will  not  say  no 
lawyer,  but  no  intelligent  man  living  under  English  law,  would  think  of 
ignoring  or  disregarding. 

If  we  turn  to  the  Treaty  we  find  that  provisions  of  that  sort  are  made. 
Article  III  provides  :  - 

"  The  printed  Case  of  each  of  the  two  parties  accompanied  by  the 
documents,  the  official  correspondence  and  other  evidence  on  which  each 
relies,  shall  be  delivered  in  duplicate  to  each  of  the  Arbitrators,  and  to 
the  Agent  of  the  other  party  as  soon  as  may  be  after  the  appointmenl  of 
Ihe  members  of  the  Tribunal,  but  within  a  period  not  exceeding  four 
months  from  the  date  of  the  exchange  of  the  ratifications  of  the  Treaty  ". 

I  suppose  there  is  no  question  as  to  the  entire  lucidity  of  that  clause. 
It  requires  no  interpretation.  "  The  printed  Case  of  each  of  the  par- 
ties ";  if  we  had  no  precedents  to  guide  us  in  respect  to  proceedings  for 
international  arbitralion;  if  we  had  no  prccedenls  of  that  sort  to  guide 
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us,  lawyers,  anybody,  would  easily  understand  what  "printed  Case" 
meant.  It  would  be  the  case  upon  which  you  rested  your  contention; 
your  allegations  of  fact;  the  evidences,  the  proofs  by  which  you  proposed 
to  support  them;  and  the  conclusions  of  law  which  you  drew  from  them. 

Article  IV  provides  :  - 

"Within  three  months  after  the  delivery  on  both  sides  of  the  printed 
Case,  either  party  may,  in  like  manner,  deliver  in  duplicate  to  each  of 
the  said  Arbitrators  and  to  the  Agent  of  the  other  party,  a  Counter  Case 
and  additional  documents,  correspondence  and  evidence  in  reply  to  the 
Case,  documents,  correspondence  and  evidence  so  presented  by  the 
other  party  ". 

The  Counter  Case  is  provided  for  there.  A  method  is  thus  provided 
which  each  party  might,  not  support  his  original  Case  —  not  that  —  but 
by  which  he  might  reply  to  the  Case  of  his  adversary,  contradict  his 
proofs,  show  them  to  be  untrue,  negative  his  allegations,  contradict  his 
conclusions  of  law.  That  was  the  opportunity  which  was  afforded  by 
the  Counter  Case. 

The  function  of  each  of  those  documents,  the  office  which  it  is  to  fill 
in  this  Arbitration,  is  carefully  prescribed  in  the  Treaty;  so  carefully  and 
so  clearly  that  no  one  could,  by  any  possibility,  misinterpret  it. 

I  may  be  permitted  to  say  something  in  relation  to  the  mode  followed 
by  the  Government  of  the  United  States  in  the  preparation  of  its  Case; 
and  in  order  to  do  that,  so  that  the  learned  Arbitrators  may  understand 
it,  I  should  allude  very  briefly  to  what  the  presumable  nature  of  the  proofs 
was  at  the  time  when  the  parties  were  called  upon  to  prepare  their  ori- 
ginal Cases.  What  were  the  questions?  I  shall  not  stop  to  read  them 
from  the  Treaty,  but  shall  describe  them  generally. 

In  the  first  place,  there  were  certain  questions  as  to  a  jurisdictional 
power  or  authority  over  Behring  Sea  asserted  by  the  United  States  to  have 
been  in  some  manner  derived  from  Russia,  what  my  learned  friend  Sir 
Charles  Russell,  has  well  enough  styled  a  derivative  title  or  right. 

In  the  next  place,  there  was  the  question  of  the  right  of  property  in 
the  seal  herds  and  in  the  industry  established  upon  the  Pribiloff  Islands 
of  maintaining  those  herds,  which  was  asserted  by  the  United  States  — 
of  property.  Both  of  these  were  correctly  described  by  Sir  Charles  as 
questions  of  right. 

In  the  next  place,  there  was  the  question  what  regulations  might 
be  necessary  for  the  purpose  of  protecting  the  seals  from  extermination  ; 
which  question  by  the  terms  of  the  Treaty  was  not,  in  the  order  of  deter- 
mination which  the  Arbitrators  were  to  adopt,  to  be  determined  unless 
they  had  made  such  a  determination  of  the  questions  relating  to  exclusive 
jurisdiction  as  would  require  the  concurrence  of  Great  Britain  in  regula- 
tions for  the  purpose  of  preserving  the  seals.  There  was  that  order  pres- 
cribed by  the  Treaty  in  respect  to  the  consideration  of  the  questions  by 
the  Arbitrators. 

Now,  as  to  the  first  of  these  three  questions  -  -  that  relating  to  the 
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jurisdiotional  power  or  authority  supposed  to  have  been  derived  from 
Hussia.  There  was  not,  it  was  to  be  presumed,  any  dispute  whatever  in 
the  evidence.  It  all  rested  upon  documents  supposed  to  be  accessible  by 
both  parties.  I  will  not  say  that  it  was  not  possible  that  dispute  might 
arise  upon  some  question  of  fact,  but  at  least  it  was  not  very  probable; 
and  in  the  course  of  diplomatic  discussions  respecting  that  question,  I  do 
not  think  any  serious  dispute  had  ever  arisen  in  reference  to  any  fact. 
The  discussion  was  mainly  in  respect  to  the  nature  and  interpretation  of 
documents  known  to  the  world,  and  in  the  possession  of  both  parlies. 

With  respect,  however,  to  the  question  of  property  in  the  seals  the  case 
is  quite  different.  There,  dispute,  conflict,  and  a  great  deal  of  it,  was  to 
be  apprehended.  The  question  as  to  whether  the  United  States  had  a  pro- 
perly in  the  seals  or  not  depended  of  course  upon  the  nature  and  Ihe  habits 
of  that  animal,  as  all  questions  of  property  in  animals  depend  upon  the  nature 
and  habits  of  the  animals;  and  what  the  nature  and  habits  of  those  animals 
were,  in  many  particulars,  it  was  foreseen  from  the  start  might  be  the  subject 
of  very  serious  direct  dispute  upon  which  much  conflict  of  testimony  would 
beanlicipated.  Where  were  we  to  go  for  information  in  reference  to  the 
nature  and  habits  of  seals,  and  the  modes  by  which  they  were  pursued 
and  captured  and  applied  to  the  purposes  of  Mankind?  There  was  a 
great  variety  of  sources  of  evidence.  There  were  the  persons  in  charge 
of  the  Pribyloff  Islands,  Ihe  agents  of  the  United  States  engaged  in  main- 
taining that  industry  there,  their  statemenls  founded  upon  personal 
knowledge,  their  reports,  and  all  of  these  might  be  resorted  to.  In  addition 
to  that,  there  were  the  Indians  along  the  coast,  who  followed  these  seals  in 
their  migrations,  and  who  had  made  for  a  long  series  of  years,  to  a  certain 
limited  extent,  the  pursuit  of  those  seals  a  part  of  their  occupation.  Their 
knowledge  could  be  appealed  to. 

In  the  next  place,  there  was  a  large  body  of  mariners  connected  with 
the  vessels  engaged  in  pelagic  sealing,  masters  of  the  vessels,  officers  of 
the  vessels,  seamen,  hunters,  all  of  them  more  or  less  familiar  with  the 
modes  in  which  pelagic  sealing  was  conducted. 

I  need  not  say  here  that  every  one  could  see  that  the  great  body  of 
these  witnesses  belonged  to  a  class  whose  statements  are  very  likely  to 
conflict  with  each  other,  sometimes  because  they  are  dishonest,  some- 
times because  they  are  ignorant,  sometimes  because  they  are  inexact ; 
but,  from  a  hundred  reasons,  we  know  that  they  are  apt  to  conflict  with 
each  other. 

This  whole  subject,  Iherefore,  was  encumbered  with  the  possibility, 
nay,  the  probability,  that  a  great  many  of  the  allegations  made  by  the 
respective  parties  would  be  drawn  into  serious  dispute;  and  the  conten- 
tions of  the  several  parties  were  to  be  supported  by  such  evidence  as 
they  could  obtain. 

The  President.  —  Perhaps  we  might  stop  here  and  resume  a  little 
later. 

Mr  Carter.  —  Certainly,  Sir. 
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(The  Tribunal  thereupon  adjourned  for  a  short  time.) 
Mr  Carter.  — Mr  President,  at  the  time  when  the  Tribunal  rose  for  its 
recess,  I  was  making  some  observations  concerning  the  conditions  which 
this  case  presented  at  the  time  when  it  become  necessary  for  the  parties 
to  prepare  their  Cases.  I  had  said  that  there  were  three  principal  questions 
involved;  that  upon  the  first  of  them,  that  relating  to  the  jurisdiction  of  the 
United  States  asserted  to  have  been  acquired  from  Russia,  there  was  not 
likely  to  be  any  conflict  upon  the  evidence;  that  upon  the  next  question, 
that  of  property,  there  was  likely  to  be  a  great  deal  of  conflict;  and  I 
pointed  out  some  of  the  grounds  upon  which  it  seemed  probable  that  con- 
flict would  arise,  and  the  extentof  it.  Then  there  was  the  third  question, 
that  of  regulations.  Of  course,  the  determination  of  the  regulations 
would  involve  a  consideration  of  the  subject  matter  to  which  it  was 
designed  that  the  regulations  should  be  applied,  and  that  was  to  the  seal 
herd,  and  the  taking  of  seals;  and  this  question  of  regulations,  therefore, 
depended  precisely,  as  the  question  of  property  depended,  upon  the 
nature  and  habits  of  the  seals,  and  the  modes  by  which  they  could  be 
taken,  and  were  usually  taken,  for  the  purpose  of  being  applied  to  the 
uses  of  commerce  and  the  world. 

Those  two  questions,  the  question  of  property,  and  the  question  of 
regulations,  depends  absolutely  upon  the  same  kind  of  evidence,  that  is, 
evidence  disclosing  the  nature  and  habits  of  the  animals,  and  the  modes 
in  which  they  were  taken.  The  questions  themselves  undoubtedly  were 
entirely  distinct.  One  was  a  question  purely  of  property  right;  the  other 
was  a  question  what  regulations  were  necessary  perhaps  in  the  absence 
of  a  property  right,  and  where  the  seals  could  not  be  protected  by  the 
exercise  of  any  rightful  power,  without  the  concurrence  of  other  Govern- 
ments; —  what  regulations  with  the  concurrence  of  other  Governments 
were  necessary  to  promote  what  was  assumed  to  be  a  common  object, 
namely  the  preservation  of  the  seals.  The  questions  ware  entirely  dif- 
ferent in  their  character,  but,  nevertheless,  the  evidence  upon  which  they 
depended  was  substantially  the  same. 

Now,  the  Government  of  the  United  States  came  to  prepare  its  Case, 
and  the  question  arose  how  it  should  prepare  it.  Upon  the  first  question 
it  was  plain  enough  that  the  evidence  upon  which  it  depended  consisted 
of  the  documents  relating  to  the  history  of  the  Russian  dominion  over 
Alaska,  and  to  the  various  Treaties  and  diplomatic  communications,  and 
other  documents  which  from  time  to  time  had  made  their  appearance  in 
connection  with  that  subject.  As  to  the  next  question,  that  of  a  property 
in  the  seals,  it  was  necessary,  of  course,  to  place  the  facts  upon  which 
we  designed  to  support  our  contention  before  the  Tribunal.  —  But  how 
place  them?  By  witnesses?  No,  we  could  not  call  any  before  the  Tri- 
bunal. -  -  What  must  we  do?  We  must  resort  to  the  best  evidence 
which  under  the  circumstances  was  obtainable,  That  is  the  rule  in  all 
judicial  Tribunals,  where  one  species  of  evidence  deemed  the  best  is  not 
to  be  procured  for  any  reason,  you  must  resort  to  the  next  best.  The 
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only  thing,  therefore,  was  to  consider  \\liat  was  next  the  best.  There 
was  a  variely  of  sources  of  evidence,  such  as  the  opinions  of  scientific 
gentlemen,  facts  well  known  in  natural  history,  all  derivable  from  books, 
which  might  properly  enough  be  appealed  to,  but  the  immediate  facts 
must  be  proved  by  the  testimony  of  witnesses,  and  as  we  could  not  call 
them  before  the  Tribunal  we  must  do  the  best  we  could,  and  procure 
their  depositions. 

Well,  how  was  this  evidence  to  be  presented.  Upon  looking  to  the 
terms  of  the  Treaty,  we  are  attracted  at  once  to  the  provisions  of  Article  111 
which  I  have  already  read  and  which  relates  to  the  printed  Case.  "  The 
printed  Case  of  each  of  the  two  parties  accompanied  by  the  documents, 
the  official  correspondence  and  other  evidence  upon  which  each  relies 
shall  be  delivered  in  duplicate  ".  Article  IV  provides  for  the  Coun- 
ter Case  and  is  to  the  effect  :  "  The  Counter  Case  shall  be  delivered  in 
duplicate,  with  the  additional  documents,  correspondence,  and  evidence 
in  reply  to  the  Case,  documents  and  correspondence  and  evidence  so  pre- 
sented by  the  other  party.  "  Therefore  it  was  plain  enough  that,  at  least, 
as  to  the  question  of  rights  derived  from  Russia,  and  as  to  the  property, 
that  all  the  evidence  should  be  presented  in  the  Case.  A  provision  in  the 
Treaty  might  suggest  a  possible  doubt  in  reference  to  the  question  of 
regulations.  "  If  the  determination  of  the  foregoing  questions  as  to  the 
exclusive  jurisdiction  of  the  United  States  shall  leave  the  subject  in  such 
position  that  the  concurrence  of  Great  Britain  is  necessary  to  the  establish- 
ment of  regulations  for  the  proper  protection  and  preservation  of  the 
fur  seal  in,  or  habitually  resorting  to,  the  Behring  Sea,  etc.  What  con- 
current regulations  outside  the  jurisdictional  limits  of  the  respective 
Governments  are  necessary,  and  over  what  waters  such  Regulations 
should  extend,  and  to  aid  them  in  that  determination,  the  Report  of  a 
Joint  Commission,  to  be  appointed  by  the  respective  Governments,  shall 
be  laid  before  them,  with  such  other  evidence  as  either  Government  may 
submit.  ' 

This,  as  one  can  easily  see  suggests  the  inquiry  whether  this  Report, 
together  with  the  other  evidence  referred  to  bearing  on  the  question  of 
regulations  should  not  be  withheld  until  the  Tribunal  had  reached  a  de- 
termination that  the  concurrence  of  Great  Britain  was  necessary,  and 
that  suggestion  is  further  supported  by  what  has  been  so  much  dwelt 
upon  by  my  learned  friends  on  the  other  side  —  the  phraseology  in  parts 
of  the  Article  IX  of  the  Treaty  which  is  to  the  effect  that  "  the  Reports 
shall  not  be  made  public  until  they  shall  be  submitted  to  the  Arbitrators, 
or  it  shall  appear  that  the  contingency  of  the  ir  being  used  by  the  Arbi- 
trators cannot  arise.  "  We  saw,  therefore,  that  there  was  a  certain  con- 
tingency in  which  these  Reports  and  other  evidence  bearing  on  the  ques- 
tion of  regulations  might  not  be  used  by  the  Arbitrators.  Was  it  the 
true  construction  of  the  Treaty  that  the  Arbitrators  were  first  to  deter- 
mine the  question  whether  concurrent  regulations  were  necessary  or  not 
and  that  until  they  had  made  that  determination  it  was  not  in  order  for 
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them  to  consider  any  evidence  beasing  upon  regulations,  and  not  in 
order  that  any  evidence  should  be  submitted  to  them?  Was  that  so? 
Well,  if  that  were  the  Case,  if  it  was  not  in  order,  ifit  was  not  regular,  to 
submit  the  evidence  on  the  question  of  concurrent  regulations  until  the 
Arbitrators  should  make  a  determination  of  that  character  it  would  fol- 
low necessarily  that  there  was  to  be  a  double  Arbitration,  a  double  hea- 
ring, and  a  double  decision.  When  we  look  at  the  provisions  of  the 
Case  on  that  point  it  is  very  plain  that  there  was  but  one  way  in  which 
evidence  was  to  be  submitted  and  that  was  by  the  Case  and  the  Coun- 
ter Case  and  but  one  Case  and  one  Counter  Case  were  provided  for.  In 
the  next  place  it  was  perfectly  plain  by  the  express  language  of  the  Treaty 
that  there  was  to  be  one  written  argument,  and  only  one  written  argu- 
ment to  embrace  all  the  questions,  and  in  the  next  place  it  was  provided 
there  was  to  be  one  decision  and  only  one  decision,  and  therefore  it  see- 
med to  us  quite  inadmissible  that  the  idea  should  be  entertained  that 
there  were  to  be  two  hearings  involving  two  separate  submissions  of  evi- 
dence. I  need  not  argue  that  notion  further,  for  it  is  now  declared  by  my 
learned  friend  on  the  other  side  to  be  simply  nonsense.  So  that  it  was 
very  apparent  to  us,  and  we  never  had  any  doubt  about  it,  that  all  the 
evidence  that  we  had  bearing  upon  the  controversy,  and  whether  upon 
the  question  of  jurisdiction,  or  property,  or  regulations,  all  the  evidence 
which  we  designed  to  submit  in  support  of  our  contention,  must  be  sub- 
mitted in  the  Case,  for  that  was  the  only  means  pointed  out  by  the 
Treaty,  by  which  any  evidence  except  evidence  in  reply  could  get  into  the 
hands  of  the  Arbitrators. 

The  Case  of  the  United  States  was  prepared  faithully  in  accordance 
with  that  view  I  say.  The  whole  mass  of  evidence  by  which  they  desi- 
gned to  support  their  contention,  whether  bearing  upon  the  question  of 
jurisdiction,  the  question  of  property,  or  the  question  of  regulations, 
was  placed  in  the  Case,  and  fairly  and  unreservedly  and  fully  submitted 
to  the  observation,  the  criticism,  the  answer,  the  denial,  of  the  other 
side.  There  was  absolutely  nothing  withheld.  We  had  gathered  toge- 
ther a  multitude  of  depositions  in  reference  to  the  nature  and  habits  of 
the  seals,  all  establishing  or  tending  to  establish,  as  we  supposed,  that 
their  nature  and  habits  were  such  as  to  make  them  the  property  of  the 
United  States.  We  had  gathered  evidence  tending  to  show  that  if  the 
Tribunal  should  come  to  consider  the  question  of  regulations,  that  no 
regulations  would  be  effective  for  the  purpose  of  preserving  the  seals, 
except  absolute  prohibition  of  pelagic  sealing.  We  exhausted  all  our 
means  of  information  then  available  to  us  for  the  purpose  of  putting  before 
the  Tribunal  and  putting  into  this  Case,  to  the  end  that  our  adversaries 
might  consider  it  and  answer  it,  every  fact  that  we  designed  to  bring 
forward  to  sustain  our  contention  in  this  controversy;  and  I  have  not 
as  yet  heard  it  suggested  upon  the  other  side  that  there  has  been  any 
\\ilhholding  byus  of  the  slightest  circumstance  from  that  Case  to  which 
wo  have  at  any  time  resorted  for  the  purpose  of  supporting  any  of  our 
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contentions.  Those  Cases  were,  1  think,  in  the  month  of  September, 
in  the  first  week  in  September,  exchanged.  We  delivered  to  the  Agent 
of  the  British  Government  our  Case,  made  up  in  the  manner  in  which 
I  have  described.  We  then  received  from  them  their  Case,  and  procee- 
ded, of  course,  with  interest  to  examine  its  contents.  What  was  our 
surprise  to  find  that  in  that  Case  of  the  British  Government  not  one  item 
of  proof  in  relation  to  the  nature  and  habits  of  the  seal,  or  the  mode  by 
which  they  were  pursued,  not  an  item  of  evidence  bearing  on  the  question 
of  properly,  not  an  item  of  evidence  bearing  on  the  question  of  regula- 
tions. What  could  be  the  intention  of  this,  we  thought?  Is  it  possible 
we  asked  ourselves,  that  Her  Majesty's  advisers  have  been  of  the  opinion 
that  they  could  safely  submit  the  interests  of  Her  Majesty's  Government 
to  this  Tribunal  without  any  evidence  at  all  upon  these  subjects  ;  or  are 
they  in  some  manner  aware  of  our  opinions  respecting  the  nature  and 
habits  of  the  seal,  and  believe  that  those  opinions  are  correct  so  that 
they  cannot  in  any  manner  alter  them  ?  What  is  the  view  which  Her  Ma- 
jesty's Governement  entertain  upon  these  points?  We  were  wholly  at  a 
loss.  The  thought  did  occur  to  us,  only  to  be  dismissed,  at  first  at  least, 
but  still  the  throught  did  occur  to  us,  is  it  possible  that  the  advisers  of 
Her  Majesty's  Government  have  deliberately  conceived  that  they  could 
withhold  all  evidence  upon  which  they  designed  to  rely  upon  these  ques- 
tions until  they  have  received  our  Case  and  know  what  our  position  and 
our  evidence  is,  and  then  for  first  time,  produce  their  evidence  under  the 
pretext  that  it  is  a  reply  to  ours,  so  that  we  shall  have  no  opportunity  to 
meet  it?  Can  it  be  possible?  Why,  no;  we  could  not  think  that.  Both 
sides  were  represented  by  lawyers  and  by  lawyers  who  were  bred  in 
the  same  school  of  jurisdiction  and  procedure;  and  both  sides  equally 
knew  that  in  that  school  of  jurisdiction  and  procedure  nothing  was  more 
zealously  regarded,  nothing  more  zealously  protected  than  perfect  equa- 
lity between  the  contending  parties  in  respect  to  the  use  of  the  instru- 
mentalities which  a  court  of  justice  employs  in  order  to  gain  a  knowledge 
of  the  truth  —  a  perfect  equality. 

Well,  it  was  a  very  serious  question  for  the  advisers  of  the  United 
States  to  determine  what  should  be  done  under  the  circumstances. 
Should  they  go  on  without  objection  or  protest,  and  then  perchance,  when 
the  Counter  Case  came  in,  find  there  was  an  immense  mass  of  evidence  to 
which  we  had  no  opportunity  to  reply,  and  go  before  this  Tribunal  under 
those  disadvantages?  Why,  if  there  had  been  no  material  importance  in 
the  dispute  a  disadvantage  of  that  sort  was  so  shocking  to  the  professional 
sense,  I  may  say,  that  we  could  not  stand  under  it.  What  should  we  do? 
revoke  the  Arbitration?  My  learned  associate  perhaps  intimated  in  the  course 
of  his  argument,  that  if  his  counsels  had  been  followed,  that  would  have 
been  done.  It  is  no  consequence  what  our  counsels  were  in  that  parti- 
cular; but  to  revoke  the  Arbitration,  because  the  Case  had  not  been  made 
out  according  to  our  view,  was  a  matter  upon  which  we  could  ill  defend 
ourselves  before  the  civilized  world,  and  upon  a  question  respecting  an 
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International  Arbitration,  the  opinions  of  the  civilized  world  had  to  be 
taken  into  account. 

We  resorted  to  arbitration  because  perhaps  the  civilized  world  might 
think  that  we  were  not  justified  in  resorting  to  the  dread  arbitrament  of 
force  in  order  to  defend  our  claims  to  the  seals.  Could  we  go  back  and 
resort  to  that  dread  arbitrament  of  force,  because  we  disagreed  about  the 
meaning  of  the  terms  in  which  written  papers  had  been  framed?  However 
easy  it  may  have  been  to  satisfy  technical  lawyers  that  our  opinion  was 
correct,  it  would  have  been  somewhat  difficult  to  satisfy  the  opinions  of 
mankind  that  it  was  right  to  revoke  the  arbitration  on  that  account.  That 
course  was  out  of  the  question.  What  else  could  we  do?  Well,  we  could 
remonstrate  with  Her  Majesty's  Government  and  humbly  request  of  it  that 
it  would  furnish  us  with  such  evidence  as  it  designed  to  rely  on  for  the  pur- 
pose of  sustaining  its  contentions;  in  other  words,  we  could  resort  to 
entreaty,  involving  self  humiliation;  and  we  might  further  insist  that  we 
would  go  on  according  to  our  own  views,  and  if,  when  the  Counter  Case 
of  Great  Britain  came  in  it  was  found  to  contain  matter  which  ought, 
accordingto  ourviews.to  have  gone  into  its  original  Case,  we  could  then, 
when  we  came  before  the  Tribunal,  assume  that  it  had  a  jurisdiction  to 
determine  the  regularity  and  propriety  in  which  the  Cases  had  been  made 
up,  and  ask  it  to  strike  out  from  the  Counter  Case  of  Her  Majesty's 
Government  everything  which  in  fairness  ought  to  have  gone  into  its  ori- 
ginal Case.  That  we  could  do. 

Well,  for  the  purpose  of  saving  the  Arbitration  the  United  States  re- 
soled upon  a  course  of  that  character  —  a  conciliatory  method,  and  if  it 
was  not  agreeable  to  every  body.  I  am  bound  to  say  that,  so  far  as  I  am 
concerned,  I  think  it  was  a  proper  one  —  and  they  therefore,  addressed  a 
diplomatic  communication  to  the  British  Government  calling  its  attention 
to  the  true  interpretation  of  this  Treaty,  to  the  circumstance  that  the 
Case  of  Her  Majesty's  Government  had  been  made  up  in  violation  of  those 
plain  terms,  and  to  ask  that  Hie  mistake  should  now  be  remedied  so  far 
as  possible.  It  could  not  be  remedied  altogether.  They  were  already 
in  possession  of  our  Case  and  that  knowledge  could  not  be  recalled.  Just 
look  at  it  for  a  moment  if  you  please.  I  ought  to  call  the  attention  of  the 
learned  Arbitrators  to  the  special  advantages  which  Great  Britain  gained 
by  this  course. 

In  the  first  place  they  knew  what  our  grounds  were  before  commit- 
ting themselves.  We  had  committed  ourselves  fully  and  completely,  not 
only  in  respect  to  allegation,  but  in  respect  to  evidence.  They  had  not 
committed  themselves  at  all.  I.i  the  next  place  they  had  gained  the 
advantage  of  selecting  their  witnesses.  There  was  a  great  number  of 
witnesses  who  had,  in  one  form  or  another  officially  or  otherwise  spoken 
in  relation  to  the  nature  and  habits  of  seals  and  to  the  course  of  procedure 
upon  the  Pribylof  Islands.  Official  Reports  in  some  instances  contained 
something  which  might  be  understood  to  be  for  the  benefit  of  Great  Britain, 
and  something  for  the  benefit  of  the  United  States.  There  was  a  great 
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deal  of  a  documentary  character  out  of  which  one  party  might  pick  some- 
tiling  which  it  supposed  to  be  to  its  advantage  and  the  other  party  might 
also  select  something  which  would  be  to  its  advantage. 

Well  now,  if  the  party  was  obliged  to  decide  in  the  first  instance  whe- 
ther he  would  make  such  a  person  his  witness  or  not,  why  he  would  be 
obliged  to  say,  "  I  must  use  this  man  as  my  witness,  because  I  do  not 
know  that  my  adversary  will  use  him  as  his,  and  therefore  I  must 
decide  now,  and  make  him  my  witness  now.  '  What  advantage  did 
Great  Britain  gain  in  that  particular.  Why,  she  was  able  to  look  into 
the  Case  of  the  United  States,  and  see  the  various  reports  which  had  been 
made  parts  of  the  evidence  in  that  Case,  and  if  there  were  anything  ten- 
ding to  favour  the  interests  of  Great  Britain,  they  could  get  the  benefit  of 
it  without  making  the  persons  who  made  the  reports  their  witnesses  — 
could  treat  their  own  witnesses  as  being  the  witnesses  of  the  other  party, 
and  treat  them  as  being  the  witnesses  of  the  other  party,  and  gain  all  the 
advantages  derivable  from  that  treatment  —  very  decisive  sometimes,  as 
the  learned  Arbitrators  will  easily  understand,  in  judicial  controversies. 
That  advantage  they  gained. 

Another  advantage  they  gained.  There  were  quite  a  number  of  points 
which  would  presumably  be  the  subjects  of  dispute  as  to  which  the  depo- 
sitions of  witnesses,  pelagic  sealers,  inhabitants  of  the  coasts  oftheBehring 
sea  and  its  vicinity  would  be  called.  How  many  witnesses  was  it  neces- 
sary to  call  to  establish  any  particular  position?  The  United  States  in 
framing  their  Case  were  obliged  to  determine  that  question  with  no  lights 
other  than  conjecture,  and  say.  "  We  will  call  so  many  witnesses,  and 
we  will  not  go  any  further.  We  think  that  is  sufficient  to  establish 
the  fact,  and  certainly  sufficient  to  establish  it,  unless  it  is  overcome 
by  the  number  of  witnesses  adduced  upon  the  other  side.  That  is  a 
matter  as  to  which  we  cannot  determine  beforehand.  We  can  only- 
form  a  conjecture  in  reference  to  it.  '  The  United  States  made  up 
its  Case  under  those  disadvantages.  How  would  it  stand  with  Great 
Britain  if  she  should  come  forward  and  put  her  evidence  in  her  Counter 
Case  and  say,  "  to  this  point  the  United  States  has  introduced  so  many 
witnesses  :  we  will  introduce  a  dozen  more.  As  to  this  other  point  the 
United  States  has  introduced  so  many  witnesses  :  we  will  introduce  a 
dozen  more;  "  and  so  on  through  all  the  disputed  questions.  That  is 
another  very  important  advantage  which  they  would  have  gained. 

But  finally  and  decisively  they  would  have  gained  this  overwhelming 
advantage,  that  they  would  be  able  to  meet  the  testimony  of  the  Unilat 
State  in  all  the  ways  in  which  adverse  testimony  may  be  met  --by  con- 
tradiction, by  qualification,  by  overcoming  it  by  the  production  of  other 
and  adverse  testimony,  and  the  United  Slates  could  not  do  it  at  all.  They 
could  impeach  our  witnesses.  They  could  show  that  this  witness  was  not 
to  be  believed  under  oath ;  and  that  that  one  could  not  be  believed  un- 
der oath.  They  could  show  by  circumstances,  which  they  might  prove 
by  depositions,  that  a  certain  class  of  witnesses  were  subject  to  certain 


—  131  — 

objections  not  perceptible  upon  tbe  face  of  the  testimony  —  in  a  word,  in 
all  the  forms  in  which  the  testimony  of  the  other  party  may  be  met  and 
overcome,  Great  Britain  would  have  the  opportunity  to  do  it,  and  we  not.  I 
am  speaking  now  upon  the  assumption  that  when  she  came  to  frame  her 
Counter  Case  she  should  incorporate  into  it  a  large  mass  of  evidence  rela- 
ting to  the  habits  of  seals  and  other  testimony  as  to  the  seals.  If  she  did 
not  choose  to  do  it,  no  matter;  all  right.  But  the  ability  to  do  it  was  the 
advantage  which  the  Agent  of  Great  Britain  had  gained. 

And  they  gained  it  so  that  it  could  not  be  taken  away  from  them. 

Whatever  might  be  done  in  the  way  of  obtaining  from  them  evidence 
they  had  witheld  if  they  chose  to  furnish  it,  nothing  could  repair  the  dis- 
advantage to  which  we  had  already  subjected  ourselves;  nothing  could 
take  away  from  them  the  advantage  which  they  had  gained.  They  had 
it  securely  in  their  possession  by  the  course  which  they  pursued. 

Now  under  those  circumstances  the  course  we  determined  upon  was 
the  conciliatory  one ;  to  ask  them  atouce  for  the  evidence  upon  which  they 
designed  to  maintain  their  contentions,  so  that  we  might  have  it  before 
the  preparation  of  our  Counter  Case,  and,  if  they  chose  to  offer  it  to  us,  to 
accept  it  as  a  compliance  with  the  conditions  of  the  Treaty,  although  it 
came  too  late,  and  although  it  came  under  the  enormous  disadvantages 
to  us  and  advantages  to  them,  from  the  circumstances  upon  which  I  have 
dwell.     Consequently,  on  the  27th  September  1892,  Mr  Foster  thus  ad- 
dressed Mr  Herbert,  who  was  then  in  charge  of  the  British  Embassy  in  Was- 
hington :  "  Department  of  State  Washington,  September  27th  1892. 
Sir,  on  the  6th  instant,  the  day  after  the  receipt  by  me  of  the  printed  Case 
of  Her  Majesty's  Government,  called  for  by  the  provisions  of  the  Arbitra- 
tion Treaty  of  1892  ;  in  a  Conference  which  I  had  the  honor  to  hold  with 
you  at  the  Department  of  State,  I  made  known  to  you  the  painful  impres- 
sion which  had  been  created  upon  me  by  a  hasty  and  cursory  examination 
of  that  case,  butl  withheld  any  formal  representation  on  the  subject  until 
I  could  have  an  opportunity  to  lay  the  matter  before  the  President.     His 
absence  from  this  Capital,  and  the  attendant  circumstances  have  made  it 
necessary  for  me  to  delay  a  communication  to  you  till  the  present  ". 
The  learned  Arbitrators  will  remember  that  at  this  time  Mr  Foster,  the 
Agent  of  the  American  Government,  had  been  made  Secretary  of  State. 
"  I  am  now  directed  by  the  President  to  say  that  he  has  observed  with 
surprise  and  extreme  regret  that  the  British  Case  contains  no  evidence 
whatever  touching  the  principal  facts  in  dispute,  upon  which  the  Tribunal 
of  Arbitration  must  in  any  event  largely,  and  in  one  event  entirely,  depend. 
«  No  proof  is  presented  upon  the  question  submitted  by  the  Treaty  con- 
cerning the  right  of  property  or  property  interest  asserted  by  the  United 
States  in  the  seals  inhabiting  the  Pribiloff  Islands  in  Behring  sea,  or  upon 
the  question,  also  submitted  to  the  Tribunal  of  Arbitration,  concerning 
the  concurrent  regulations  which  might  be  necessary  in  a  certain  contin- 
gency specified  in  the  Treaty.     If  it  were  fairly  to  be  inferred  from  this 
omission  that  no  proofs  on  these  important  points  are  intended  to  be 
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offered  in  behalf  ot  Her  Majesty's  Government,  no  ground  for  criticism 
or  objection  by  the  Government  of  the  United  States  could  arise,  since  it 
is  within  the  exclusive  province  of  either  party  to  determine  what  evidence 
it  will  submit  in  respect  to  any  part  of  the  controversy  or  to  refrain  from 
submitting  any  evidence  at  all;  but  such  inference  as  to  the  course  con- 
templated by  the  British  Government  does  not  seem  consistent  with  cer- 
tain statements  made  by  its  Agent  in  the  printed  Case  submitted  by  him  ". 
Now  then,  at  this  point,  I  will  interrupt  the  reading  of  the  letter  for 
this  purpose;  I  wish  to  call  your  attention  to  what  was  said  in  the  Case  in 
respect  to  these  omissions.  I  now  call  the  attention  of  the  learned  Arbi- 
trators to  the  Case  of  Her  Majesty's  Government  and  to  what  is  said  in 
it  at  page  135.  It  begins  thus?  -  "Point  5  of  Article  VI.  -  Has  the 
United  States  any  Right,  and,  if  so,  what  Right  of  Protection  or  Property 
I  he  Fur  seals  frequenting  the  islands  of  the  United  states  in  Rehring  sea 
when  such  seals  are  found  outside  the  ordinary  3-mile  limit?  —  The  claim 
involved  in  this  question  is  not  only  new  in  the  present  discussion,  but  is 
entirely  without  precedent.  It  is,  moreover,  in  contradiction  of  the  posi- 
tion assumed  by  the  United  States  in  analogous  cases  on  more  than  one 
occasion.  The  claim  appears  to  be,  in  this  instance,  made  only  in  res- 
pect of  seals,  but  the  principle  involved  in  il  might  be  extended  on  simi- 
lar grounds  to  other  animals  ferse  nalurse,  such,  for  instance,  as  whales, 
walrus,  salmon  and  marine  animals  of  many  kinds.  "  And  it  goes  on  to, 
argue  that  there  is  no  foundation  for  a  claim  of  properly,  and  treats  it  as 
a  mere  question  of  law.  At  the  close  of  this  particular  part  of  the  Case 
of  Great  Britain  it  is  said  :  "  In  the  absence  of  any  indication  as  to  the 
grounds  upon  which  the  United  States  base  so  unprecedented  a  claim  as 
that  of  a  right  to  protection  of  or  property  in  animals  ferse  natnrse  upon 
the  high  seas,  the  further  consideration  of  this  claim  must  of  necessity  be 
postponed;  but  it  is  maintained  that,  according  to  the  principles  of  Inter- 
national law,  no  property  can  exist  in  animals  ferse  natnrse  when  frequen- 
ting the  high  seas.  "  Now  then  the  position  taken  by  Great  Britain  by 
the  form  in  which  the  Case  was  made  up  in  this  particular  proceeds  upon 
these  two  grounds  :  first,  that  a  seal  in  an  animal  ferse  naturae,  and  the- 
refore that  it  he  cannot  be  the  subject  of  property  at  all,  and  that  the 
question  whether  he  is  a  subject  of  property  at  all  is  a  question  of  law 
and  not  a  question  of  fact.  Next,  if  the  United  States  should  happen  to 
show  any  grounds  or  reasons  upon  which  they  claim  that  the  seal  is  a 
subject  of  property,  she  Great  Britain  will  answer  that  claim  when  those 
grounds  and  reasons  were  shown  and  would  postpone  the  consideration 
of  the  case  until  that  time.  That  is  to  say,  if  the  United  States  under- 
takes to  show  by  argument  that  seals  are  property,  we  will  answer  the 
argument  when  the  case  is  made.  If  they  undertake  to  show  by  evi- 
dence that  the  seals  are  property,  we  will  answer  that  evidence  by  evidence 
of  our  own.  That  is  the  position  which  they  look.  Well,  I  have  one  or 
two  observations  to  make  upon  the  face  of  that.  In  the  first  place,  we 
admit  that  the  question  whether  seals  are  the  subject  of  property  or  not 
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is  a  question  of  law.  But  it  is  a  question  of  law  which  depends  upon 
facts,  and  how  the  question  of  law  is  to  be  decided,  of  course  no  one  can 
tell  until  they  know  what  the  facts  are. 

In  other  words,  the  question  whether  there  is  a  property  in  seals  or 
not  depends  upon  the  nature  and  habits  of  the  seals,  as  is  now  fully  ad- 
mitted upon  the  other  side,  but  was  at  this  time  denied;  and  in  order  to 
know  what  the  nature  and  habits  of  seals  are,  of  course,  evidence  must 
be  given  to  show  what  they  are.  Now  the  question  of  property  was  sub- 
mitted to  the  Tribunal.  If  we  had  any  evidence  as  to  their  nature  and 
habits  on  which  we  contended  that  the  properly  in  them  was  in  the  Uni- 
ted Slates,  it  was  our  business  to  submit  that  evidence  in  our  principal 
Case.  We  did  so  fully,  complelely,  unreservedly.  If  Greal  Britain  had 
any  evidence  on  which  she  claimed  thai  seals  were  not  the  subject  of  pro- 
perty or  not  the  property  of  the  United  States,  it  was  her  business  to 
submit  it  in  the  same  manner  in  her  Case,  fully,  unreservedly  and  com- 
pletely. 

She  did  not  do  it  nor  submit  an  item  upon  that  point,  but  postponed 
the  consideration  of  it  in  the  manner  in  which  I    have  stated.     Now 
therefore,  having  called  your   Honors  attention  to  the  excuse  or  apo- 
logy, if  excuse  or  apology  it  may  justly  be  called,  for  withholding  from 
the  Case  evidence  upon  that  vital  and  important  question,  I  will  proceed 
with  Ihe  reading  of  Secretary  Foster's  lelter  :  —  "  If  it  were  fairly  to  be 
inferred  from  this  omission  that  no  proofs  on  these  importanl  points  are 
intented  to  be  otfered  in  behalf  of  Her  Majesty's  Government,  no  ground 
for  criticism  or  objection  by  the  Government  of  the  United  States  could 
arise,  since  it  is  within  the  exclusive  province  of  either  parly  lo  determine 
what  evidence  it  will  submit  in  respect  to  any  part  of  the  controversy,  or 
to   refrain   from  submittiing  any  evidence  at  all,   but  such   inference  as 
lo  the  course  contemplated  by  the  British  Government  does  not  seem 
consistent  with  certain  statements  made  by  its  Agent  in  the  printed  Case 
submitled  by  him  ".     And  the  Secretary  then  goes  on  to  refer  lo  the  sta- 
tements which  I  have  already  read  to  the  learned  Arbitrators,  and  I  will 
not  repeat  them  :  --  "  It  must  be  evident,  "  the  Secretary  continues,  — 
"  to  the  Government  of  Her  Britannic  Majesty  that,  by  the  provisions  of 
Ihe  Trealy,  the  question  whether  the  United  Stales  have  any  property 
interesl  in  the  seals  referred  to  and  the  question  what  concurrent  regu- 
lations in  the  specified  conlingency  may  be  necessary  are  directly  submit- 
led to  the  Tribunal;  that  the  Treaty  assumes  that  each  parly  will  or  may 
have  allegations  lo  make  and  evidence  to  produce  upon  both  questions; 
that  the  plain  contemplation  of  the  Trealy  is  lhal  each  parly  shall  slate 
in  his  Case  what  his  propositions  of  law  are  and  the  evidence  which  will 
be  relied  upon  in  support  of  them  to  the  end  thai  the  other  party  may 
have  a  fair  opportunily  of  shewing  in  his  Counler  Case  that  such  evi- 
dence is  untrue,  or  erroneons,  or  parlial,  or  subjecl  lo  qualificalion  or 
explanation,  for  which  purpose  alone  Ihe  provision  for  a  Counter  Case 
was  framed.     The  British  Agent  and  Counsel  must  well  know  that  Ihe 
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decision  of  the  two  questions  above  referred  to  must  depend  upon  the 
evidence  produced  concerning  the  nature  and  habits  of  the  fur-seal  and 
the  methods  of  capturing  and  killing  which  are  consistent  with  the  pre- 
servation of  the  species;  and  that  it  is  mainly  upon  these  points  that  col- 
lision and  contradiction  upon  matters  of  fact  and  differences  in  respect 
to  matters  of  opinion  are  exhibited  by  the  statements  of  persons  likrl\ 
to  be  made  witnesses;  that  such  witnesses  are  in  many  instances 
under  the  influence  of  prejudice  and  bias  and,  in  some,  open  to  the  sus- 
picion of"insincerity"andunlruthfulness;  and  that  the  only  way  by  which 
either  party  may  protect  itself  against  the  consequences  of  falsehood 
or  error  is  by  having  an  opportunity  to  detect  and  expose  it. 

The  President  cannot  conceal  his  astonishment  that  it  should  be  assu- 
med that  the  British  Government  is  at  liberty  to  introduce  a  whole  body 
of  testimony  of  this  character  for  the  first  time  in  its  Counter  Case  and  thus 
shut  out  the  United  States  from  an  opportunity  of  detecting  and  exposing 
any  errors  which  may  be  contained  in  it.  The  Government  of  the  United 
States  cannot  fail  to  be  aware  from  the  correspondence  that  has  hitherto 
taken  place  on  this  subject  between  the  two  Governments  as  well  as  from 
full  information  derived  from  the  representatives  and  agents  of  Her  Ma- 
jesty's Government  and  the  Canadian  Government  in  the  course  of  the 
proceedings  and  discussions  that  have  abready  occured,  not  only  that  it 
is  claimed  on  the  part  of  those  Governments  that  material  evidence  exists 
to  contradict  the  facts  asserted  by  the  Government  of  the  United  Slates, 
but  that  a  considerable  part  of  it  has  been  already  taken  and  prepared  by 
the  British  Government,  as  to  the  character,  extent  and  weight  of  which, 
however,  the  Government  of  the  United  States  is  wholly  uniformed. 
The  propositions  of  law  and  of  fact  upon  which  the  United  States  will  rely 
in  the  Arbitration  are  precisely  stated  in  its  Case  now  in  the  hands  of 
Her  Majesty's  Government,  and  need  not  be  recapitulated  here.  In  sup- 
port of  these  assertions  of  fact  a  large  amount  of  evidence,  and  all  the 
evidence  the  Government  of  the  United  States  will  offer,  except  in  rebut- 
tal of  that  which  may  be  introduced  on  the  other  side  has  been  prepared 
and  is  printed  in  the  United  States  Case  and  its  Appendices.  This  letter 
which  is  too  long  to  read  in  full,  and  to  which  I  commend  your  special 
attention  concludes  with  a  request :  "  But  the  President  entertains  the 
greatest  confidence  that  when  the  views  herein  expressed  are  brought  to 
the  attention  of  Her  Majesty's  Government,  it  will  hasten  to  correct  the 
errors  which  have  been  made  by  its  representatives  in  charge  of  its  Case, 
and  he  is  pleased  to  give  the  assurance  in  advance  that  the  Government 
of  the  United  Slates  will  assent  to  any  reasonable  means  that  may  be  pro- 
posed to  that  end  by  Her  Majesty's  Government.  It  is  to  be  noted,  how- 
ever, that  if  the  date  fixed  in  the  Treaty  for  the  closing  of  the  Counter 
Cases  is  to  he  observed,  no  time  is  to  be  lost  by  the  British  Government 
in  submitting  such  proposition  as  may  seem  to  it  to  be  called  for  under 
the  circumstances.  It  would  not  be  possible  to  correct  the  injustice  which 
the  Government  of  the  United  States  conceives  has  abready  been  done  by 
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the  manner  in  which  the  British  Case  has  been  made  up.  It  was  an 
advantage  which  it  is  conceived  was  not  intended  to  be  afforded  to  either 
party,  that,  in  taking  its  evidence  in  chief,  it  should  have  the  benefit  of 
the  possession  of  all  the  evidence  on  the  other  side  as  also  that  in  making 
up  the  Report  of  its  Commissioners  it  should  first  be  provided  with  that 
of  their  colleagues  representing  the  other  Government  in  respect  of  those 
points  upon  which  they  have  failed  to  agree.  But  this  disadvantage  the 
United  States  Government  prefers  to  submit  to,  though  quite  aware  of  its 
importance,  rather  than  that  the  arbitration  should  be  put  in  peril. 

"  I  have  felt  it  necessary  to  enter  at  some  leugth  upon  an  exposition  of 
the  views  of  my  Government  upon  this  queslion,  because  of  its  great 
gravity  and  of  the  serious  consequences  which  might  result  from  a  fail- 
ure of  the  two  Governments  to  agree  respecting  it,  and  because  of  the 
earnest  desire  of  my  Government  to  reach  a  mutually  satisfactory  settle- 
ment.    I  deem  it  proper,    however,    to    add,   in    conclusion,   that  the 
Government  of  the  United  States  has  entire  confidence  in  its  ability  to 
maintain  its  position  in  the  controversy  submitted  to  the  Tribunal  of 
Arbitration ;  but  to  this  end  it  must  be  afforded  the  benefit  of  those  sub- 
stantial safeguards  against  the  introduction  of  error  which  the  judicial 
systems  of  all  nations  so  carefully  secure,  by  the  provisions  of  the  Treaty. 
In  the  absence  of  such  safeguards  no  party  to  a  judicial  proceeding  can  be 
confident  of  the  protection  of  his  rights;  indeed,  a  trial  of  a  question  of 
right,  when  one  party  has  no  opportunity  of  meeting  and  answering  the 
allegations  and  evidence  of  the  other,  does  not  deserve  the  name  of  a 
judicial  proceeding.  '      I  find  in  this  passage  which  I  have  just  read 
some  remarks  which  my  learned  friend  Sir  Charles  Russell  made  the  sub- 
ject of  observation  yesterday.     It  was   the  intimation  by  Mr  Secretary 
Foster  that  the  Commissioners  appointed  on  the  part  of  Great  Britain  had 
waited,  or  might  wait,  and  hvring  obtained  the  Report  of  the  Commis- 
sioners appointed  by  the  United  States  before  they  prepared  their  own, 
might  prepare  their  own  with   the  advantage  of  a  previous  knowledge  of 
what  the  report  of  the  United  States  Commissioners  contained.     Well, 
SirCharles  made  the  observation  that  he  thought,  —  -  he  hoped  and  belie- 
vied--  that  Mr  Foster  would  be  sorry  that  he  had  made  that  imputation, 
as  he  called  it ;   and  he  expressed  the  view  that  it  was  a  most  serious 
imputation    upon   Her  Majesty's   Commissioners,   —  the    notion  that 
they  would  undertake  to  wait  until  after  the  Commissioners  of  the  Uni- 
ted States  had  presented  their  views,  and  then  present  their  own  with 
the  advantage  of  a  knowledge  of  the  views  of  the  United  States   Commis- 
sioners before  them.     In  the  opinion  of  my  learned  friend,  such  a  line 
of  conduct  as  that  would  be  in  a  high  degree  objectionable  and  inconsis- 
tent with  honorable  sentiment,  and  he  therefore  expressed  the  regret  that 
Mr  Foster  had  as  he  thought  —  although  I   do   not  think   it    is   quite 
apparent  upon  Mr  Foster's  statement,  made  such  an  imputation  as  that. 
I  have  to  say  that  the  imputation  upon  the  character  of  the  Commis- 
sioners of  Great  Britain  if  made  by  anybody,  has  been  made  by  my  lear- 
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ned  friend  and  not  by  Mr  Foster.  If  it  be  an  objectionable  tiling  on  tin; 
part  of  the  Commissioners  of  Great  Britain  to  make  up  a  report  upon  the 
subject  committed  to  them,  with  a  knowledge  of  what  had  been  reported 
by  the  Commissioners  of  the  United  Stales  and  at  a  time  when  the  Com- 
missioners of  the  United  States  could  not  answer  it,  if  that  be  an  objection- 
able proceeding  inconsistent  with  sentiments  of  honour,  the  Commis- 
sioners of  Great  Britain,  allow  me  to  say,  have  done  it.  This  very 
Supplementary  Report  is  made  up,  is  it  not,  with  full  knowledge  of  what  the 
Commissioners  of  the  United  States  have  said  and  \\itli  all  (lie  advantages 
possessed  by  such  full  knowledge.  It  may  be  said,  indeed,  that  the  United 
States  Commissioners  may  now  if  they  choose,  reply  to  it.  No,  they 
cannot.  The  Government  of  the  United  States  has  already  declared  in 
the  most  solemn  manner  that  according  to  its  views  of  the  interpretation 
of  the  Treaty  the  submission  of  documents  for  evidence  of  any  character 
to  this  Tribunal  expired  long  ago.  They  knew  upon  the  other  side  that 
we  could  not  answer  it  according  to  our  view  of  the  Treaty.  Therefore 
if  there  is  any  imputation  upon  the  conduct  of  the  Commissioners  of 
Great  Britain,  it  is  an  imputation  not  made  by  us,  but  by  the  other  side. 
Now  this  letter  of  Mr  Secretary  Foster  was  a  conciliatory  one  offering 
an  opportunity  to  Great  Britain  to  repair  as  far  as  possible  —  it  could  not 
be  wholly  repaired  —  the  disadvantage  done  to  the  United  States  by  the 
mode  in  which  the  Case  was  prepared.  It  was  responded  to  by  Lord  Ro- 
sebery  on  the  13th  October,  1892.  He  proceeds  in  that  answer  to  defend 
the  manner  in  which  the  Case  on  the  part  of  Great  Britain  had  been  made 
up  and  to  say  that  the  omission  of  evidence  in  relation  to  the  nature  and 
habits  of  seals  was  proper,  that  any  introduction  of  evidence  upon  thai 
point  into  the  case  would  be  improper,  and  that  the  introduction  of  evi- 
dence upon  those  points  in  the  United  States  Case  was  also  improper,  as 
I  understand  him. 

"  The  Government  of  Her  Britannic,  Majesty"  he  says  "  can  not  admit 
that  there  is  any  foundation  for  these  complaints,  which  seem  to  be  based 
upon  a  construction  of  the  Treaty  which,  in  their  belief  and  in  the  opinion 
of  their  advisers,  is  erroneous.  The  scheme  of  that  Treaty  provides  that 
the  five  questions  submitted  in  Article  VI  should  be  kept  distinct  from, 
and  that  the  decision  thereon  should  be  prior  to,  the  consideration  of 
any  question  of  concurrent  regulations,  which  consideration  would  only 
become  necessary  in  the  event  of  the  five  points  being  decided  unfavour- 
ably to  the  claim  of  the  United  Slates.  The  sixth  Article  requires  that  a 
distinct  decision  shall  be  given  on  each  of  these  points,  while  the 
seventh  Article  provides  that  if  the  determination  of  the  foregoing  ques- 
tions as  to  the  exclusive  jurisdiction  of  the  United  States  shall  leave  the 
subject  in  such  position  that  the  concurrence  of  Great  Britain  is  necessary 
to  the  establishment  of  regulations  for  the  proper  protection  and  preser- 
vation of  the  fur-seal  in,  or  habitually  resorting  to,  Behring  Sea,  the 
Arbitrators  shall  then  determine  what  concurrent  regulations  are  neces- 
sary, and  that  '  to  aid  them  in  that  determination,  the  Report  of  a  Joint 


—  137  — 

Commission,  to  be  appointed  by  the  respective  Governments,  shall  be 
laid  before  them,  with  such  other  evidence  as  either  Government  may 
submit '.  It  will  be  noted  that  the  seventh  Article  of  the  Treaty  refers  only 
to  the  Report  of  a  Joint  Commission,  and  it  is  by  the  ninth  Article  alone 
provided  that  the  joint  and  several  Reports  and  recommendations  of  the 
Commissioners  may  be  submitted  to  the  Arbitrators,  '  should  the  contin- 
gency therefor  arise  '.  The  event  therefore  on  the  happening  of  which 
the  Report  or  Reports  and  further  evidence  are  to  be  submitted  is  thus 
indicated  by  the  Treaty;  —  that  event  being  the  determination  of  the  five 
points  submitted  in  the  sixth  Article  unfavourably  to  the  [claim  of  the 
United  States,  and  so  that  the  subject  is  left  in  such  a  position  that  the 
concurrence  of  Great  Hritain  is  necessary  for  the  purpose  of  establishing 
proper  regulations.  " 

Now  there  is  his  position.  His  position  is,  that  the  submission  of 
these  reports,  and  the  submission  of  any  other  evidence,  bearing  upon  the 
question  of  regulations  is  not  to  take  place  until  the  decision  of  the  Tri- 
bunal is  made  upon  the  first  series  of  questions.  So  he  declares  that 
the  insertion  of  evidence  by  the  United  States  bearing  upon  these  points 
was  wholly  improper.  Well,  what  does  it  mean?  It  means  that  the  time 
to  submit  evidence  to  the  Tribunal  upon  the  question  of  regulations  does 
not  arise  until  after  a  decision  by  the  Arbitrators,  and  that  it  arises  then 
only  in  a  certain  contingency.  What  does  that  mean?  That  means,  does 
it  not,  that  there  are  possibly  two  distinct  decisions  to  be  made  by  the 
Tribunal.  That  is  what  it  means.  You  must  await  the  decision  of  the 
Tribunal  on  the  first  five  questions  before  you  can  submit  any  evidence 
upon  the  question  of  regulations,  and  then  if  that  decision  is  in  a  certain 
way,  then  and  then  only,  it  is  in  order  to  submit  evidence  upon  the  question 
of  Regulations.  That  is  the  position  taken.  In  other  words,  it  is  dis- 
tinctly and  squarely  taking  the  position  that  there  are  to  be  two  hearings, 
two  submissions  of  evidence,  two  decisions,  all  of  which  my  learned 
friend  now  pronounces,  and  justly  pronounces.  —  I  should  not  have  said  it 
except  I  had  his  authority  for  it —  to  be  nonsense.  Well,  what  does  he 
say  in  conclusion?  "  The  Government  of  Her  Britannic  Majesty  there- 
fore reserved,  and  in  their  opinion  rightly  reserved,  until  the  time  con- 
templated by  Articles  VII  and  IX  of  the  Treaty,  the  consideration  of  the 
question  of  concurrent  regulations,  should  the  contingency  therefore 
arise,  and  Her  Majesty's  Government  protest  against  the  introduction, 
at  this  stage,  of  facts  touching  seal  life,  which  they  contend  afford  no 
support  to  the  exclusive  rights  claimed  by  the  United  Stales,  which  were 
the  original  cause,  and  formed  the  first  object  of  this  Arbitration. 

"  With  regard  to  the  allegation  that  the  United  States  will  have  no 
means  of  contradicting,  limiting,  or  qualifying  the  proof  and  evidence  ad- 
duced in  the  British  Counter  Case,  the  Government  of  the  United  States 
appear  to  have  overlooked  the  provision  of  Article  VIJ,  by  which, 
with  reference  to  the  question  of  the  concurrent  regulations,  express  per- 
mission is  given  to  each  Government  to  submit  other  evidence".  That  is 
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to  say,  there  is  provided,  according  to  this  interpretation  a  subsequent 
lime,  after  decision  by  the  Arbitrators,  in  which  each  Government  may 
submit  further  evidence,  and  that  subsequent  time  (the  inference  is,  or  the 
language  is,  I  think  in  some  parts  of  this  paper)  —  that  subsequent  time 
is  a  matter  of  procedure  to  be  regulated  by  the  Tribunal  of  Arbitration, 
itself,  and  when  it  comes  to  decide  the  first  five  questions  in  such  a  man- 
ner as  to  make  the  consideration  of  regulations  necessary,  it  will  then 
determine  the  time,  manner  and  method  in  which  the  subsequent  evidence 
is  to  be  given,  and,  in  such  determination  will,  of  course,  afford  full  pro- 
lection  to  each  party  as  against  the  other. 

"  These  are  the  views  ",  he  goes  on  to  say,  "  of  the  Government  of 
Her  Britannic  Majesty. and  they  must  maintain  their  correctness.  But  the 
Government  of  the  United  States  have  expressed  a  different  view.  They 
have  taken  the  position  that  any  facts  relative  to  the  consideration  of 
concurrent  regulations  should  have  been  included  in  the  Case  on  behalf 
of  Her  Britannic  Majesty  presented  under  Article  III ;  and  that  the  absence 
of  any  statement  of  such  facts  places  the  United  Slates  at  a  disadvantage. 
The  Government  of  Her  Britannic  Majesty,  while  dissenting  from  this 
view,  are  desirous  in  every  way  to  facilitate  the  progress  of  the  Arbitration, 
and  are,  therefore,  willing  to  furnish  at  once  to  the  Government  of  the 
United  States  and  to  the  Arbitrators  the  separate  Report  of  the  British 
Commissioners  with  its  appendices.  The  Government  of  the  United 
States  are  at  liberty,  so  far  as  they  think  fit,  to  treat  these  documents  as 
part  of  the  Case  of  the  Government  of  Her  Britannic  Majesty  ". 

Well,  upon  receiving  that,  it  was  thought  on  the  part  of  the  United 
Slates  that  it  possibly,  probably,  furnished  away  out  of  the  difficulty,  - 
a  way  not  free  from  objection  —  no  such  way  could  have  been  found  to 
get  out  of  this  difficulty  — but  still  a  way  which  under  the  circumstances 
ought  to  be  accepted.  If  this  Report  of  the  British  Commissioners  with 
ifs  Appendices  thus  promised,  really  contained  the  substance  of  all  that 
Great  Britain  designed  to  rely  upon  in  respect  to  matters  of  seal  life,  why 
the  United  States  would  have  an  opportunity  of  meeting  it  and  of  over- 
coming it  if  they  could,  in  the  Counter  Case,  and  they  therefore  were  dis- 
posed to  accept  the  offer  thus  made  of  this  Report  with  its  Appendices  as 
a  reparation,  so  far  as  possible,  of  what  they  conceived  to  be  the  injustice 
which  had  been  done  to  themselves. 

Senator  Morgan.  -  -  But  if  you  will  allow  me  lo  enquire,  Mr  Carler; 
did  that  Agreement  between  the  Agents  of  the  Government,  or  between 
the  two  Governments,  operate  to  enlarge  the  jurisdiction  and  powers  of 
this  Tribunal  after  the  Case  of  Great  Britain  had  been  submitted  inlo  the 
hands  of  the  Arbitrators? 

Mr  Carter.  -  -  Well.  That  is  a  question,  which  I  do  not  say  has  not 
occurred  to  us,  but  which  we  have  never  thought  it  worth  while  to  fully 
discuss  or  come  to  any  opinion  about.  I  should  hope  for  myself  that  no 
question  would  be  made  about  it  by  the  Arbitrators.  Under  the  circums- 
tances the  United  States  Government  in  its  capacity  as  a  Government  and 
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through  the  ordinary  measures  of  diplomatic  intercourse  has  consented 
to  adopt  this  mode  of  repairing  what  it  conceives  to  have  been  an  original 
error  in  the  preparation  of  the  Case.  I  believe  it  is  within  the  power 
of  the  Government  of  the  United  States  to  enter  into  that  agreement, 
and  that  it  is  binding  upon  this  Tribunal  of  Arbitration.  That  is  my 
belief. 

Senator  Morgan.   —  Although  it  may  alter  the  Treaty? 

Mr  Carter.  —  I  do  not  think  it  does  alter  the  Treaty  in  substance. 
It  is  in  reference  to  the  mode  of  procedure,  and  that  is  a  subject  as  to 
which  some  margin  of  liberty  must  be  allowed  to  the  respective  Govern- 
ments, and,  in  the  opinion  which  we  have  entertained,  it  is  effective  for  the 
end.  I  hope  it  will  be  allowed  to  prove  effective,  and  that  no  question 
will  be  made  to  the  contrary.  Of  course,  I  cannot  determine  for  any 
member  of  this  Tribunal  his  views  in  relation  to  his  duties. 

Now,  this  Report  with  its  appendices  was,  either  at  the  time  of  the 
sending  of  this  letter,  or  very  soon  after,  submitted  to  the  Agent  of  the 
United  States. 

Sir  Richard  Webster.  -  -  With  the  letter. 

Mr  Carter.  -  -  With  the  letter. 

General  Foster.  —  It  accompanied  the  letter. 

Mr  Carter.  —  It  accompanied  the  letter;  and  Mr  Herbert,  who  had 
charge  of  the  diplomatics  interests  of  Great  Britain  in  Washington  at  that 
time  makes  a  report  which  is  printed  in  the  appendix  to  the  British  Case, 
which  concerns  his  doings  in  the  matter.  On  the  9th  of  November,  1892, 
he  addresses  this  letter  to  the  Earl  of  Rosebery  :  -  -  "  My  Lord,  With 
reference  to  my  telegrams  of  today,  I  called  at  the  Department  of  State 
this  morning  at  the  request  of  Mr  Foster  when  lie  handed  me  a  note  con- 
taining the  reply  of  the  United  States  Government  to  your  Lordships 
despatch  of  the  13th  ultimo  in  regard  to  the  Behring  Sea  Arbitration. 
After  briefly  recapitulating  the  principal  points  of  this  communication, 
copy  of  which  I  have  the  honour  to  inclose  herewith,  he  stated  that  1  might 
consider  the  difficulty  which  had  arisen  between  the  two  Governments  as 
settled,  but  he  wished  at  the  same  time  to  make  it  clear  to  me  that  the 
United  State's  Government  had  accepted  the  Report  of  the  British  Behring 
sea  Commissioners  as  part  of  the  original  British  Case,  under  the  as- 
sunption  that  it  contained  all  the  evidence  on  which  Her  Majesty's  Go- 
vernment intend  to  rely  in  regard  to  pelagic  sealing  and  the  habits  of  the 
fur-seal,  and  that  no  fresh  matter  relating  to  these  subjects  would  be  in- 
troduced into  the  British  Counter  Case  except  in  reply  to  the  questions 
raised  in  the  United  States  Case.  ' 

Sir  Charles  Russell.  —  That  has  been  observed. 

Mr  Carter.  —  What  has  been  observed,  Sir  Charles? 

Sir  Charles  Russell.  —  Except  in  so  far  as  matters  are  stated  in  reply, 
the  Report  of  the  British  Commissioners  contains  all  the  matters  upon 
which  we  rely  in  regard  to  pelagic  sealing  and  the  habits  of  the  fur-seal. 

Mr  Carter.  —  That  is  your  view? 
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Sir  Charles  Russell.  —  Yes. 

Mr  Carter.  --  Allow  me  lo  sa\  Dial  \\e  enlerlain  a  very  different  view 
on  the  subject,  and  that  the  action  of  Her  Majesty's  Government  is  as  far 
as  possible  from  an  observance  of  that  understanding.  Mr  Herbert  con- 
tinues :  —  "  Should  they,  however,  have  been  mistaken  in  this  assump- 
tion, they  intend  to  insist  on  their  interpretation  of  the  Treaty  before  the 
Tribunal  of  Arbitration,  and  to  oppose  the  submission  to  the  Arbitrators 
of  any  matters  which  might  be  inserted  in  the  British  Counter  Case  which, 
in  the  opinion  of  the  United  Slates,  should  not  be  justified  as  relevant  b\ 
way  of  reply  to  their  Case.  I  expressed  my  gratification  as  the  settlement 
of  the  question,  and  asked  him  whether  the  United  States  required  an 
extension  of  time  offered  by  your  Lordship  for  the  preparation  of  their 
Counter  Case  ".  To  that  statement  by  Mr  Secretary  Foster  Mr  Herbert 
made  no  response  other  than  that  of  consent  to  be  implied  from  making 
no  qualification  of  it.  That  the  controversy  was  settled  on  the  terms  and 
on  the  understanding  that  the  Report  of  the  Commissioners  of  Great 
Britain  with  its  Appendices  contained  all  upon  which  the  British  Govern- 
ment intended  to  rely  as  to  the  nature  and  habits  of  fur  seals,  except  so 
far  as  concerned  matters  which  might  be  relevant  by  way  of  reply  lo 
what  was  contained  in  the  United  Stales  Case,  and  no  diplomalic  repre- 
senlalion  lo  the  contrary  has  ever  been  received  from  thai  wrilten  to  the 
United  States. 

Now,  Mr  Foster,  notwithstanding  this  oral  communication  witli  him, 
addressed  a  furlher  note,  which  was  delivered  on  thai  day,  and  which  was 
the  subject  of  Mr  Herbert's  observations  just  read,  —  it  was  thai  of  No- 
vember 9lh,  1892;  and  il  conlroverled  Lord  Bosebery's  interpretalion  of 
Ihe  Trealy,  and  pointed  oul  that  there  could  not  be  any  distinct  hearing 
and  distincl  decisions,  and  that  all  evidence  of  an  original  character  in- 
lended  lo  support  the  contenlion  in  chief  of  Ihe  respective  parties  should 
be  presented  in  the  original  Case,  and  the  Counter  Case  limited  to  evi- 
dence in  reply.  All  that  argument  he  goes  over  in  this  reply,  which  is 
too  long  for  me  to  read  to  the  learnerd  Arbitrators;  but  some  of  itsclo- 
sing  observations  I  will  read. 

"  I  entirely  agree  urth  the  observalion  of  Lord  Bosebery,to  the  effect 
thai  Ihe  right  of  prsperty  in  furseals  depends  upon  questions  of  law;  but 
I  conceive  that  the  precise  questions  of  law  cannot  be  known,  and  can- 
not, therefore,  be  determined,  until  the  facts  out  of  which  they  arise  are 
known ;  and  I  cannot  concur  with  Lord  Bosebery  in  the  view  which  ap- 
pears to  be  entertained  by  him,  thai  the  facls  concerning  Ihe  nalure  and 
habils  of  fur-seals,  and  Ihe  modes  by  which  Iheir  increase  may  be  made 
subservient  to  the  uses  of  man  without  endangering  the  existence  of  the 
slock,  are  nol  pertinent  to  the  claim  of  the  United  States  to  a  property  in- 
terest. On  the  contrary,  I  regard  these  facts  as  in  the  highest  degree 
important.  Having  thus  expressed  the  views  intertanied  by  the  Govern- 
ment of  the  United  States  upon  the  argument  of  Lord  Bosebery  in  sup- 
port of  his  interpretation  of  the  Trealy,  il  remains  for  me  to  add  that  1 
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am  instructed  by  the  President  to  say  that  he  appreciates  the  spirit  of 
equity  and  liberality  in  which  Lord  Rosebery,  while  insisting  upon  his  own 
interpretation,  practically  to  some  extent  at  least,  and  I  hope  fully, 
yields  to  the  Government  of  the  United  States  the  benefit  of  its  inter- 
pretation by  furnishing  to  the  latter  the  separate  Report  of  Her  Majesty's 
Commissioners,  with  the  permission  that  the  same  be  treated  as  part  of 
the  original  Case  on  the  part  of  Great  Rrilain.  If,  as  I  believe  and  assume, 
this  Report  contains  substantially  all  the  matter  which  Her  Majesty's  Go- 
vernment will  rely  upon  to  support  its  contentions  in  respect  to  the  nature 
and  habits  of  fur-seals,  and  the  modes  of  capturing  them  I  entertain  a  con- 
fident hope  that  all  further  difficulty  upon  the  questions  discussed  in  this 
note  may  be  avoided.  I  deem  it  necessary,  however,  to  say  that  the  Go- 
vernment of  the  United  States  will,  should  occasion  arise,  firmly  insist 
upon  its  interpretation  of  the  Treaty,  and  that  it  reserves  the  right  to 
protest  against  and  oppose  the  submission  to,  and  reception  by  the  Arbi- 
trators of  any  matter  which  may  be  inserted  in  the  British  Counter  Case 
which  may  not  be  justified  as  relevant  by  way  of  reply  to  the  case  of  the 
United  States  ". 

Well,  that  I  submit  to  the  learned  Arbitrators  seemed  to  place  the 
question  in  this  condition.  A  great  advantage  as  we  claim  had  been 
taken  over  the  United  States  by  Great  Britain  in  the  manner  in  which 
the  Case  on  the  part  of  Great  Britain  had  been  made  out.  That  advan- 
tage she  could  not  be  wholly  deprived  of,  but  it  might  be  reduced  if  the 
United  States  were  then  furnished  with  all  the  evidence  upon  which 
she  intended  to  rely  to  support  her  contention  in  regard  to  the  nature 
and  habits  of  the  seals.  This  Report  of  the  British  Commissioners  with 
its  appendices  was  submitted  to  the  United  States  as  being  all  that  they 
intended  to  rely  upon,  except  what  they  were  permitted  to  rely  upon  by 
way  of  reply,  and  accepted  by  the  United  States  in  that  sense,  and  I  think 
we  are  justified  in  saying  there  was  a  pretty  well  understood  agreement 
entered  into  that  the  Counter  Case  of  Great  Britain  would  contain  no 
new  evidence  upon  the  nature  and  habits  of  seals  of  a  character  which 
would  have  supported  the  original  contention  and  which  would  properly 
have  found  a  place  in  the  original  Case  of  Great  Britain. 

Now  I  come  to  the  reception  of  the  Counter  Case.  In  due  time  the 
Counter  Case  on  the  part  of  Great  Britain  arrived  and  was  examined  by 
us  and  what  did  we  find?  That  it  contained  no  new  evidence  in  addition 
to  that  furnished  by  the  Report  of  the  British  Commissioners  and  its  Ap- 
pendices in  relation  to  the  nature  and  habits  of  the  fur  seal?  Far  other- 
wise !  It  had  reams  of  evidence  directly  bearing  on  their  nature  and  habits 
-  it  had  depositions  almost  without  number  concerning  the  nature  and 
habits  of  the  fur  seals.  --  Some  of  these  depositions  and  evidence,  bore 
upon  their  face  that  they  had  been  in  the  possession  of  Great  Britain  long 
before  the  original  Case  had  been  submitted  to  us.  Others  were  of  a  different 
character;  but  almost  the  whole  of  it  was  evidence  which  would  have  been 
perfectly  competent  to  have  been  put  into  the  original  Case,  because  it 
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was  perfectly  germane  to  the  contention  by  Great  Britain  as  to  Hie  nature 
and  lulii  Is  of  the  fur  seals. 

Everything,  of  course,  in  relation  to  the  nature  and  habits  of  the  fur 
seals,  everything  tending  to  shew  at  what  time  they  come  upon  the  Is- 
lands, how  long  they  remain  there,  the  course  of  their  migration,  whether 
they  come  back  or  not,  or,  whether,  when  the  females  go  out  upon 
Behring  sea  they  go  out  for  the  purpose  of  food,  and  how  often  they  go,  all 
those  things  are  pertinent  and  relevant  to  the  question  of  property,  and 
will  he  alluded,  to  1  venture  to  say,  over  and  over  again  when  that  ques- 
tion comes  to  be  discussed,  as  substantiating  the  views  of  Great  Britain  on 
thai  question  of  properly.  They  are  in  no  sense  new  matter  in  reply  to 
the  evidence  furnished  by  the  United  Stales  in  its  original  case.  There 
is  a  large  amount  of  matler  in  the  nalure  of  reply  Ihere.  There  is  a 
large  amount  of  matter  of  that  character;  but  the  bulk  consists  of  original 
evidence  in  respect  to  the  nature  and  habits  of  the  fur  seal,  which  ought 
to  have  been  inserted  by  Great  Britain  in  its  original  Case  if  it  intended  to 
rely  upon  it  at  all.  This  matter  in  reply  was  mailer  lending  lo  impeach 
our  evidence.  Thai,  of  course,  is  slrictly  evidence  in  reply.  Numerous 
affidavits  are  in  the  Brilish  Counter  Case  tending  to  shew  that  the  wit- 
nesses we  called,  and  whose  depositions  were  contained  in  our  original 
Case  were  not  to  be  believed  upon  oath,  or  thai  Ihey  had  not  made  Ihe 
slatemenls  which  they  were  represented  in  our  Case  to  have  made. 

The  advantage  which  Ihey  had  gained  by  Ihe  manner  of  making  up  Ihis 
case  had  been  improved  lo  Ihe  ulmosl.  The  Pacific  Ocean  through  30°  of 
latilude  had  been  scoured  lo  enable  them  to  impeach  our  evidence.  We 
could  not  do  thai  because  we  did  not  know  their  evidence.  I  do  nol  com- 
plain of  this  replying  evidence  in  Ihe  British  Case,  It  was  an  advanlage  which 
Ihey  had  gained.  We  supposed  lhal  we  had  sellled  it,  but  setlled  il  upon 
Ihe  basis  lhal  no  new  evidence  olher  lhan  that  contained  in  the  Report  of  the 
Brilish  Commissioners  should  be  received.  Well,  we  fell  injured  when 
ne  found  lhal  a  conlrary  came  had  been  adopled.  My  learned  friend  has 
spoken  aboul  an  eagerness  on  our  parl  lo  shew  a  grievance.  I  admil  we 
fell  one.  We  felt  one  at  each  one  of  Ihese  steps  which  I  have  been  des- 
cribing. We  could  not  feel  otherwise;  and  I  submit  it  to  the  candour  of 
every  Gentleman  upon  this  Tribunal  whether  we  were  not  justified  in 
having  that  sentimenl  of  grievance.  We  did  feel  it.  What  were  we  to 
do  now?  There  was  only  one  course  left  to  us,  and  thai  was  Ihe  which 
we  had  indicated  in  Ihe  correspondence  we  would  lake.  And  lhat  was, 
that  when  the  Tribunal  met  we  might  move  to  slrike  out  all  matter  which 
would  have  been  competent  to  have  been  inserted  in  the  original  Case. 
We  have  not  done  that.  Why  have  we  not  done  that?  Well,  there  are 
grounds  for  lhat.  We  should  make  an  overwhelming  case  calling  upon 
this  Tribunal  to  reject  thai  mailer.  Bui  what  would  be  the  consequence 
of  thai?  One  of  Iwo  things.  Great  Britain  might  withdraw  from  this 
Arbitration  if  she  could.  It  is  a  queslion  if  she  could  nol  even  then.  But, 
if  she  could  not  do  that,  an  appeal  would  of  course  be  made  to  the  Tri- 
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bunal  to  allow  theevidence  which  had  been  thus  irregularly  introduced  to 
be  in  formally  presented.  That  would  involve  a  delay, —  a  postponement, 
—  a  very  long  postponement  for  the  purpose  of  enabling  themselves  to  put 
themselves  rccti  in  curia.  Well,  we  cannot  afford  to  delay.  These  poor 
seals  are  suffering,  or  will  suffer  when  the  modus  vivendi  terminates,  and 
we  are  very  desirous  to  obtain  a  decision  of  this  Tribunal  before  the  race 
shall  be  left  again  to  the  mercy  of  pelagic  sealing  sealers?  If  the  Tribunal 
should  strikeout  the  matter  and  then  require  the  Arbitration  to  proceed, 
the  representatives  of  Great  Britain  could  not  complain  of  such  a  decision. 
They  could  not  complain.  The  difficulty  would  be  one  they  had  brought 
upon  themselves,  and  without  fault  upon  our  part,  and  the  consequences 
might  be  justly  left  to  them.  But  we  know  the  indisposition  of  a  Judicial 
Tribunal  desirous  of  administering  justice  in  a  controversy,  togo  to  the 
consideration  of  when  they  feel  it  to  be  true,  from  whatever  cause,  that 
all  the  materials  to  which  they  could  properly  look  to  ascertain  the  truth 
are  not  before  them. 

No  Tribunal  intent  upon  the  business  of  administering  substantial 
justice  ever  enters  upon  a  task  of  that  sort  except  relucanlly,  and  I  feel 
bound  to  say  also  that,  so  far  as  I  am  concerned,  nothing  is  more  disa- 
greeable to  me,  I  think  it  is  so  with  every  lawyer,  to  go  into  contention  with 
a  crippled  adversary,  no  matter  on  what  ground  that  adversary  has  been 
crippled.  And,  thinking  that,  after  all,  the  truth  in  reference  to  the  nature 
and  habits  of  the  fur-seals  was  established  on  the  whole,  such  a  weight  of 
testimony  that  it  could  still  be  ascertained  and  declared,  and  that  the 
mosl  important  interests  would  not  be  imperilled,  we  concluded  to  waive 
our  objections  to  this  testimony  thus  wrongfully  introduced,  and  to  let  it 
stand  in  the  Counter  Case  for  what  it  was  worth,  subject  however  to  that 
sort  of  comment  which  we  are  entitled  make  in  reference  to  it  when- 
gever  upon  the  main  argument  the  question  arises  as  to  the  confidence 
and  weight  to  which  it  is  entitled. 

There  was  one  particular,  however,  in  which  we  felt  bound  to  make  a 
motion,  and  we  did  make  it,  and  that  was  to  dismiss  from  the  attention 
of  the  Tribunal  so  much  of  the  matter  contained  in  the  Counter  Case  of 
Her  Majesty's  Government  as  related  to  new  claims  for  damages  as  ot 
which  no  mention  was  made  in  the  original  Case.  That  motion  was  made, 
and  was  brought  on  by  us  at  the  same  time  with  the  one  which  I  am  now 
arguing;  but  at  the  suggestion  and  under  the  direction  of  thePresident,  the 
hearing  of  it  was  deferred. 

Now,  that,  may  it  please  the  Arbitrators,  is  an  account  —  1  think  a 
just  account  —  of  the  manner  in  which  these  Cases  have  been  made  np 
and  of  the  respective  theories  of  the  parties  in  making  them  up.  The 
theory  of  interpretation  upon  which  the  representatives  of  Great  Britain 
have  thus  far  proceeded,  is  this  :  That  the  original  Cases  are  to  contain 
nothing  upon  the  subject  of  Regulations  until  the  Tribunal  has  deter- 
mined that  it  is  necessary  to  enter  into  the  consideration  of  that  subject 
by  a  determination  of  the  questions  of  exclusive  jurisdiction  in  such  a 


—  144  — 

manner  that  the  concurrence  of  Great  Britain  is  necessary  to  regulations 
to  preserve  the  fur-seal;  that  when  they  have  made  that  determination, 
and  not  till  then,  is  it  proper  that  any  evidence  bearing  upon  the  ques- 
tion of  regulations  should  be  submitted  to  the  Tribunal.  That  has  been 
the  British  contention  up  to  the  time  of  the  present  argument.  That  is 
the  ground  assumed  in  the  Cases  and  in  the  Counter  Cases  on  the  part  of 
Great  Britain.  That  is  the  ground  taken  by  Lord  Hosebery  in  his  argu- 
ment; and  it  is  a  necessary  consequence  of  that  theory  that  there  are  to 
be  two  hearings,  two  decisions,  two  awards,  although  the  Treaty  makes 
provision  but  for  one  hearing,  one  decision,  one  award;  and  I  want  to 
call  your  attention  here  to  the  position  which  has  been  taken  in  the  Bri- 
tish Counter  Case.  1  have  read  from  the  Case  and  I  have  read  from  the 
diplomatic  communications  to  show  that  that  was  the  position  of  Great 
Britain  up  to  the  time  of  their  delivery  of  the  Counter  Case.  I  have  not 
read  anything  showing  that  it  continued  to  be  their  position  after  that 
lime.  I  now  call  the  attention  of  the  Tribunal  to  the  British  Counter 
Case,  and  what  is  said  upon  page  3  - 

"  The  subject  of  the  regulations  (if  any)  which  are  necessary  and  the 
waters  over  which  the  regulations  shall  extend,  referred  to  in  Article  VII 
of  the  Treaty,  is  considered  in  Part  II.  for  reasons  more  explicitly  stated 
in  correspondence  which  will  be  found  in  the  Appendix.  "  — 

(That  is  the  Rosebery  and  Foster  correspondence.  — ) 

"  For  reasons  more  explicitly  stated  in  correspondence  which  will  be 
found  in  the  Appendix,  the  consideration  of  this  point  has  been  treated  in 
this  Counter  Case,  but  only  in  deference  to  the  wish  expressed  by  the 
United  Slates  that  argument  upon  all  the  queslions  with  which  the  Arbi- 
trators may  have  to  deal  should  be  placed  before  the  Tribunal  by  means 
of  Ihe  Case  and  Counter  Case.  " 

That  is  not  a  correct  representalion  of  any  wish  ever  expressed  by  the 
Uniled Slates,  or  of  any  wiews  expressed  by  the  United  Stales.  The  views 
expressed  by  Ihe  Uniled  Stales  were  that  all  original  evidence  upon  the 
question  of  regulalions  should  'go  jnlo  the  Case  and  'not  into  the  Counter 
Case. 

Lord  Rosebery  continues  :  "The  Government  of  Her  Brilannic  Majesty 
have  adduced  these  arguments  under  prolest,  without  prejudice  lo  their 
contention  that  the  Arbitrators  cannot  enter  upon  or  consider  the  qucslion 
of  Ihe  proposed  internalional  regulalions  until  they  have  adjudicated 
upon  the  five  questions  enumerated  in  Article  VI  upon  which  they  arc 
by  the  terms  of  the  Treaty  required  to  give  a  distinct  decision;  and 
upon  the  determination  of  which  alone  depends  the  question  whether 
they  shall  enter  upon  Ihe  subject  of  regulalions.  Her  Majesty's  Govern- 
ment reserve  also  their  right  to  adduce  further  evidence  on  this  sub- 
ject, should  the  nature  of  the  arguments  contained  in  the  Counter  Case 
on  behalf  of  Ihe  Uniled  States  render  such  a  course  necessary  or 
expedient.  " 

The  Tribunal  will  observe  that  the  learned  counsel  far  Great  Britain 
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now  repeat  their  adhesion  to  the  interpretation  contained  in  the  Rosebery 
correspondence,  that  it  is  not  regular  or  legitimate,  or  permissible,  to 
submit  the  evidence  upon  the  subject  of  regulations  to  the  Tribunal  until 
after  the  decision  upon  the  points  mentioned  in  Vegard  to  the  exclusive 
jurisdiction  over  Behring  sea.  That  is  their  position  still. 

My  learned  friend,  in  the  course  of  his  argument  yesterday,  I  think, 
in  speaking  of  the  course  which  Her  Majesty's  Agent  had  pursued  in  the 
matter,  said  :  "  Why,  we  did  it  in  good  faith;  we  did  all  of  this  in  good 
faith.  You  don't  deny  that,  do  you?  We  told  you  about  it  "  ;  And  he 
read  this  extract  from  their  Counter  Case,  apprising  us  of  their  interpre- 
tation :  (Mr  Carter  read  the  passage). 

Sir  Richard  Webster.  —  We  also  mention  it  at  page  166  D  in  the 
Counter  Case. 

Mr  Carter.  -  -  Would  you  like  me  to  read  anything  there  ? 

Sir  Richard  Webster.  —  No  ;  I  merely  meant  that  there  is  a  distinct 
reference  to  this  particular  document. 

Mr  Carter.  —  Do  I  charge  bad  faith  in  this  matter?  I  have  underta- 
ken to  avoid  it.  Do  I  really  believe  that  Her  Majesty's  Agent  and  his  advi- 
sers, when  they  came  to,  prepare  the  Case  of  Great  Britain  in  this  impor- 
tant controversy,  said  to  themselves  in  effect :  "  We  will  teach  these  Yankee 
lawers  a  trick  worth  knowing  in  regard  to  the  manner  in  which  the  Case 
may  be  made  up,  whereby  we  can  get  the  opportunity  of  answering  their 
allegations  and  evidence  and  deprive  them  of  the  opportunity  of  answering 
ours.  "  Do  I  believe  that  these  gentlemen  concocted  any  such  scheme  as 
that?  No  ;  I  don't  believe  it.  I  would  not  believe  it.  No  consideration 
would  induce  me  to  believe  it.  I  do  not  think  it.  I  cannot  help  saying 
that  I  think  they  have  acted  under  an  erroneous  impression  as  to  the 
interpretation  of  the  Treaty ;  and  I  cannot  think  that  they  gave  to  the 
intepretation  of  the  Treaty  that  deliberate  study  which  its  impor- 
tance demands. 

But  the  question  of  good  faith  or  bad  faith  is  wholly  unimportant 
as  far  as  the  results  are  concerned.  The  advantage  in  either  case,  they 
got.  It  does  not  diminish  the  magnitude  of  the  advantage  which  they 
derive  from  the  course  which  they  took  that  they  did  not  contrive  for  it. 
The  advantage  which  they  gained  is  as  great,  whatever  view  may  be  taken 
of  that  matter. 

So  also  they  say  :  "  Why,  we  told  you  that  we  did  it.  '  Of  course 
it  was  not  necessary  for  them  to  tell  us  they  had  done  it,  when  we  looked 
into  their  Case  and  saw  it  did  not  contain  a  single  word  in  reference  to 
the  nature  and  habits  of  the  fur-seal ,  and  contemplated  the  possibility 
that  they  might  fill  their  Counter  Case  with  evidence  of  that  character. 
We  saw  that  they  had  gained  their  advantage,  and  it  was  not  necessary 
for  them  to  tell  us  so. 

If  they  were  going  to  make  the  case  any  better  by  telling  us  anything 
about  it,  the  time  to  have  told  us  about  it  was  before  the  time  for  the 
exchange  of  the  Cases.  That  was  the  time.  We  might  then  haveconsi- 
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dered  how  we  would  make  up  our  Case  if  they  proposed  to  make  up  theirs 
in  that  manner. 

Now, he  re-stated  the  interpretation  ofGreatBritain.  Upon  thatinter- 
pretation  I  am  going  to  make,  not  many  observations,  but  a  few,  for  the 
purpose  to  some  extent,  of  showing  that  they  are  entirely  erroneous.  The 
learned  counsel,  has  dispensed  wilh  the  necessity,  for  he  says  it  is  erro- 
neous. He  says  that  the  notion  of  two  hearings  and  two  decisions  is  non- 
sense. He  says  it  is  nonsense.  I  have  not  said  that.  Those  are  his  own 
words  in  reference  to  it.  But  I  wish  to  show  that  it  is  entirely  erroneous. 

In  the  first  place,  what  is  the  question?  The  question  is  as  to  the  time 
and  the  manner  in  which  evidence  is  to  be  submitted  to  the  Arbitrators. 
It  is  not  a  question  at  all  as  to  the  time  or  the  manner  in  which  the  Ar- 
bitrators are  to  determine  any  of  the  questions  submitted  to  them  under 
the  Treaty.  That  is  another  matter. 

In  the  first  place,  there  is  one  Case  provided  for,  and  only  one;  there 
is  one  Counter  Case  provided  for,  and  only  one;  and  that  is  the  only 
mode  provided  for  by  the  Treaty  in  which  evidence  can  be  submitted  at  all. 
,In  the  next  place,  there  is  a  written  argument  provided  for,  and  only 
one.  In  the  next  place,  a  hearing  is  provided  for,  and  the  day  fixed  for  it, 
and  only  one  hearing.  In  the  next  place,  an  award  Is  provided  for,  and 
only  one  award. 

It  is  entirely  manifest,  therefore,  that  there  is  to  be  but  one  decision 
in  this  Arbitration.  The  evidence  is  now  all  before  the  Tribunal.  It  is  in 
part  argued  in  writing.  It  will  be  fully  argued  orally.  The  Tribunal  will 
retire  for  the  purpose  of  decision;  they  will  proceed,  in  the  first  place,  I 
suppose,  to  decide  the  first  five  questions  submitted  by  the  Treaty.  If 
their  decision  leaves  the  subject  in  such  condition  that  no  Regulations 
are  necessary  for  the  preservation  of  the  fur-seal,  they  will  not  consider 
any  Regulations  at  all,  but  make  up  their  decision  upon  the  questions 
which  they  do  decide,  and  publish  it  by  their  award.  If,  however,  their 
decision  should  be  of  a  character  to  make  it  necessary  to  go  into  the 
question  of  Regulations,  they  will  go  into  the  question  of  regulations;  and 
whenever  they  determine  them  they  will  include  in  their  award  the 
decision  upon  the  five  first  questions  submitted  to  them,  and  also  the 
Regulations  which  they  determine  upon  and  establish,  and  that  all  at 
one  time,  and  in  one  document,  by  one  instrument,  one  act. 

That  will  be  the  course  of  things.  Now  we  come  to  see  what  is  the 
contention  upon  the  other  side  and  what  there  is  to  support  that.  Ar- 
ticle VII  contains  the  first  thing  which  they  rely  upon  : 

"  If  the  determination  of  the  foregoing  questions  as  to  the  exclusive 
jurisdiction  of  the  United  States  shall  leave  the  subject  in  such  a  position 
that  the  concurrence  of  Great  Britain  is  necessary  to  the  establishment  of 
Regulations  for  the  proper  protection  and  preservation  of  the  fur-seal  in  or 
habitually  resorting  to  the  Behring  Sea,  the  Arbitrators  shall  then  deter- 
mine what  concurrent  regulations  outside  of  the  jurisdictional  limits  of 
the  respective  Governments  are  necessary.  " 
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That  creates  no  difficulty.  It  says  that  the  Arbitrators  "  shall  then 
determine.  "  It  does  not  say  that  the  Arbitrators  shall  then  proceed  to 
receive  evidence;  nor  does  it  intimate  it. 

The  President.  —  Do  you  not  think  the  word  "  then  "  covers  the  same 
ground?  "  Shall  then  determine  the  concurrent  Regulations,  and  to  aid 
them  in  that  determination,  the  report  of  the  joint  commission  to  be 
appointed  shall  be  laid  before  them.  "  I  mean  to  say  does  not  the  word 
"  then  "  apply  to  the  latter  part  of  the  phrase  so  that  it  means  "  Shall 
then  be  laid  before  them  "? 

Mr  Carter.  -  -  That  would  be  putting  in  another  "  then  "  ? 

The  President.  —  No;  I  mean  to  say  do  you  not  think  the  word 
"  then  "  covers  both  parts  of  the  phrase?  I  ask  for  your  opinion. 

Mr  Carter.  —  I  don't  think  it  does  at  all.  By  grammatical  position 
the  word  "  then  "  does  not  belong  there.  If  we  could  gather  from  the 
Treaty  generally  that  there  was  to  be  a  separate  decision  upon  the  first 
five  questions,  and  then  a  reception  of  evidence  upon  this  point  of  regu- 
lations ;  if  we  could  gather  from  the  Treaty  generally  any  evidence  that 
that  was  the  purpose  and  object  of  the  parties,  then  certainly  the  word 
"  then  "  would  qualify  that  whole  matter;  but  as  the  Treaty  is  written 
it  is  repugnant  to  it. 

The  President.  —  That  is  your  point. 

Mr  Carter.  --Yes.  It  is  plainly  repugnant.  If  you  make  it  qualify 
that  matter,  then  you  have  got  to  have  two  submissions  of  evidence,  two 
hearings,  two  decisions,  and  two  awards.  That  is  a  necessity  about  it. 
Well,  now,  that  is  precluded  absolutely  by  the  Treaty;  and  we  have  rules 
of  law  that  whenever  the  general  purpose  and  spirit  of  an  agreement  — 
and  a  Treaty  is  an  agreement  —  is  manifest,  and  there  is  some  particular 
clause  which  is  ambiguous,  and  which  may  be  read  one  way,  or  may  be 
read  another  way,  you  must  read  it  in  accordance  with  the  general  pur- 
pose and  spirit  of  the  agreement.  Therefore  I  say  at  once,  as  this  language 
does  not  in  terms  require  that  the  evidence  should  then  be  submitted, 
we  must  read  it  in  accordance  with  these  other  provisions  of  the  Treaty, 
which  do  require  that  there  shall  be  but  one  hearing  and  one  submission 
of  evidence. 

The  President.  —  Perhaps  it  would  be  well  to  suspend  your  argument 
until  tomorrow. 

Mr  Carter.  —  I  shall  have  occasion  to  occupy  a  little  further  time,  not 
long,  I  hope. 

The  Tribunal  thereupon  adjourned  until  tomorrow,  Friday,  April 
7th,  1893,  at  11  :  30  a.  m. 


SIXTH    DAY.   APRIL,   7",    1893 


The  President.  —  Will  you  please  to  continue  your  argument, 
Mr  Carter? 

Mr  Carter.  -  -  I  understand  that  ray  Associate,  Mr  Phelps,  has  an 
observation  or  two  to  make,  with  your  permission? 

The  President.  — Certainly. 

Mr  Phelps.  —  Mr  President,  before  my  Associate  proceeds  with  the 
argument,  I  regret  to  feel  bound  to  call  the  attention  of  the  Tribunal  to 
the  printed  Report  of  the  argument  I  had  the  honour  to  address  to  you 
on  Tuesday.  The  last  eight  pages  of  it,  from  and  after  page  4,  is  so 
imperfectly  reported  that  it  makes  nonsense  of  the  whole  contents. 

The  President.  --  That  is  not  the  Report  of  yesterdays'  sitting? 

Mr  Phelps.  —  No,  the  Report  of  Tuesdays'  proceedings.  I  would  ask 
the  Tribunal  in  justice  to  me  to  discard  those  pages  there  reported 
because,  whatever  I  did  say,  I  am  sure  I  did  not  say  what.  I  am  sorry 
the  corrected  Report  that  will  in  time  come  before  the  Tribunal  will 
come  too  late  to  be  of  any  use  in  the  decesion  of  this  question,  because 
I  presume  before  that  time  it  will  be  substantially  disposed  of;  but  I 
thought  it  rright  in  justiceto  myself  to  say  that  these  pages  should  not  be 
taken  as  representing  anything  that  I  said. 

Mr  Justice  Harlan.  —  I  see  that  we  have  got  the  fifth  day's  Report  and 
not  the  fourth. 

Sir  Charles  Russell.  —  There  is  an  explanation  of  that,  Sir,  which  1 
think  it  right  to  make.  They  began  by  ''counting  the  first  day's  actual 
argument  as  if  it  was  the  beginning.  In  reality,  the  first  day  ought  to 
have  been  an  earlier  day;  and  in  the  corrected  proofs  they  will  appear  in 
order.  In  other  words,  there  is  an  additional  day  to  come  in  which  is 
not  recorded  in  the  series.  In  order  to  make  the  record  complete  and  to 
bring  the  Report  into  harmony  with  the  protocols,  it  will  be  necessary  to 
add  the  first  day. 

Mr  Tupper.  —  But  the  pagination  is  correct. 

The  President.  —  I  observe  that  the  first  day  here  is  the  23rd  March, 
but  the  first  day  in  reality  was  the  23rd  February,  and  that  has  a  certain 
importance  because  it  falls  under  the  letter  of  the  Treaty.  We  were  to 
meet  on  the  23rd  February,  and  three  of  us  indeed  met. 

Sir  Charles  Russell.  -  -  Yes,  that  is  the  day  to  be  taken  into  account  to 
make  it  harmonize  with  the  protocols. 

The  President.  — Then,  in  answer  to  Mr  Phelps,  I  would  beg  to  observe 
that  these  records  are  not  official  records.  They  are  records  that  are 
useful  to  all  of  us  and  to  the  Agents  of  both  parties,  for  the  superinten- 
dence of  which  we  are  thankful,  but  the  only  official  report  is  the  pro- 
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tocols  in  which  there  is  no  analysis  or  mention  of  the  different  argu- 
ments by  Counsel  of  either  party.  It  is  only  the  fact  that  such  and  such 
Counsel  have  stated  their  case,  and  not  the  details  of  the  Argument. 

With  reference  to  the  details  of  the  Argument,  they  are  contained  in 
the  shorlhand-writer's  reports,  but  they  are  not  under  the  authority  of  the 
Tribunal.  They  are  simply  communicated  to  the  Arbitrators  by  the 
kindness  of  the  Agents  of  either  party,  but  you  are  responsible  for  the 
arrangement  and  supervision  of  those  reports,  and  I  beg  that  you  will  be 
kind  enough  to  make  out  between  you  the  corrections  which  you  wish  to 
be  brought  in. 

Sir  Charles  Russell.  —  May  I  mention  to  the  Tribunal,  and  also  for 
the  purpose  of  assuaging  the  feelings  of  my  learned  friend,  that  we  have 
on  both  sides  some  cause  for  complaint;  but  arrangements  have  been 
made  by  which  corrections  may  be  made  so  as  to  make  the  report  cor- 
respond with  the  actual  utterances;  and  one  or  more  of  the  secretaries 
attached  to  one  or  more  of  the  members  of  this  Arbitration,  have  under- 
taken the  duty  of  supervising  the  corrections  made  by  the  Counsel  on 
either  side. 

The  President.  —  And  perhaps  you  might  consider  that  it  is  not  to  be 
only  what  the  actual  utterances  of  each  person  who  speaks  are,  but  also 
the  actual  intention,  because  sometimes  a  word  may  have  been  pronoun- 
ced which  any  person,  though  you  are  absolute  masters  of  your  language 
—  however-  master  of  your  language,  you  may  be,  you  may  utter  one 
word  which  may  escape  you,  that  you  would  not  wish  to  remain,  and  I 
think  it  is  in  perfect  accordance  with  the  aims  of  everybody  that  such  a 
report  should  embody  not  merely  what  you  practically  may  have  said,  but 
what  you  mean. 

Mr  Phelps.  —  I  recognize  the  justice  of  the  President's  observation 
that  these  shorthand  reports  are  not  a  part  of  the  official  record  of  the 
Tribunal,  and  are  only  laid  before  the  members  of  the  Tribunal  to  aid 
them,  in  comprehending  the  arguments  that  have  been  submitted;  and 
my  only  purpose  in  calling  the  attention  of  the  Tribunal  this  morning  to 
the  subject  was  to  ask  that  these  pages,  so  for  as  they  purport  to  be  a 
report  of  what  I  said, .may  be  discarded  as  ientirely  incorrect;  and  to 
express  the  regret  that  the  corrections  which  my  learned  friends  have 
referred  to,  and  which  I  hope  will  lake  place,  will  probably  come  too  late 
to  be  of  any  use  to  the  Tribunal  in  the  decision  of  this  question. 

The  President.  -  I  think  we  shall  sit  long  enough  to  put  them  Lo 
proper  use,  and  we  are  agreed  these  are  only  distributed  to  us  as  proofs 
which  are  subject  to  correction,  of  course. 

Now,  iMr  Carter,  will  you  proceed  with  your  argument? 

Mr  Carter.  —  Mr  President,  my  argument  yesterday  was  very  lar- 
gely confined  lo  a  history  and  a  description  of  the  modes  in  which  the 
Case  and  Counter  Case  had  been  prepared,  of  the  different  views  of  the 
parties  respecting  the  interpretation  of  the  Treaty  upon  the  point  as  to 
how  they  should  be  prepared.  The  efforts  which  had  been  made  lo 
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accommodate  those  differences  of  opinion,  the  hope  which  had  been 
entertained  that  those  differences  had  been  accommodated,  the  failure  of 
that  hope,  all  of  which  have  been  subjects  of  debate  by  Counsel  who  have 
preceded  me,  and  all  of  which  have  a  bearing,  although  not  a  vital  bearing, 
on  the  immediate  question  before  the  Tribunal. 

Near  the  close  of  the  session,  however,  I  was  dealing  particular!)  s\illi 
the  support  which  is  supposed  by  Counsel  for  Great  Britain  to  be  given  for 
their  interpretation  of  the  Treaty  in  the  language  of  the  seventh  Article. 
That  is  the  subject,  therefore,  upon  which  I  shall  resume  my  line  of  argu- 
ment, and  as  it  may  not  be  fully  in  the  minds  of  the  Arbitrators,  1  shall 
again  read  the  Article  and  state  the  contention  which  is  built  upon  it  by  the 
Counsel  for  Great  Britain.  "  If  the  determination  of  the  foregoing  ques- 
tions as  to  the  exclusive  jurisdiction  of  the  United  States  shall  leave  the 
subject  in  such  position  that  the  concurrence  of  Great  Britain  is  neces- 
sary to  the  establishment  of  regulations  for  the  proper  protection  and 
preservation  of  the  fur-seal  in,  or  habitually  resorting  to,  the  Behring 
Sea,  the  Arbitrators  shall  then  determine  what  concurrent  Regulations 
outside  the  jurisdictional  limits  of  the  respective  Governments  are  neces- 
sary, and  over  what  waters  such  Regulations  should  extend,  and  to  aid 
them  in  that  determination  the  Report  of  a  Joint  Commission,  to  be 
appointed  by  the  respective  Governments,  shall  be  laid  before  them,  with 
such  other  evidence  as  either  Government  may  submit.  ' 

The  suggestion  is,  the  contention  is,  that  this  means  that  the  Report 
of  the  joint  Commissioners  thus  referred  to  and  the  other  evidence  thus 
referred  to  are  to  be  laid  before  the  Tribunal  after  the  decision  to  which 
it  shall  have  arrived  and  not  before.  I  stated  at  the  time,  that,  upon 
the  face  of  the  Article,  there  was  nothing  at  all  unreasonable  in  that  sug- 
gestion, and  that  it  might  possibly  be  so ;  but  when  you  fully  consider  the 
character  and  consequences  of  that  interpretation,  it  seems  to  be  wholly 
inadmissible  for  these  reasons.  -  First,  it  supposes  that  there  are  to  be 
two  decisions  by  the  Tribunal  :  first  a  decision  upon  the  questions  as  to 
the  exclusive  jurisdiction  of  the  United  States,  and  then  a  decision  upon 
the  subject  of  regulations;  and  if  two  decisions,  two  awards,  all  of 
which  is  in  direct  repugnance  to  the  terms  of  the  Treaty.  In  the  next 
place,  it  supposes  that  a  part  of  the  evidence  in  the  Case,  and  I  may  add, 
and  should  add,  by  far  the  most  important  evidence  in  the  Case,  more  im- 
portant in  the  sense  that  it  is  the  only  part  of  the  evidence  which  is  dis- 
putable, that  the  disputable  part  of  the  evidence  is  to  be  laid  before  the 
Tribunal  at  some  future  time  and  in  a  manner  for  which  the  Treaty  makes 
no  distinct  provision  whatever.  It  appears  upon  the  face  of  the  Treaty 
that  most  careful  provision  was  made  for  the  submission  of  evidence  to 
each  party  by  the  other,  to  the  end  that  they  should  have  an  opportunity 
of  answering  it.  We  have  abready  seen  that  the  only  disputable  part  of 
the  evidence,  the  only  part  upon  which  it  is  to  be  apprehended  that 
there  is  to  be  any  considerable  dispute,  and,  therefore,  the  only  part  as  to 
which  there  is  any  necessity  for  answering,  is  in  reference  to  the  nature 
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and  habits  of  the  seal,  and  seal  life,  and  so  forth.  Now,  the  contention 
on  the  other  side  is  that,  as  to  the  part  as  to  which  there  is  no  importance 
in  having  an  opportunity  for  reply,  most  careful  provision  is  made  for 
giving  an  opportunity  for  reply;  but,  as  to  that  part  of  the  case  where  the 
evidence  is  likely  to  be  contradicted  and,  therefore,  particular  and  special 
necessity  for  an  opportunity  for  reply,  as  to  that  part  of  it  the  Treaty  has 
failed  to  make  any  provision.  That  is  so  unreasonable,  so  contrary  to 
the  purposes  of  the  parties,  that  it  seems  to  me  it  should  be  immediately 
rejected,  unless  the  language  of  the  Article  is  so  distinct  and  unequivocal 
as  to  leave  no  room  for  doubt.  When  we  look  at  the  language  of  the  Ar- 
ticle, we  perceive  that  it  is  not  so  distinct  and  unequivocal,  for  it  does 
not  say  that  this  Report  of  the  Commissioners  and  other  evidence  shall 
then  be  laid  before  the  Arbitrators,  but  simply  that  it  shall  be  laid  before 
the  Arbitrators,  and  the  question  of  the  time  when  it  is  to  be  laid  before 
the  Arbitrators  is  left  undetermined  and  unexpressed  by  the  Article.  How, 
then,  are  we  to  determine  the  time  when  this  disputable  evidence  is  to  be 
submitted?  How  are  we  to  determine  that?  By  looking  to  the  purpose 
and  spirit  of  the  Treaty;  and  when  we  find  that  distinct  provision  has  been 
made  for  the  introduction  of  evidence,  distinct  provision  made  for  giving 
the  two  sides  an  opportunity  each  to  answer  the  evidence  and  allegations 
of  the  other,  why  we  must  at  once  come  to  the  conclusion,  as  I  respect 
fully  submit,  that  that  is  the  method  and  that  is  the  time  when  this  evi- 
dence is  to  be  submitted.  So  much  for  that.  It  seems  to  me  that  those 
observations  effectually  dispose  of  any  support,  or  of  any  supposed  sup- 
port, which  may  be  furnished  to  the  contention  of  Great  Britain  by  the  lan- 
guage of  the  Article  VII. 

But  that  is  not  all  their  argument.  They  then  refer  to  the  language  of 
Article  IX  and  they  conceive  that  that  furnishes  them  strong  support  to 
their  contention.  I  will  now  sead  Article  IX.  "  The  High  Contracting 
Parties  have  agreed  to  appoint  two  Commissioners  on  the  part  of  each 
Government  to  make  the  joint  investigation  and  Report  contemplated  in 
the  preceding  Article  VII,  and  to  include  the  terms  of  the  said  Agreement 
in  the  present  Convention,  to  the  end  that  the  joint  and  several  Reports 
and  recommendations  of  said  Commissioners  may  be  in  due  form  submit- 
ted to  the  Arbitrators,  should  the  contingency  therefor  arise,  the  said 
Agreement  is  accordingly  herein  included  as  follows  "  :  And  then 
the  Agreement  is  stated  and  it  is  further  added  :  "  These  reports 
shall  not  be  made  public  until  they  shall  be  submitted  to  the  Arbitrators, 
or  it  shall  appear  that  the  contingency  of  their  being  'used  by  the  Arbi- 
trators cannot  arise.  "  The  learned  Arbitrators  will  perceive  that  "  con- 
tingency "  is  here  used  in  two  places,  and  it  is  insisted  by  our  friends 
on  the  other  side  that  that  word  "  Contingency"  refers  to  the  contingency 
mentioned  (although  not  mentioned  by  the  use  of  that  very  word),  in 
Article  VII,  namely,  the  contingency  that  the  Tribunal  shall  decide  the 
questions,  as  to  the  exclusive  jurisdiction  in  such  a  manner  as  to  leave  the 
subject  in  a  condition  which  would  make  it  necessary  to  consider  the 
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question  of  concurrent  Regulations.  They  put  that  interpretation  upon 
the  word  "  contingency  ".  That,  allow  me  to  say  is  not  unnatural,  nor 
will  I  say  it  is  unreasonable.  We  naturally  look  for  the  explanation  of 
any  word  in  any  agreement  to  some  other  part  of  the  agreement,  and  when 
there  is  a  contingency  expressed  in  the  seventh  Article,  why  they  infer 
that  that  is  the  contingency  mentioned.  But  is  it  so?  Well  now,  we 
must  not  take  it  that  it  is  so,  and  thus  draw  upon  ourselves  all  the  con- 
sequences, the  inadmissible  and  unjust  consequences,  which  1  have  al- 
ready mentioned,  unless  there  is  no  other  explanation  of  that  word  "  con- 
tingency ".  If  there  is  any  other  explanatiou  of  that  word  "  contingency  ", 
which  is  consistent  with  the  main  purpose  and  object  of  the  Treaty  — 
consistent  with  its  prime  condition,  that  the  parties  shall  have  an  oppor- 
tunity to  answer  the  evidence  and  allegations  of  each  other,  --we  must 
adopt  such  other  interpretation.  What  I  shall  now  have  the  honor  to 
submit  to  you  is  that  there  is  another  contingency,  and  a  contingency 
which  is  referred  to  by  this  ninth  Article,  and  that  the  contingency  men- 
tioned in  the  seventh  Article  is  the  one  intended.  To  make  my  mean- 
ing clear  on  this  point  it  is  necessary  for  me  to  make  a  brief  recital,  which 
I  shall  be  enabled  very  clearly,  I  think,  to  make  out.  In  the  negotia- 
tions and  correspondence  between  the  parties,  diplomatically,  which  led 
to  the  adoption  of  this  Treaty  of  Arbitration,  there  were  at  all  times  two 
main  objects  in  view.  The  whole  scheme  of  a  settlement  of  this  contro- 
versy wore  from  the  beginning,  and  preserved  until  the  last,  two  aspects 
quite  distinct.  The  first  aspect  was  that  an  effort  should  be  made  to  settle 
the  entire  controversy  by  convention,  and  without  Arbitration;  the  second 
aspect  was  that,  in  case  of -the  failure  of  that  effort,  Arbitration  should 
be  resorted  to. 

To  make  that  clear,  I  must  have  recourse  to  the  first  occasion,  in  the 
course  of  the  diplomatic  correspondence,  in  which  this  settlement  by 
Arbitration  was  referred  to;  and  I  call  attention  to  the  note  of  Sir  Julian 
Pauncefote  to  Mr  Blaine,  of  April  29th,  1890,  which  is  contained  in  the 
Appendix,  volume  III  of  the  British  Case,  at  page  455.  "  Washington, 
April  29th,  1890.  Dear  Mr  Blaine.  At  the  last  sitting  of  the  Conference 
on  the  Behring  Sea  Fisheries  question,  you  expressed  doubts,  after  rea- 
ding the  memorandum  of  the  Canadian  Minister  of  Marine  and  Fisheries, 
which,  by  your  courtesy,  has  since  been  printed,  whether  any  arrange- 
ment could  be  arrived  at  that  would  be  satisfactory  to  Canada.  "  I  should 
slate  here  that  the  negotiations  had  been  proceeding  between  the  parlies 
at  that  time  for  avery  considerable  period,  and  efforts  for  adjustmenl  had 
been  made.  The  obslacle  was  the  objection  of  Canada.  Proposals  had 
been  made  by  the  United  States  for  a  setllernenl,  and  had  been,  provisio- 
nally al  least,  acceded  to  by  Lord  Salisbury.  The  conclusion  of  Ihem 
had  been  inlerrupled  by  the  objections  of  Canada,  and  Mr  Blaine  here 
expressed  Ihe  doubl  whether  these  objections  of  Canada  could  ever  be 
removed.  Well,  in  order  to  answer  that  objection,  Sir  Julian  Pauncefote 
proposes,  and  proposes  for  the  first  time,  a  scheme  of  settling  the  contro- 
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versy  which,  presumably,  as  it  came  from  him  in  answer  to  that  sugges- 
tion on  the  part  of  Mr  Elaine,  would  be  satisfactory  to  Canada. 

He  continues  :  --  "  You  observed  that  the  proposal  of  the  United 
States  had  now  been  two  years  before  Her  Majesty's  Government,  that 
there  was  nothing  further  to  urge  in  support  of  it,  and  you  invited  me  to 
make  a  counter-proposal  on  your  behalf".  He  says  "  your  ",  but  one 
would  suppose  it  should  be  "  my  ".  "  To  that  task  I  have  most  ear- 
nestly applied  myself,  and  while  fully  sensible  of  its  great  difficulty,  owing 
to  the  conflict  of  opinion  and  of  testimony  which  has  manifested  itself  in 
the  course  of  our  discussions,  I  do  not  despair  of  arriving  at  a  solution 
which  will  be  satisfactory  to  all  the  Governments  concerned  ".  He  then 
goes  on  to  say  that  this  scheme  he  has  prepared  and  submits  in  an  inclo- 
sure,  and  that  inclosure  is  to  be  found  on  page  457.  It  is  entitled  :  — 
"  Draft  Convention  between  Great  Britain,  Russia  and  the  United  States 
of  America,  in  relation  to  the  fur-seal  Fishery  in  the  Behring's  Sea, 
the  sea  of  Ochotsk,  and  the  adjoining  waters  ".  "  Article  I.  The  High 
Contracting  Parties  agree  to  appoint  a  mixed  Commission  of  Experts.  "  — 
here  is  the  first  occasion  of  the  suggestion  of  this  Commission  of  Experts 
-  "  who  shall  inquire  fully  into  the  subject,  and  report  to  the  High  Con- 
tracting Parties  within  two  years  from  the  date  of  this  Convention  the 
result  of  their  investigations,  together  with  their  opinions  and  recommen- 
dations on  the  following  questions  :  —  1.  Whether  Begulations  properly 
enforced  upon  the  breeding  islands  (Robin  island  in  the  sea  of  Ochotsk, 
and  the  Commander  islands  and  the  Pribiloff  islands,  in  the  Behring's 
Sea)  and  in  the  territorial  waters  surrounding  those  islands,  are  sufficient 
for  the  preservation  of  the  fur-seal  species.  2.  If  not,  how  far  from 
the  islands  is  it  necessary  that  such  Regulations  should  be  enforced  in 
order  to  preserve  the  species?  3.  In  either  of  the  above  cases,  what 
should  such  Regulations  provide?  4.  If  a  close  season  is  required  on 
the  breeding  islands  as  well,  what  extent  of  waters  and  what  period  or 
periods  should  it  embrace?  " 

The  Commissioners  were  to  be  appointed  to  report  for  the  informa- 
tion of  the  Governments  on  those  points,  and  they  were  to  be  experts. 
"  Article  II.  On  receipt  of  the  Report  of  the  Commission,  and  of  any 
separate  Reports  which  may  be  made  by  individual  Commissioners,  the 
High  Contracting  Parties  will  proceed  forthwith  to  determine  what  Interna- 
tional Regulations,  if  any,  are  necessary  for  the  purpose  aforesaid,  and 
any  Regulations  so  agreed  upon  shall  be  embodied  in  a  further  Conven- 
tion, to  which  the  accession  of  the  other  Powers  shall  be  invited.  "  Now 
the  next  stage  was  to  endeavour  to  come  to  an  agreement  upon  the  basis 
of  such  Report.  "  Article  III.  In  case  the  High  Contracting  Parties  should 
be  unable  to  agree  upon  the  Regulations  to  be  adopted,  the  questions  in 
difference  shall  be  referred  to  the  arbitration  of  an  impartial  Government, 
who  shall  duly  consider  the  Reports  hereinbefore  mentioned,  and  whose 
award  shall  be  final,  and  shall  determine  the  conditions  of  the  further 
Convention.  "  As  the  original  suggestion  of  the  whole  scheme  which  has 
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finally  come  to  the  form  and  shape  in  which  it  now  stands,  what  did  that 
contemplate? 

The  President.  —  May  I  ask  the  gentlemen  of  the  United  States  whe- 
ther Russia,  which  was  supposed  to  be  a  party  in  this  intended  Conven- 
tion, took  part  in  those  negotiations? 

Mr  Carter.  —  Russia  was  to  a  certain  extent  consulted;  and  it  will 
appear  on  the  face  of  this  suggested  scheme  that  the  contemplation  was 
that  Russia  should  be  brought  in.  I  could  not  say  now,  because  I  can- 
not state  with  accuracy,  how  far  Russia  was  at  that  time  an  actual  partici- 
pating party,  or  only  whether  at  this  time  it  was  contemplated  that  she 
should  be  made  a  participating  party. 

The  President.  —  Mr  Foster  might  be  perhaps  aware,  and  could  tell 
us  whether  the  draft  of  the  Convention  was  communicated  in  fact  to  Rus- 
sia, or  whether  it  was  a  draft  that  remained  between  the  United  States  and 
England,  because  then,  of  course,  it  would  have  much  less  authority,  I 
might  say. 

Mr  Foster.  -  -  I  am  not  prepared  to  state  at  this  moment  and  to  give 
an  explicit  answer.  I  was  not  at  that  time  Secretary  of  State,  and 
I  could  only,  therefore,  make  a  reply  from  my  knowledge  of  the  corres- 
pondence. I  know  that  previous  to  this  date,  or  a  few  months  previous 
to  this  date,  the  British  Minister,  the  Russian  Minister  and  the  then  Se- 
cretary of  State,  Mr  Blaine,  were  in  active  and  frequent  conference  on  this 
subject.  I  shall  have  to  refresh  my  memory  as  to  the  precise  date  of 
their  conference  in  connection  with  this  matter,  and  I  am  not,  therefore, 
prepared  at  this  time  to  give  an  explicit  answer  as  to  whether  this  parti- 
cular proposition  was  formally  submitted  to  the  Russian  Minister  or  not. 
That  can  at  a  later  slage,  before  the  discussion  closes,  be  answered. 

Sir  Charles  Russell.  —  I  may  say,  Sir,  that  I  am  in  a  position  to  shit- 
to  the  Tribunal  what  the  facts  were  on  this  point.  It  was  contemplated, 
as  the  concluding  Article  shows,  that  the  accession  of  other  Powers  should 
be  invited  to  the  Convention  ;  and  there  were  communications  with  other 
Powers,  but  no  other  Power  became  a  party  to  the  Convention. 

The  President.  —  You  will  see  that  this  is  not  a  Convention  but  a 
draft  of  a  Convention  ;  and  the  purport  of  my  interrogation  was  this.  The 
authority  of  the  draft,  which  is  submitted  to  us  by  Mr  Carter,  and  used 
as  a  part  of  his  argument,  will  have  more  or  less  to  be  taken  into  consi- 
deration according  to  the  stage  of  diplomatic  proceedings  which  it  indi- 
cates. Of  course,  if  it  had  been  communicated  to  Russia,  MrPhelps  as  a 
Diplomatist  would  certainly  acknowledge  that  it  would  have  had  more 
consistency,  and,  consequently,  more  importance,  than  if  it  was  merely 
a  sort  of  informal  draft  or  a  sort  of  continuation  of  private  conversations 
between  the  American  and  English  Governments,  or  their  representatives. 
Mr  Phelps.  —  My  learned  friend  is  right  in  saying  that  at  no  time  in 
the  progress  of  these  negotiations  was  any  Convention  actually  entered 
into  betwen  the  United  States  and  Russia ;  nor  did  Russia  become  for- 
mally a  parly  to  any  convention  between  the  United  States  and  Great 
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Britain;  but  in  the  years  1887  and  1888  at  any  rate,  when  these  negotia- 
tions were  first  commenced  on  this  subject,  the  representatives  of  Russia 
in  London,  as  the  correspondence  that  is  before  you  shows  (though  1 
cannot  at  this  moment  refer  you  to  the  particular  pages),  were  invited  to 
participate  and  did  participate  and  gave  informally  their  sanction  to  the 
Agreement  and  their  promise  to  join  it  if  it  should  be  consummated,  but 
as  it  never  was  consummated  at  any  time,  that  fell  through.  The  cor- 
respondence, as  I  have  said,  —  the  diplomatic  correspondence  —  during 
those  years  will  prove  that.  How  it  was  as  late  as  1890, 1  am  at  this  mo- 
ment unable  to  say,  -  -  whether  there  was  any  correspondence  with 
Russia  at  that  time  or  not. 

Sir  Richard  Webster.  — Might  I  point  out,  Sir,  that  the  draft  Conven- 
tion, as  to  which  you  have  asked  the  question,  is  the  one  submitted  in  the 
year  1890,  as  Mr  Phelps  points  out,  long  after  the  date  he  refers  to  of  com- 
munications with  Russia.  Whatever  may  have  passed  with  reference  to 
communications  upon  other  matters,  it  will  be  found  in  the  correspon- 
dence that  that  draft  Convention  was  not  submitted  to  Russia,  nor  were 
they  asked  to  become  parties  to  that ;  and  I  think  it  will  appear  from  the 
concluding  words  of  Article  12  of  that  draft,  that  "  The  High  Contrac- 
ting Parties  agree  to  invite  the  accession  of  the  other  Powers  to  the 
present  Convention  ",  —  I  think  it  will  be  found,  when  the  corres- 
pondence is  traced,  that  the  draft  Convention  was  not  submitted  to 
Russia. 

Mr  Phelps.  -  -  I  may  say,  Sir,  that  we  will  have  references  pre- 
pared and  submitted  to  the  Tribunal  as  to  this  correspondence  on  either 
side. 

The  President.  —  However,  it  was  drawn  up  in  such  a  way  as  to 
suppose  that  Russia  would  be  a  party,  so  that  the  other  parties,  to  which 
Sir  Richard  Webster  alluded,  would  be  parties  other  than  Russia.  It 
was  to  be  a  Convention  between  three  parties. 

Mr  Phelps.  —  There  was  a  correspondence  between  Mr  Bayard,  who 
was  then  Secretary  of  State  of  the  United  States,  and  various  other  Powers 
on  this  subject,  —  Japan,  Germany,  and  some  others.  So  that  the  United 
States  from  the  character  of  their  replies  had  a  right  to  expect,  if  they 
were  fortunate  enough  to  conclude  a  Convention  with  Great  Britain,  that 
the  adhesion  of  these  other  Powers  would  be  given.  It  was  contempla- 
ted by  both  parties  that  the  adhesion  would  take  place,  if  that  was  rati- 
fied between  Great  Britain  and  the  United  States. 

The  President.  —  And  Russia? 

Mr  Phelps.  —  And  Russia. 

Sir  Charles  Russell.  -  -  This  is  really  very  wide  of  the  mark. 

The  President.  --My  question  was  perhaps  rather  more  a  diplomatic 
than  a  judicial  one;  but  my  diplomatic  colleagues  will  not  be  surprised  at 
the  importance  I  attach  to  these  details,  because  they  know  by  the  prac- 
tice of  diplomatic  life  that  a  Convention  would  scarcely  be  prepared  by  two 
parties  when  it  is  to  result  in  a  Convention  between  three  There  is  a 
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certain  difference  which  my  diplomatic  colleagues  on  the  Arbitration  will 
understand;  and  that  was  the  purport  of  my  observation. 

Mr  Carter.  --  Permit  me  to  say,  Sir,  that  the  interrogatory  you  have 
been  pleased  to  address  to  us  and  the  various  answers  given  to  it  may 
become  at  some  time  interesting  at  least,  if  not  important — to  know  how 
far  Russia  did  participate  in  the  negotiations  in  reference  to  a  Treaty  — 
how  far  she  was  expected  to  participate,  and  when  all  such  participation 
ceased.  For  the  present,  however,  I  do  not  think  those  enquiries  are 
material;  and,  for  the  object  for  which  I  call  the  attention  of  the  Tribu 
nal  to  the  proposed  draft  Convention,  they  are  wholly,  as  I  conceive,  im- 
material. The  purpose  which  I  have  in  view  is  to  call  the  attention  of  the 
Tribunal  to  the  first  suggestion  of  a  settlement  of  this  controversy 
through  the  combined  instrumentality  of  a  joint  Commission  and  an 
Arbitration. 

The  President.  -  -  In  order  to  exhaust  this,  although  Mr  Carter  does 
not  find  it  quite  material  to  the  point,  I  would  beg  permission  to  remind 
him  of  an  extract  from  the  despatch  of  Sir  Julian  Pauncefote  to  Mr  Elaine 
received  on  April  the  30th.  It  is  in  the  appendix  of  the  Case  of  the 
United  States,  Vol  I,  page  206  —  the  last  paragraph  of  page  206.  Sir 
Julian  Pauncefote  says  :  "  I  have,  out  of  a  deference  to  your  views  and 
to  the  wishes  of  the  Russsian  Minister,  adopted  the  Fishery  line  descri- 
bed in  Article  V  ' —  it  is  quite  another  object,  but  it  proves  that 
at  that  time  there  was  a  communication  with  Russia,  —  "  and  which 
was  suggested  by  you  at  the  outset  of  our  negotiations.  The  draft,  of 
course  contemplates  the  conclusion  of  a  further  Convention  after  full 
examination  of  the  Report  of  the  mixed  Commission.  It  also  makes  pro- 
visions for  the  ultimate  settlement  by  Arbitration  of  any  differences  which 
the  report  of  the  Commission  may  still  fail  to  adjust.  "  That  is  the  draft 
Convention  which  you  were  alluding  to. 

Mr  Carter.  —  It  is. 

The  President.  -  -  It  is  the  same  draft. 

Mr  Carter.  —  It  is. 

The  President.  —  That  proves  that  you  were  in  communication  with 
Russia  more  than  you  thought  yourself.  That  observation  is  rather  an 
advantage  to  you. 

Mr  Carter.  — We  may  have  been  in  the  most  intimate  and  daily  com- 
munication with  Russia  for  all  I  know,  but  whether  that  be  so  or  not, 
it  is  foreign  to  the  purpose  of  my  enquiry. 

The  President.  —  Well,  perhaps  not  quite  so:  because  it  alludes  to  the 
document  and  refers  to  it  and  therefore  gives  it,  more  authority  in  a  diplo- 
matic point  of  view  at  any  rate,  although  not  perhaps  from  a  judicial  point 
of  view. 

Mr  Carter.  -  -  What  I  am  now  on  is  to  know  the  meaning  of  the 
word  "  contingency  "  in  the  Article  LX  of  the  Treaty  between  the  Uni- 
ted States  and  Great  Britain.  Allow  me  to  repeat,  therefore,  that  the  first 
suggestion,  so  far  as  I  am  aware,  of  the  scheme  of  settling  this  controversy 
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to  be  found  in  this  note  of  Sir  Julian  Pauncefote,  and  that  scheme  you 
will  perceive  is  this.  It  contemplates  the  appointment  of  a  Commission 
of  Experts  to  inquire  into  the  whole  business  of  seal  life  and  to  report 
upon  the  question  of  Regulations.  It  contemplates,  in  the  next  place,  the 
probability  that  when  that  report  is  received  by  the  two  Governments  they 
can  conclude  without  difficulty  and  without  any  further  instrumentality  a 
Convention  for  the  purpose  of  preserving  seal  life  by  Regulations.  It 
contemplates  in  the  next  place,  that  is  to  say,  in  the  contingency  that  they 
should  not  be  able  to  agree,  that  the  questions  as  to  which  they  should 
disagree  should  be  settled  by  the  Arbitration  of  an  impartial  Government 
—  that  was  the  sort  of  Arbitration. 

The  learned  Arbitrators  will  bear  in  mind,  therefore,  that  the  Arbi- 
tration thus  foreshadowed  at  this  early  period  was  solely  confined  to  the 
question  of  Regulations  necessary  to  preserve  seal  life.  It  was  to  have 
nothing  to  do  with  Russian  pretensions  of  dominion  in  Rehring  sea,  — 
nothing  to  do  with  the  pretensions  of  the  United  States  as  to  dominion 
in  Rehring  sea,  -  -  nothing  to  do  with  any  question  of  property  in  the 
United  States  in  the  seals,  but  had  solely  to  do  with  the  question  of  what 
Regulations  might  be  necessary  for  the  purpose  of  preserving  the  race 
of  seals.  That  was  the  sort  of  Arbitration  proposed,  and  it  was  to  be 
limited  to  that. 

According  to  that  scheme,  therefore,  if  the  two  Governments  came  to 
an  agreement  on  the  basis  of  the  Reports,  that  would  be  an  end  of  the 
whole  business,  and  there  would  be  no  Arbitration,  although  it  was  propo- 
sed by  the  Convention  that  an  Arbitration  should  be  provided  for,  to  spring 
into  operation  in  the  case  of  an  inability  of  the  two  Governments  to  agree, 
and  then  to  decide  as  to  what  Regulations  should  be  needed.  That  was 
the  scheme.  You  will  perceive,  therefore,  that  the  Reports  of  this  Com- 
mission would  be  laid  before  the  arbitration  of  an  impartial  Government 
in  the  contingency,  and  only  in  the  contingency,  that  the  Governments 
should  fail  to  come  to  a  settlement  of  the  controversy  by  Convention  based 
upon  those  Reports.  Therefore,  at  the  very  outset  of  these  negotia 
tions  there  was  a  double  aspect  to  the  scheme  of  settlement :  (1),  an  effort 
to  settle  withoutArbitration  ;  (2),  a  provision  for  calling  the  powers  of  an 
Arbitration  into  operation  in  case  of  a  failure  of  that  effort,  and  it  was 
only  in  the  contingency  of  such  failure  that  any  use  would  be  made  of 
these  Reports  of  the  Joint  Commission  proposed  by  any  Arbitration.  Now, 
that  double  aspect  thus  stamped  upon  this  scheme  of  settlement  at  the 
start  has  been  preserved  all  through  the  negotiations  and  is  still  pre- 
served in  this  Treaty.  In  the  course  of  the  negotiations,  and  they 
were  quite  long,  and  many  difficulties  were  encountered  before  the  thing 
\\as"got  into  actual  shape,  the  scope  of  the  suggested  Arbitration  was 
greatly  enlarged.  Instead  of  being  confined  to  the  question  of  Regulations 
for  the  preservation  of  fur  seals,  it  was  to  include  questions  as  to  the 
exclusive  jurisdiction  in  the  United  States  in  Rehring  sea,  questions  as 
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to  the  properly  of  the  United  States  in  the  fur  seals,  not  embraced  in  the 
original  suggestion,  --  the  scope  of  the  Arbitration  was  enlarged,  but  it 
\\its  still  contemplated,  although  an  Arbitration  was  agreed  upon  and 
provided  for,  that  it  might  never  have  to  be  resorted  to,  and  would  not  be 
resorted  to  if  the  parties  should  come  to  an  agreement  by  Convention. 
If  Ihe  Joint  Commissioners  should  report  to  the  two  Governments,  and 
the  two  Governments  should  find  themselves  able  to  come  to  an  agree- 
ment in  respect  to  Regulations,  why  then  the  contemplation  was  that  this 
Arbitration  should  not  be  carried  forward.  Of  course  it  would  be  idle, 
preposterous  indeed,  to  carry  it  forward  after  the  whole  controversy  had 
been  settled  by  the  parties,  -  -  to  call  upon  Arbitrators  to  determine 
what  rights  there  were  between  the  parties  when  they  had  made  a  settle- 
ment with  each  other  that  dispensed  with  the  necessity  of  enquiring 
into  rights  at  all. 

Now  we  find  that,  when  they  assumed  final  shape,  the  Agreement  for 
the  Arbitration  and  the  Agreement  for  the  appointment  of  the  Joint  Com- 
missioners were  separate.  They  were  signed  separately  before  the  Treaty 
was  finally  brought  out,  and  those  separate  instruments  thus  separately 
signed  are  found  upon  page  9  of  the  Appendix  to  the  British  Counter 
Case,  Volume  I.  This  is  the  text  of  the  Agreement  for  the  Joint  Com- 
mission. "  Each  Government  shall  appoint  two  Commissioners  to  inves- 
tigate, conjointly  with  the  Commissioners  of  the  other  Government,  all 
the  facts  having  relation  to  seal  life  in  Behring  sea,  and  the  measures  neces- 
sary for  its  proper  protection  and  preservation.  The  four  Commissioners 
shall,  so  far  as  they  may  be  able  to  agree,  make  a  joint  Report  to  each  of 
the  two  Governments;  and  they  shall  also  report,  either  jointly  or  seve- 
rally, to  each  Government  on  any  points  upon  which  they  may  be  unable 
to  agree.  These  Reports  shall  not  be  made  public  until  they  shall  be  sub- 
mitted to  the  Arbitrators,  or  it  shall  appear  that  the  contingency  of  their 
being  used  by  the  Arbitrators  cannot  arise.  "  Now,  this  word  "  contin- 
gency" occurs  there.  What  is  that  contingency?  Why,  it  is  the  same 
contingency  contemplated  by  the  scheme  of  Sir  Julian  Pauncefote ;  that  is, 
the  contingency  that  the  Government  shall  not  be  able  to  come  to  an 
agreement  by  Convention,  which  should  settle  this  matter  without  the 
intervention  of  an  Arbitration. 

Mr  Justice  Harlan.  —  Do  you  recall,  Mr  Carter,  just  here,  on  what 
date  the  Governments  informally  agreed  upon  those  terms  for  a  Joint 
Commission? 

Mr  Carter.  -  -  I  cannot,  Sir. 

The  President.  —  Article  IX  refers  to  an  agreement. 

Mr  Carter.  -  -  I  cannot  do  that  now,  Sir;  but  I  shall  very  presently 
refer  to  evidence  which  will  give  you  some  information  upon  that  point. 

The  President.  —  Was  the  agreement  by  which  the  Governments  agreed 
upon  a  Joint  Investigation  and  Report,  the  object  of  a  formal  convention, 
or  was  it  merely  an  "  unofficial  "  agreement? 

Mr  Justice  Harlan.  --  I  have  a  general  recollection,  from  looking  at 
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the  documents  before  this  hearing  was  commenced,  that  the  terms  for 
this  Commission,  just  as  they  appear  in  Article  IX,  were  assented  to  by 
the  two  Governments  as  early  as  July,  1891. 

Mr  Carter.  —  I  shall  be  able  to  show  that  they  were  assented  to 
before  that. 

Senator  Morgan.  —  I  would  like  to  enquire,  from  anyone  who  has 
the  information,  whether  these  Commissioners  had  not,  in  fact,  made 
their  examinations  and  completed  their  labors  on  the  Pribilof  Islands 
before  this  Treaty  was  signed? 

Mr  Carter.  -  -  Well,  they  had  been  appointed  long  before  that.  How 
far  they  had  proceeded  with  their  labors  I  cannot  say;  but  the  matter 
which  I  am  going  immediately  to  call  the  attention  of  the  learned  Arbitra- 
tors to  will  throw  light  upon  that  point,  if  they  will  allow  me  to  proceed. 
—  I  am  informed  by  Mr  Foster  that  they  had,  at  the  time  that  the  Treaty 
was  actually  ratified,  completed  their  labors. 

Mr  Foster.  -  -  That  is,  labors  of  investigation  in  the  field. 
Senator  Morgan.  -  -  I  beg  leave  to  say  that  it  came  to  my  attention 
personally,  as  a  member  of  the  Senate  of  the  United  States,  that  the 
Commisioners  had  been  investigating  the  subject  before  the  Treaty  was 
actually  signed ;  but  now,  whether  that  appears  upon  the  Cases  anywhere, 
or  not,  I  do  not  know. 

Mr  Carter.  -  -  Well,  I  am  going  to  show  it,  if  the  learned  Arbitrator 
will  allow  me.  What  has  been  said  shows,  and  I  suppose  that  I  may 
appeal  to  the  diplomatic  knowledge  of  the  President  to  the  effect  that 
agreements  between  two  Governments,  which  it  is  contemplated  will  be 
eventually  put  in  the  form  of  a  Treaty  and  regularly  ratified,  and  which 
agreements  can  have  no  vital  force  until  they  are  so  incorporated  in  a 
Treaty,  are,  nevertheless,  in  many  cases  made  long  before  the  Treaty, 
and  acted  upon  long  before  the  Treaty,  it  being  supposed  by  both  parties 
that  they  have  come  to  such  a  conclusion  upon  all  the  details  that  there 
will  be  no  difficulty  in  procuring  the  settlement  of  the  Treaty  and  its  rati- 
fication. That  took  place  here.  This  Treaty  is  dated  on  the  29th  Fe- 
bruary, 1892,  and  so  far  as  an  actual  binding  obligation,  evidenced  by 
a  formal  Treaty,  goes  for  the  appointment  of  these  Commisssioners,  none 
existed  until  February,  1892,  and  yet  you  find  that  on  the  24th  June, 
1891,  the  Marquis  of  Salisbury  appointed  Sir  George  Baden  Powell  and 
Dr  Dawson  Her  Majesty's  Commissioners,  to  proceed  to  Behring  Sea 
and  make  these  proposed  investigations,  and  they  went  immediately  there- 
after and  engaged  in  the  work,  and  an  actual  commission  was  issued  to 
them,  as  you  will  observe. 

Senator  Morgan.  —  I  wish  to  enquire,  Mr  Carter,  if  you  will  allow 
me,  whether  their  Beport  which  is  embraced  in  the  British  Case  was  based 
upon  that  investigation  ? 

Mr  Carter.  —  It  was.  That  very  Beport  is  the  one  based  upon  that 
investigation,  —  having  no  other  foundation.  You  will  see  all  this  from 
the  preliminary  pages  of  the  British  Beporl  itself.  It  begins  by  instruc- 
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lions  to  the  British  Commissioners,  from  the  Marquis  of  Salisbury,  and 
they  are  dated  at  the  Foreign  Office,  June  24th,  1891,  and  on  the  sixth  of 
these  preliminary  pages  is  the  actual  Commission  issued  to  them  as  Com- 
missioners; and  that  is  dated  the  22d  June,  1891,  nearly  a  year  before 
the  ratification  of  the  Treaty. 

Why  was  all  this?  It  was  for  the  purpose  of  enabling  those  Com- 
missioners to  make  their  investigation  and  make  their  joint  reports,  and 
give  the  two  Governments  an  opportunity  of  coming  to  an  agreement 
by  convention  before  it  would  be  necessary  to  take  any  steps  to  call  Ar- 
bitrators together.  If,  when  that  Report  was  made,  the  two  Govern- 
ments found  themselves  able  to  come  to  an  agreement  respecting  the 
measures  necessary  for  the  preservation  of  fur  seals,  no  Arbitration 
would  be  needed,  and  none  would  be  called.  It  was  only  in  the  event 
that  they  should  be  unable  to  agree  that  there  would  be  any  occasion  for  an 
Arbitration  at  all,  and  that  is  the  contingency,  and  that  alone  is  the  con- 
tingency, specified  in  the  ninth  Article  of  this  Treaty. 

The  President.  —  Do  you  mean  that  this  is  the  same  contingency  which 
is  specified  in  Article  VII,  —  that  both  contingencies  are  the  same  contin- 
gency? 

Mr  Carter.  --  The  word  "  contingency  "  does  not  occur,  may  it  please 
the  learned  Arbitrator,  in  Article  VII  of  the  Treaty. 

The  President.  —  The  word  does  not  occur,  but  the  meaning  does. 
Mr  Carter.  —  No.  But  I  have  dealt  with  the  meaning  there.  I  am 
now  dealing  with  the  argument  of  my  learned  friends  upon  the  other  side 
based  upon  this  word  "  contingency  ",  and  what  that  means,  and  I  think 
I  have  now  succeeded  in  showing,  at  all  events  to  my  own  satisfaction, 
and  as  far  as  I  can,  to  the  satisfaction  of  the  learned  Arbitrators,  that 
the  "  contingency  "  mentioned  in  Article  IX  of  the  Treaty  is  the  contin- 
gency that  there  should  be  any  Arbitration  at  all. 

I  must  make  one  modification  of  that  :  —  "  the  contingency  that  there 
should  be  any  Arbitration  at  all  "  upon  the  subject  of  Bights  or  Regu- 
lations. In  the  course  of  the  negotiation,  Great  Britain  had  made 
claims  for  damages,  and  provisions  were  inserted  in  the  Treaty  on  that 
score,  and  it  might  still  be  necessary,  as  those  were  in  reference  to 
past  occurrences,  and  would  not  be  settled  by  the  establishment  of  Begu- 
lations  for  the  future  -  -  it  might  still  be  necessary  for  the  Arbitration  to 
discharge  its  functions  and  to  be  called  together  upon  the  question  of 
damages,  but  upon  that  question  alone. 

Now  then,  to  sum  up  a  little  the  substance  of  this  debate  —  what  has 
been  the  contention  of  Great  Britain  on  this  subject?  At  the  start,  they 
began  with  the  interpretation  that  all  evidence  in  respect  of  Regulations, 
at  least,  and,  as  they  say,  all  evidence  in  relation  to  seal  life,  was  not  ad- 
missible until  after  a  decision  by  the  Arbitrators  adverse  to  the  claims  of 
the  United  States  in  respect  to  the  questions  of  exclusive  jurisdiction,  and 
that  it  was  not  until  that  decision  was  made  that  any  evidence  whould  be 
competent  or  admissible  in  relation  to  seal  life,  and  that,  therefore,  an 
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submission  of  evidence  in  relation  to  seal  life  in  the  Case  by  either  party 
was  irregular,  not  allowed  by  the  Treaty  —  a  thing  which  they  protested 
against,  and  reserved  their  right  to  move  the  Tribunal  to  strike  out. 

That  was  their  attitude,  and  the  explanatory  note  of  Lord  Rosebery  in 
reference  to  that  was  in  answer  to  the  suggestions  from  the  Government 
of  the  United  States  that  this  provided  no  method  by  which  either  party 
could  answer  the  allegations  of  the  other  in  respect  to  the  most  impor- 
tant part  of  the  controversy.  His  answer  to  that  was  :  "  That  is  a  met 
hod  of  procedure  " ;  and  the  intimation  was  that  it  was  for  the  Tribunal 
itself  to  regulate  it;  so  that  after  it  had  come  to  its  decision  upon  these 
questions  of  exclusive  jurisdiction  and  found  it  necessary  to  enquire  into 
the  question  of  concurrent  regulations,  it  would  then  establish  some 
system  of  procedure  by  which  the  parties  would  be  apprised  of  the  evi- 
dence relied  upon  by  each  other,  and  be  able  to  meet  it,  making  neces- 
sary a  new  hearing  and  a  new  decision.  That  was  their  first  posi- 
tion. The  main  features  of  it  are  still  asserted  by  Counsel  on  the  other 
side ;  but  the  absurdity  of  supposing  that  there  are  to  be  two  hearings, 
two  submissions  of  evidence,  two  decisions,  and  two  awards,  has  struck 
my  learned  friend,  Sir  Charles  Russell  so  forcibly  that  he  has  been  obliged 
to  retire  from  that,  and  he  says,  if  I  correctly  understood  him  in  the 
course  of  his  argument,  that  there  is  to  be  no  such  thing  —  there  is  not  to 
be  a  decision,  but  he  insists  that  the  evidence  still  is  not  admissible,  until 
the  Tribunal  has  determined  that  it  must  enter  upon  the  question  of  re- 
gulations, but  that  determination  it  is  not  necessary  to  evidence  by  a 
judgment  or  by  a  decision,  but  by  an  intimation  —  that  was  the  word, 
I  think,  —  by  an  "  intimation  ". 

Sir  Charles  Russell.  —  An  intimation  of  a  determination. 

Mr  Carter.  -  -  Yes,  by  "an  intimation  of  a  determination  "  an  inti- 
mation that  it  had  reached  such  and  such  a  determination. 

Now  you  will  have  observed  all  through  this  debate  on  the  part  of  the 
Counsel  for  Great  Rritain  that  there  is  an  assumption  that  this  evidence  in 
relation  to  seal  life  —  this  vitally  important  part  of  the  evidence,  and  only 
disputable  part  —  has  a  bearing  only  upon  the  question  of  regulations,  or 
mainly  that,  thus  defending  the  course  pursued  by  Her  Majesty's  Govern- 
ment in  not  incorporating  any  part  of  that  evidence  into  the  original 
Case. 

For  you  will  perceive,  that  if  evidence  bearing  upon  the  subject  of 
seal  life  is  competent  and  relevant  upon  the  question  of  property,  why, 
then,  consistently  with  their  own  interpretation  of  the  Treaty,  they  were 
bound  to  incorporate  it  into  their  original  Case.  For  the  question  of  pro- 
perty is  one  of  the  five  questions  which  it  is  made  necessary  by  the  pro- 
visions of  the  Treaty  that  a  categorical  response  should  be  given  by  the 
Arbitrators.  The  question  of  property  is  among  them. 

The  question  of  Regulations  is  put  by  itself;  but  the  question  of  pro- 
perty is  among  the  first  five,  and  if  this  evidence  in  relation  to  seal  life  is 
competent  and  relevant  upon  the  question  of  property,  why  they  should 
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Inivc  put  it  into  the  original  Case  and  not  have  reserved  it,  as  they  did  re- 
serve it,  until  their  Counter  Case.  Is  evidence  as  to  the  nature  and  habits 
of  the  fur  Iceals  not  competent  upon  the  question  of  property?  How  can 
that  idea  be  entertained  fora  moment?  How  can  the  question  of  property- 
be  otherwise  determined?  Surely  it  cannot  be  determined.  Suppose 
both  parties  had  acted  upon  the  view  suggested  by  Sir  Charles  Russell  and 
maintained  constantly  by  the  Government  of  Great  Britain  —  1  will  not 
say  maintained  constantly,  for  they,  with  great  respect,  are  inconsistent 
upon  that  point,  as  I  shall  presently  show  -  -  but  urgently  insisted  upon 
at  times,  namely,  that  the  testimony  in  relation  to  seal  life  is  not  compe- 
tent upon  the  question  of  property.  Suppose  both  sides  had  proceeded 
upon  that  view,  and  scrupulously  omitted  from  their  several  Cases  any 
matter  or  evidence  relating  to  seal  life,  and  the  Arbitration  had  gone  on 
with  Cases  prepared  in  that  manner,  this  Tribunal  would  then  be  called 
upon  to  determine  the  question  of  property  without  any  evidence  before  it 
except  the  fact  that  seals  were  seals  —  that  is  where  we  would  have  been. 
Now  I  respectfully  submit  to  the  Tribunal  that  that  notion  that  evidence 
in  relation  to  seal  life  is  not  competent  upon  the  question  of  property  is  — 
I  do  not  wish  to  use  the  word  in  any  disrespectful  sense  —  but  it  is  prepos- 
terous. Such  evidence  is  directly  relevant  to  the  question  of  property  - 
principally  relevant  to  the  question  of  property,  and  it  is  the  only  evidence 
upon  which  the  question  of  property  can  be  properly  decided. 

Let  me  say  in  the  next  place,  that  this  notion  that  they  have  brought 
forward  for  the  purpose  of  defending  their  conduct  in  the  preparation  of 
their  Case  and  Counter  Case  derives  no  countenance  from  the  diplomatic 
communications  between  the  parties,  or  from  the  provisions  of  the  Treaty 
itself  and  those  other  instruments  which  are  collateral  to  the  Treaty. 
Let  me  call  your  Honor's  attention  to  the  Modus  vivendi  of  1891 .  It  is  con- 
tained in  Volume  I  of  the  Appendix  to  the  United  States  Case,  page  317; 
that  part  of  it  to  which  I  invoke  especial  attention  is  the  fourth  Article. 

The  President.  —  May  I  ask  what  is  the  date  of  that  Modus  vivendi.' 

Mr  Carter.  —  It  is  June  the  15th,  1891. 

The  President.  —  Quite  concurrently  with  the  nomination  of  the  Joint 
Commission,  —  quite  at  the  same  time? 

Mr  Carter.  —  Yes,  Sir. 

The  President.  --  They  concurred  together? 

Mr  Carter.  —  Certainly,  Sir. 

The  President.  —  They  concurred  in  time  with  the  nomination  of  the 
Joint  Commission. 

Mr  Carter.  -  -  This  Article  IV,  which  I  am  going  to  read  to  you,  pro- 
vides for  the  investigation  which  those  Commissioners  made.  --  "  (4)  In 
order  to  facilitate  such  proper  inquiries  as  Her  Majesty's  Government 
may  desire  to  make,  with  a  view  to  the  presentation  of  the  case  of  thai 
Government  before  Arbitrators,  and  in  expectation  that  an  agreement  for 
arbitration  may  be  arrived  at,  it  is  agreed  that  suitable  persons  designated 
by  Great  Britain  will  be  permitted  at  any  time,  upon  application,  to  visit 
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or  to  remain  upon  the  seal  islands  during  the  present  sealing  season  for 
that  purpose.  "  Under  the  provisions  of  that  Article  Her  Majesty's  Go- 
vernment appointed  these  two  very  Commissioners  to  make  those  inves- 
tigations, and  appointed  no  other  people ;  and  it  was  for  the  purpose  of 
enabling  them  to  present  their  Case  properly  that  this  provision  was  to  be 
inserted;  so  that  the  notion  that  knowledge  in  respect  to  the  nature  and 
habits  of  seals  and  of  seal  life  had  no  place  in  the  presentation  of  the  Case 
is  a  totally  erroneous  one,  contradicted  by  both  parties  by  the  Agreement 
into  which  they  entered. 

And  Sir  Julian  Pauncefote  writes  to  Mr  Wharton  on  the  21st  of 
June: 

"  Sir  :  I  have  the  honor  to  inform  you  that  I  have  received  a  communi- 
cation from  Her  Majesty's  Principal  Secretary  of  State  for  Foreign 
Affairs  to  the  effect  that  the  Queen  has  been  graciously  pleased  to  appoint 
Sir  George  Baden  Powell,  M.  P.,  and  Prof.  Dawson  Commissioners  to 
proceed  to  the  Pribilof  Islands  for  the  purpose  of  examining  into  the  fur- 
seal  fishery  in  Behring  sea.  In  accordance  with  the  instructions  of  the 
Marquis  of  Salisbury,  I  have  the  honor  to  request  that  permission  may  be 
granted  to  these  gentlemen  to  visit  and  remain  on  those  islands  during 
the  current  fishery  season.  " 

And  in  this  communication  of  Mr  Wharton,  then  in  charge  of  the 
Department  of  State  of  the  United  States,  to  Sir  Julian  Pauncefote  he 
said  --  this  is  dated  June  6,  1891  : 

"  But  in  view  of  the  fact  that  the  evidence  which  the  respective  Govern- 
ments will  present  to  the  Arbitrators  (if  that  happy  solution  of  the  pen- 
ding difficulties  shall  be  attained,)  must  be  collected  during  the  present 
season,  and  as  the  definite  agreement  for  arbitration  cannot  be  concluded 
contemporaneously  with  this  agreement,  the  President  directs  me  to  say 
that  he  is  quite  willing  to  agree  that  Her  Majesty's  Government  may  send 
to  the  Seal  Islands,  with  a  view  of  collecting  the  facts  that  may  be  invol- 
ved in  an  arbitration,  and  especially  facts  relating  to  seal  life  and  the 
results  of  the  methods  which  have  been  pursued  in  the  killing  of  seals,  a 
suitable  person  or  persons  to  make  the  necessary  observations.  The 
present  and  the  comparative  conditions  of  the  rookeries  may  become  an 
important  consideration  before  Arbitrators  in  a  certain  event,  and  the 
President  would  not  ask  that  the  evidence  upon  this  subject  should  be 
wholly  from  one  side.  " 

I  am  upon  the  point  which  they  have  laid  down  before  your  Honors, 
that  this  evidence  in  relation  to  the  nature  and  habits  of  the  seals  is  per- 
tinent only  to  the  question  of  regulations.  I  have  to  say  that  that  is  incon- 
sistent with  their  own  views  expressed  elsewhere  ;  and  not  only  expressed 
but  acted  upon. 

I  now  call  the  attention  of  the  learned  Arbitrators  to  Chap.  7  of  the 
British  Counter  Case,  which  is  to  be  found  upon  page  100.  They  are  there 
dealing  with  the  question  of  Property,  and  that  dealing  with  the  ques- 
tion of  Property  is  extended  from  Chap.  7,  p.  100,  to  Chap.  8,  p.  154. 
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There  are  fifty-four  pages  devoted  to  the  question  of  property  in  fur-seals 
and  to  tha  position  taken  hy  the  United  Stales  in  that  behalf,  and  the  posi- 
tion taken  by  Great  Britain  in  that  behalf. 

Sir  Charles  Russell.  —  Will  you  kindly  read  the  heading  of  the 
chapter? 

Mr  Carter.  -  -  Yes  : 

"  Consideration  of  allegations  of  fact  put  forward  by  the  United 
States  in  connection  with  point  5  of  Article  6.  " 

And  point  five  of  article  6  I  will  now  read  : 

"  Has  the  United  States  any  right,  and  if  so  what  right,  of  protection 
or  property  in  the  fur-seals  frequenting  the  islands  of  the  United  States 
in  Behring  Sea,  when  such  seals  are  found  outside  the  ordinary  three  - 
mile  limit  ?  " 

That  is  the  Article  which  presents  the  question  of  property,  and  the 
title  to  this  chapter  which  my  learned  friend  desires  me  to  read  is,  "  Con- 
sideration of  allegations  of  fact  put  forward  by  the  United  States  in  con- 
nection with  point  5  of  article  6.  "  There  is  a  devotion  of  100  pages  to  the 
consideration  of  testimony  in  relation  to  the  nature  and  habits  of  seals 
and  the  characteristics  of  seal  life  as  bearing  upon  the  question  of  Property — 
all  connected  together  in  an  argumentative  chain  of  reasoning,  designed  to 
show  that  upon  those  facts  the  United  States  has  no  property  in  them. 
I  mean  to  submit  upon  this,  may  it  please  the  learned  arbitrators,  that 
the  assertion  of  the  learned  counsel  upon  the  other  side  that  the  questions 
relating  to  seal  life  are  not  applicable  to  any  of  the  first  five  questions 
stated,  and  therefore  should  not  go  into  the  Case,  are  contradicted  by 
their  own  action. 

Mr  Justice  Harlan.  —  Mr  Carter,  I  find  on  looking  at  the  proof  of  the 
debate  when  Sir  Charles  Russell  was  upon  his  feet,  assuming  this  to  be 
correct,  I  put  to  him  the  question  —  he  was  discussing  the  origin  or  basis 
of  the  right  of  property  : 

"  Whether  it  depends  on  municipal  or  international  law,  how  far  does 
the  question  of  the  right  of  property  depend  upon  the  facts  of  seal  life?  " 

The  answer  was : 

"  I  have  said  that  in  my  judgment,  so  far  as  the  facts  of  seal  life  are 
material  for  the  question  of  law  as  to  property  in  seals,  they  are  not  in 
dispute.  " 

Then  I  put  the  questions  in  a  different  form : 

"  When  we  come  to  determine  the  question  if  the  United  States  has 
any  right  or  property  in  these  seals  or  in  the  herd,  do  we  consider,  and 
ought  we  to  take  into  consideration,  the  facts  in  seal  life?  " 

The  answer  reported  is  : 

"  Certainly.  So  far  as  they  are  material,  certainly.  " 

Sir  Charles  Russell.  —  So  far  as  they  are  material,  certainly. 

Mr  Carter.  —  Yes,  Sir ;  and  yet  the  contention  on  the  part  of  the  learned 
counsel  has  been,  and  the  contention  throughout  this  diplomatic  corres- 
pondence has  been  —  and  it  is  upon  that  contention  that  they  defend  their 
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withholding  of  evidence  in  relation  to  seal  life — that  it  does  not  bear  upon 
the  question  of  property  and  does  bear  upon  the  question  of  regulations. 

The  President.  —  Is  there  no  evidence  adduced  by  Great  Britain  in 
support  of  these  100  pages  of  the  Counter  Case  which  you  have  just 
alluded  to. 

Mr  Carter.  —  None  in  their  case. 

The  President.  —  But  in  the  Counter  Case. 

Mr  Carter.  —  Oh,  volumes  of  it,  and  for  the  first  time;  and  that  is 
what  we  complain  of.  If  evidence  upon  the  question  of  seal  life  bore  upon 
the  question  of  property,  that  was  one  of  the  iive  questions  upon  which 
the  arbitrators  were  called  upon  to  make  explicit  answers;  and  everything 
bearing  upon  those  questions  is  by  the  concession  of  all  parties  to  be 
incorporated  into  the  original  Case,  and  yet  not  one  word  in  respect  to 
seal  life  was  put  by  them  in  their  original  Case. 

That,  the  learned  President  will  remember,  was  the  subject  of  our 
complaint;  and  the  answer  to  our  complaint  was,  "  That  evidence  is  not 
relevant  here;  it  bears  only  upon  the  question  of  regulations,  and  the 
time  for  its  submission  does  not  arise  until  the  Arbitrators  have  made 
their  decision  upon  the  first  five  questions;  "  and  therefore  the  Arbitrators 
must  make  their  decision  without  the  benefit  of  such  evidence.  They  pro- 
tested that  it  ought  not  to  be  put  into  the  original  Case:  that  the  action  of 
the  United  States  Government  in  incorporating  such  evidence  in  their  ori- 
ginal Case  was  irregular,  improper,  and  not  allowed  by  the  Treaty.  They 
reserve  the  right  to  move  this  Tribunal  to  strike  it  out.  They  have  com- 
mitted themselves  so  squarely  to  it  as  that;  and  yet  what  I  have  the  honor 
now  to  say  is,  that  by  their  conduct  they  have  refuted  their  own  interpre- 
tation, and  in  addition  to  that,  bearing  in  mind  the  impression  which  was 
communicated  to  me  by  Mr.  Arbitrator  Harlan,  it  is  expressly  said  that 
the  facts  of  seal  life  are  relevant  to  the  question. 

I  may  also  say  that  in  their  Counter  Case,  dealing  with  the  facts  of 
seal  life,  and  arguing  the  question  of  Property,  they  use  over  and  over 
again  the  report  of  their  Commissioners,  which  they  refused  at  first 
to  incorporate  into  their  original  Case,  but  which  they  afterwards,  as  the 
Arbitrators  will  remember,  furnished  to  us  at  our  request  upon  the  un- 
derstanding that  it  should  be  treated  as  a  part  of  it. 

The  President.  —  Had  not  the  British  Government  agreed  to  incor- 
porate at  your  demand  the  report  of  their  Commissioners  into  the  original 
Case  before  the  Counter  Case  was  delivered? 

Mr  Carter.  -  -  They  had.  They  delivered  their  original  Commission- 
ers report,  and  agreed  that  it  should  be  treated  as  a  part  of  their  original 
case.  We  accepted  it  on  that  understanding,  but  with  the  understan- 
ding, also  that  it  should  be  all  the  evidence  upon  which  they  would  rely 
as  to  the  questions  respecting  the  nature  and  habits  of  seals,  the  ques- 
tion of  property  and  the  question  of  Regulations. 

Sir  Charles  Russell.  —  Oh  no ! 

The  President.  —  Do  you  not  think  it  was  legal  for  them  to  use  the 
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evidence  of  the  report  in  the  Counter  Case,  since  the  Counter  Case  came 
after  that  admission  of  the  report? 

Mr  Carter.  --  Perfectly  so. 

The  President.  —  I  mean  do  you  object  to  that?  That  is  what  I  enquire 
about. 

Mr  Carter.  --  Not  at  all.  I  am  not  disputing  the  propriety  of  that. 
It  was  entirely  proper.  I  only  meant  to  say  that  their  use  of  the  original 
report  in  their  Counter  Case  while  arguing  the  question  of  properly  shows 
that  that  original  report  is  relevant  to  the  question  of  property,  does  it 
not?  If  relevant  to  the  question  of  property,  it  ought  to  have  been  put 
into  their  original  Case. 

In  their  argument  they  follow  the  same  method.  On  page  27  they 
have  a  part  two,  and  that  is  entitled  "  Argument  addressed  to  the 
fifth  question  for  decision  under  article  six  of  the  Treaty  of  Arbitration, 
namely  :  "  Has  the  United  States  any  right  of  protection  or  property  in  the 
fur-seals".  And  they  go  on  in  that  argument,  and  make  thebasisofittheir 
understanding  and  nature  of  the  habits  of  the  seal.  That  argument  goes 
through  many  pages. 

This  is  all  I  have  to  say,  and  certainly  it  is  not  necessary  that  I  should 
say  anything  further,  in  order  to  show  that  the  contention  made  in  argu- 
ment, made  in  diplomatic  correspondance  on  the  part  of  the  British  Go- 
vernment, that  evidence  touching  the  nature  and  habits  of  fur-seals  is  not 
relevant  upon  the  question  of  property  is  not  only  --  begging  the  pardon 
of  my  learned  friends  —  preposterous  upon  its  face,  but  has  been  refuted 
by  their  own  action  in  a  great  variety  of  forms. 

Now,  why  did  they  put  evidence  in  relation  to  the  nature  and  habits  of 
seals  into  their  Counter  Case?  Why  did  they  put  it  there?  They  pro- 
fess to  say  that  it  does  not  apply  to  the  five  questions  stated,  that  it  is  re- 
levant only  to  the  question  of  regulations ;  that  the  consideration  of  the 
question  of  regulations  is  not  yet  in  order,  that  it  will  not  be  in  order 
until  the  arbitrators  have  made  a  decision  adverse  to  the  United  States 
—  that  then,  and  then  for  the  first  time,  will  it  be  relevant;  and  yet, 
notwithstanding  that  view,  they  have  crammed  their  Counter  Case  with 
it  to  repletion.  Why  did  they  do  that?  What  is  their  own  excuse  for 
that  course  so  inconsistent  with  their  own  view?  They  said  they  did  it 
out  of  deference  to  the  views  of  the  United  Stales.  Out  of  deference  to 
the  United  States!  That  is  to  say —  for  such  is  the  distinct  implication 
-  the  United  States  desired  it.  That  is  the  implication ;  that  is  the  in- 
ference --  that  the  United  States  Government  desired  it. 

What?  The  United  States  Government  desire  that  the  British  Counsel 
should  put  into  their  Counter  Case  what  they  had  left  out  of  their  original 
Case,  and  what  ought  to  have  been  put  there?  Why,  no.  The  position 
of  the  United  States  was  that  anything  in  reference  to  the  nature  and 
habits  of  seals  which  you  have  to  submit  is  to  be  put  into  the  original  Case. 
If  you  do  not  put  it  into  the  Case  and  at  the  lime  when  thai  is  submitted, 
you  must  never  put  it  in.  That  is  Ihe  posilion  of  Ihe  Uniled  Slates,  was 


—  167  — 

at  the  first,  has  always  been,  and  is  now ;  and  yet  they  say  that  out  of  defe- 
rence to  the  views  of  the  United  States  they  contradicted  their  own  theory 
and  inserted  it  in  the  Counter  Case. 

The  insertion  of  that  matter  in  the  Counter  Case  is  the  great 
thing  to  which  we  have  objected.  We  object  to  that,  and  have  ob- 
jected all  along,  on  the  same  grounds  upon  which  we  object  to  the 
reception  of  the  present  supplementary  report  of  the  British  Commis- 
sioners. 

Now  then,  let  me  approach  the  point  now  before  this  Tribunal.  What 
is  it?  It  is  whether  a  certain  document  that  has  been  placed  before  the 
Tribunal  of  Arbitration  should  be  retained  or  should  be  returned  to  those 
who  sent  it.  That  is  the  question  before  you.  Is  the  submission  of  that 
paper  defensible  upon  any  possible  view?  On  the  view  entertained  by  the 
United  States  concerning  the  interpretation  of  the  Treaty,  of  course  it  is 
not;  and  I  am  not  going  to  repeat  my  argument  upon  that  point,  but  to 
assume  that  I  have  sufficiently  established  it.  On  our  interpretation  it 
is  a  wholly  inadmissible  proceeding  to  submit  such  a  paper  as  that  in  the 
manner  in  which  it  was  submitted.  What  is  the  character  of  the  paper? 
I  don't  know.  I  have  never  seen  it,  and  I  have  no  information  about  it ; 
but  I  suppose  I  may  say  that  it  is  to  be  presumed  to  have  a  bearing  upon 
the  merits  of  this  controversy.  If  it  has  not  any  bearing  upon  the  merits 
of  this  controversy,  why  of  course  it  should  not  be  received.  It  must  be 
presumed  to  have  a  bearing  upon  the  merits  of  this  controversy.  The 
very  fact  that  it  is  submitted  shows  that. 

What  bearing  may  it  have?  It  may  contain  either  arguments  or 
evidence,  or,  as  they  euphemistically  styleit,  "  trustworthy  information  " 
If  it  contains  arguments  alone,  it  is  improperly  submitted.  Learned 
counsel  are  to  argue  the  case  of  the  British  Government,  not  these  Com- 
missioners. If  it  contains  evidence  bearing  upon  this  controversy,  then 
as  I  think  I  have  succeeded  in  showing,  it  is  wholly  inadmissible  upon  our 
view  of  the  controversy,  at  least.  I  have  now  to  submit  to  the  learned 
Arbitrators  that  it  is  inadmissible  upon  their  view  of  the  Treaty. 

What  is  their  view  of  the  Treaty  as  to  the  time  when  they  are  permit- 
ted to  submit  evidence,  even  supposing  that  it  bears  upon  the  question  of 
regulations  only?  If  it  bears  upon  the  question  of  property,  they  must 
admit  that  it  is  admissible  and  only  admissible  as  a  part  of  the  original 
Case;  but  assuming,  for  the  purpose  of  argument,  that  it  bears  upon  the 
question  of  regulations  only,  when,  according  to  their  theory,  is  it  admis- 
sible? It  is  admissible,  according  to  their  theory,  in  a  certain  contin- 
gency, and  in  a  certain  contingency  only ;  and  what  is  that?  The  decision 
by  the  board  of  Arbitrators  adverse  to  the  United  States  upon  the  ques- 
tion exclusive  juridiction.  Has  that  decision  been  made?  Certainly  not. 
Therefore,  upon  their  theory  it  is  not  competent  or  admissible  here. 
Let  me  ask  whether  it  is  admissible  on  the  original  theory  of  the  British 
Government  as  modified  by  the  learned  Counsel,  who  has  so  ably  argued 
this  question  on  their  behalf.  How  has  he  modified  it?  Why,  he  has  said : 
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"Any  decision;  I  don't  mean  u  formal  decision,  I  mean  an  intimation.  " 
Has  that  intimation  been  given?     No  more  than  the  decision. 

There  is  another  aspect  in  which  evidence  might  possibly  be  admis- 
sible, and  that  is,  if  the  Arbitrators  themselves  after  they  come  to  the 
question  of  regulations,  or  when  they  are  considering  the  questions  of 
regulations  suggest  that  further  inquiries  or  further  evidence  is  ad- 
missible, then  it  must  come.  Have  they  made  any  such  suggestion? 

Mr  Poster.  -  The  provision  is :  "  They  may  require  a  written  or 
printed  statement,  or  argument,  or  oral  argument  by  Counsel.  " 

Mr  Carter.  —  I  will  read  it : 

"And  the  Arbitrators  may,  if  they  desire  further  elucidation  with 
regard  to  any  point,  require  a  written  or  printed  statement  or  argument 
by  Counsel  upon  it.  "  I  stand  corrected. 

Mr  Phelps.  -  -  That  is  restricted  to  Counsel. 

Mr  Carter.  -  -  That  is  restricted  to  argument,  and  does  not  deal  with 
evidence.  Therefore  upon  no  possible  interpretation,  not  even  their  own, 
is  this  supplementary  Report  admissible,  and  I  submit  very  respectfully 
to  the  learned  Arbitrators  that  it  should  be  promptly  rejected  and  re- 
turned. That  is  the  only  just  disposition  which  can  be  made  of  that 
paper. 

I  have  concluded  my  argument  in  respect  to  that.  I  desire  to  make 
one  or  two  observations,  not  by  way  of  argument  upon  this  point,  because 
I  have  concluded  that,  and  lam  not  going  to  attempt  to  take  it  up  again. 
My  learned  friend,  Sir  Charles  Russell,  stated  with  some  emphasis 
that  while  the  United  States  contended  that  evidence  in  relation  to  the 
nature  and  habits  of  the  seals  relevant  to  the  question  of  property  as  also 
relevant  to  the  question  of  regulations,  should  be  presented  in  the  orig- 
inal Cases  and  presented  only  there,  that  we  had  ourselves  acted  in 
contradiction  to  that  view  and  had  incorporated  evidence  of  that  charac- 
ter into  our  Counter  Case  contrary  to  our  own  views.  He  referred  in 
that  connection,  I  believe,  to  the  three  reports  of  Capt.  Hooper  and  Capt 
Coulson  which  deal  with  the  condition  of  seal  life  in  1892;  and  to,  the 
reports  of  certain  Treasury  officers,  two  or  three  of  them,  also  having 
relation  to  matters  in  1892,  1  believe.  I  do  not  know  that  he  referred 
to  anything  else.  That  is  all  I  remember. 

Let  me  say  in  reference  to  the  pieces  of  evidence  thus  referred  to  that 
they  may  in  part  be  subject  to  the  criticism  which  my  learned  friend 
puts  upon  them.  That  is,  that  they  so  far  relate  to  seal  life  as  to  be  ger- 
mane to  the  main  questions,  and  therefore  properly  the  subjects  of  inser- 
tion in  the  original  Case. 

Sir  Charles  Russell.  --  I  would  like  to  interpose  here,  Sir,  in  order  to 
avoid,  so  far  as  may  be  possible,  matters  that  are  really  not  in  controversy. 
I  was  making  no  complaint  oflhe  insertion  of  that  evidence.  I  was  point- 
ing to  the  fact  that  it  was  evidence  which  from  the  nature  of  the  case  we 
had  no  opportunity  of  in  any  way  meeting  or  replying  to.  1  was  point- 
ing out  that  that  was  a  necessary  incident,  almost  indeed  a  necessary 
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incident,  to  the  proceedings  of  a  Tribunal  constituted  as  this  is;  but  I  was 
making  no  complaint  of  its  appearing  there,  in  any  sense. 

The  President.  —  We  perfectly  understood  you. 

Mr  Crater.  —  No  complaint ;  but  still  my  learned  friend  insisted  with 
great  emphasis  that  the  course  thus  pursued  by  the  United  States  was 
not  justified  by  their  interpretation  of  the  Treaty. 

Sir  Charles  Russell.  —  Oh!  no. 

Mr  Carter.  —  I  understood  him  to  say  that.  If  I  am  mistaken  about 
that,  then  I  will  pass  by  the  observation. 

Sir  Charles  Russell.  —  It  was  addressed  solely  to  the  argument  of  my 
learned  friend,  Mr  Phelps,  who  was  complaining  of  the  injustice  of  certain 
evidence  being  put  forward  which  the  other  side  had  not  had  an  oppor- 
tunity of  answering.  My  reply  was  that  that  was  a  necessary  incident 
of  this  case,  that  they  had  included  in  their  Counter  Case  (and  I  was  not 
complaining  of  it  or  making  objection  to  it,)  matter  which  we  had  no  op- 
portunity to  answer. 

Mr  Carter.  —  Well,  I  must  have  a  word  to  say  in  regard  to  the  obser- 
vation just  made,  that  the  presentation  of  evidence  without  giving  the 
other  party  an  opportunity  to  reply  to  it  is  a  necessary  incident  of  this 
controversy.  I  have  a  word  to  say  upon  that  point,  if  any  argument  is 
made  upon  that.  To  a  certain  extent,  and  to  a  very  small  and  insigni- 
ficant extent,  it  is  a  necessary  incident  of  this  controversy;  but  in  regard 
to  the  main  and  principal  features  of  the  controversy,  it  is  not,  I  may  be 
permitted  to  say. 

In  reference  to  all  the  main  questions  in  dispute  here,  if  the  parties  had 
fully,  fairly,  faithfully  presented  the  allegations  upon  which  they  relied, 
as  the  Treaty  designed  that  they  should,  in  their  original  Cases,  there 
would  have  been  full  complete  and  substantial  opportunity  by  each  party 
to  reply.  Of  course,  there  is  no  opportunity  here  to  reply  to  replying  evi- 
dence. The  course  of  pleading  must  stop  somewhere,  and  according  to 
the  provisions  of  this  Treaty  it  stops  with  the  Counter  Case.  There  is  no 
opportunity  to  reply  to  that,  but  the  provision  of  the  Treaty  supposed  that 
there  would  be  no  new  matter  inserted  in  the  Counter  Cases ;  if  the  pro- 
visions of  the  Treaty  were  faithfully  followed,  there  would  be  no  new 
matter  inserted  in  the  Counter  Cases,  and  no  occasion,  therefore,  to  reply. 

I  do  not  mean  that  it  is  not  a  necessary  incident  of  that  course  of 
procedure  that  there  might  not  be  put  into  the  Counter  Case,  of  one  of  the 
parties  or  of  the  other,  some  matter  which  the  other  side  might  very  pro- 
perly desire  to  add  further  explanation  to.  That  is  indeed  a  necessary 
incident,  but  it  is  loo  small  and  too  insignificant  for  notice  or  attention,  in 
view  of  the  fact  that  the  great  purpose  of  reply,  the  great  purpose  of 
giving  each  of  the  parties  an  opportunity  to  answer  the  proofs  and  alle- 
gations of  the  other,  is  provided  for  by  the  Treaty,  and  that  the  want  of 
an  opportunity  to  reply  is  not  in  any  material  or  substantial  sense  a  neces- 
sary incident  of  the  manner  in  which  the  controversy  is  provided  to  be 

conducted  by  the  terms  of  the  Treaty  itself. 
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I  wish  to  say  in  reference  to  these  further  reports  of  ours,  which 
are  not  complained  of  :  we  inserted  them  in  the  Counter  Case?  Win  ? 
We  could  not  have  inserted  them  in  the  original  Case.  They  were 
investigations  in  respect  to  matters  which  arose  after  the  original  Case 
was  prepared,  or  while  it  was  being  prepared,  and  therefore  could  not 
be  inserted  in  it.  We  therefore  did  not  withhold  au\  thing.  The  matter 
did  not  exist  until  after  the  preparation  of  the  original  Case,  and  there- 
fore could  not  have  gone  into  it.  Next,  we  suppose  that  much  ot  the 
matter  contained  is  germane  and  proper  to  be  inserted  in  the  Counter 
Case  by  way  of  reply  to  what  was  contained  in  the  Report  of  the  Com- 
missioners of  Great  Britain,  which  was,  by  agreement,  made  part  of 
the  original  Case  of  Great  Britain,  and  therefore  perfectly  regular  in  that 
point  of  view.  So  far  as  there  may  be  anything  beyond  that,  if  there 
is  any  objection  to  it,  if  it  is  supposed  by  the  other  side  that  this  is  matter 
which  ought  to  have  been  inserted  in  the  original  Case,  and  which, 
had  it  been  inserted  in  the  original  Case  they  should  have  had  an  oppor- 
tunity to  reply  to  —  we  do  not  ask  to  have  it  retained;  and  upon  their 
objection,  if  they  can  point  to  any  matter  distinctly  of  that  description 
we  are  willing  to  have  it  stricken  out,  provided,  of  course,  the  same  rule 
is  applied  to  them  in  respect  to  any  new  matter  submitted  by  them  in 
their  Counter  Case. 

Mr  Poster.  —  The  matters  relate  to  the  conditions  of  seal  life 
in  1892. 

Mr  Carter.  —  Of  course,  that  is  what  I  have  said,  that  it  had  refe- 
rence to  facts  occurring  while  the  Case  was  under  preparation,  that  is 
seal  life  in  1892. 

The  President.  —  You  practically  make  no  motion  for  retiring  part 
of  the  evidence  brought  forward  in  the  British  Counter  Case. 

Mr  Carter.  — We  do  not  make  any  such  motion.  Yesterday  I  endeav- 
ored to  explain  to  the  learned  arbitrators  the  grounds  upon  which  we 
thought  it  inexpedient  to  do  so.  We  could  make  that  motion,  and  as 
we  conceive,  it  should  be  granted  and  would  be  granted.  But  whers 
shall  we  be  left?  Why,  the  practical  failure  of  the  arbritation  almost 
might  be  involved,  or  we  be  called  upon  to  go  into  a  contest  here  with 
our  adversaries  crippled.  That  is  not  the  kind  of  controversy  in  which 
lawyers  like  to  engage,  even  where  the  crippling  comes  in  consequence 
of  their  own  fault  and  not  in  consequence  of  any  fault  of  ours.  It  is  not 
a  victory  won  over  an  adversary  who  is  in  that  condition  that  we 
desire.  It  is  a  settlement  of  this  controversy  upon  just  grounds.  It  is  a 
settlement  of  the  controversy  when  the  Tribunal  has  before  it  all  the  facts 
proper  to  be  looked  into  for  the  purposes  of  a  settlment.  That  is  what 
we  desire;  what  we  regret  is,  that  those  facts  were  not  placed  before  the 
Tribunal  at  the  time  and  in  the  manner  in  which  it  was  contemplated  by 
the  provisions  of  the  Treaty  they  should  have  been  placed.  That  is  our 
grievance  —  as  my  learned  friend  has  observed  that  we  seem  to  be  in 
search  of  a  grievance.  I  confess  it  is  a  grievance.  Must  a  party  when 


he  is  stricken  with  a  pretty  severe  blow  rest  quiet  under  it  and  say 
nothing  about  it,  or  else  be  stigmatized  as  searching  for  a  grievance?  We 
may  be  subject  to  that  observation,  that  criticism;  but  it  is  in  our 
judgment  a  circumstance  far  too  important  to  be  omitted  from  deliberate 
consideration  in  the  course  of  the  discussions  in  this  case. 

There  is  one  other  matter  which  has  been  referred  to  and  assumptions 
made  in  reference  to  it  several  times  during  the  course  of  the  argument, 
and  which,  although  it  is  not  in  any  sense  material  to  the  present  discus- 
sion, I  ought  perhaps  to  say  a  single  word  in  regard  to. 

Calling  the  attention  of  the  arbitrators  again  to  the  provisions  of 
article  6,  it  appears  that  there  are  four  questions  which  purport  upon 
their  face  to  relate  in  some  manner  to  an  asserted  power  or  jurisdiction 
of  the  United  States  in  Behring  Sea.  There  are  four  of  them  of  that  cha- 
racter. The  fifth  is  : 

"  Has  the  United  States  any  right,  and  if  so  what  right,  of  protection 
or  property  in  the  fur-seals  frequenting  the  islands  of  the  United  States  in 
Behring  sea  when  such  seals  are  found  outside  the  ordinary  three  mile 
limit  ". 

That  fifth  question  does  not  purport  on  its  face  to  relate  to  or  involve 
any  matter  of  exclusive  jurisdiction.     It  differs  from  the  other  question 
in  that  regard.     It  embraces  certainly  the  property  question.     Whether 
it  embraces  anything  else,  or  not,  is  perhaps  not  entirely  clear. 
Now  let  me  call  your  attention  to  Article  VII  : 

"  If  the  determination  of  the  foregoing  questions  as  to  the  exclusive 
jurisdiction  of  the  United  States  shall  leave  the  subject  in  such  position 
that  the  concurrence  of  Great  Britain  is  necessary.  " 

"  The  foregoing  questions  as  to  the  exclusive  jurisdiction.  " 
Now,  how  is  that  to  be  interpreted?     Is  it  confined  to  those  four  first 
questions  which  purport  on  their  face  to  relate  to  exclusive  jurisdiction, 
or  does  it  include  the  whole?     That  is  the  question,  does  it  include  the 
whole? 

A  plausible  argument  could  be  made  in  support  of  either  of  those 
positions.  It  might  be  said  that  the  foregoing  questions  as  to  the  exclu- 
sive jurisdiction  of  the  United  States  relate  to  the  first  four  and  do  not 
include  the  fifth  question,  that  not  being  a  question  relating  to  the  exclu- 
sive jurisdiction  of  the  United  States  ;  and  I  think  upon  the  other  handdit 
may  be  claimed  with  equal,  perhaps  greater  plausibility,  that  Article  VII 
contemplates  all  five  of  those  questions  as  relating,  in  a  greater  or  less 
degree,  to  the  exclusive  jurisdiction  of  the  United  States. 

You  will  observe  that  it  says  :  "  If  the  determination  of  the  foregoing 
questions  as  to  the  exclusive  jurisdiction  of  the  United  States.  "  That 
implies,  at  least,  that  they  all  relate  to  the  exclusive  jurisdiction  of  the 
United  States. 

The  President.  -  You  do  not  mean  to  say  "  jurisdiction  "  is  the 
same  as  "  rights  of  sovereignty  "? 

Mr  Carter.  —  Well,  now,  what  "  jurisdiction  "  means,  who  knows? 
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We  shall  have  something  to  say  about  that  by  and  by.  That  is  a  word  of 
very  ambiguous  import;  I  shall  talk  more  about  this  question  \\lim  we 
get  to  the  merits  of  the  case.  I  do  not  wish  to  anticipate  the  discussion 
at  all  here,  but  only  to  throw  out  a  suggestion  that  either  of  those  two 
views  may  betaken;  and  whal  favours  the  second  view,  in  my  judgment,  is 
this  consideration  :  If  it  were  held  that  the  United  States  had  a  perfect 
property  in  the  fur-seal,  even  while  it  was  at  sea,  the  question  may  be 
made,  indeed  it  has  been  made  by  Great  Britain,  whether  the  United  States 
has  the  right  to  enforce  the  protection  of  that  property  on  the  high  seas 
by  the  assertion  of  acts  of  power;  in  other  words,  whether  it  has  the  right 
to  seize  and  carry  in  for  condemnation  a  vessel  that  is  engaged  in  an 
invasion  of  that  right?  The  position  is  taken  by  Great  Britain  in  this  con- 
troversy that,  even  if  the  right  of  property  were  fully  established,  the  power 
thus  to  act  in  the  way  of  seizing  a  vessel  does  not  exist;  that  is  to  say,  that 
even  if  the  right  of  property  exists  you  have  no  jurisdiction  to  do  that  par- 
ticular thing,  the  seizure  of  a  vessel  on  the  high  seas  by  way  of  protecting 
that  property. 

Therefore  this  question  :  "  Has  the  United  States  any  right,  and  if 
so  what  right,  of  protection  or  property  in  the  fur-seals  frequenting  the 
islands  of  the  United  States  in  Behring  sea  when  such  seals  are  found 
outside  the  ordinary  three-mile  limit,  "  may  properly  be  regarded  as  a 
question  of  jurisdiction,  in  the  vague  sense  in  which  "jurisdiction  "  is 
used  throughout  this  Treaty. 

Both  those  interpretations  may  be,  with  a  good  deal  of  reason, 
entertained.  I  have  now  to  suggest,  however,  that  it  makes  not  the 
slightest  difference  which  view  is  taken  upon  that  point,  for  the  same 
result  will  be  arrived  at  in  either  case.  Suppose  we  take  the  first  view, 
that  it  is  confined  to  the  four  first  questions  and  does  not  include  the 
question  of  property. 

"  If  the  determination  of  the  foregoing  questions  as  to  the  exclusive 
jurisdiction  of  the  United  States  shall  leave  the  subject  in  such  position 
that  the  concurrence  of  Great  Britain  is  necessary  to  the  establishment  of 
Regulations  for  the  proper  protection  and  preservation  of  the  fur-seal  in 
or  habitually  resorting  to  the  Behring  sea,  the  Arbitrators  shall  then  deter- 
mine what  concurrent  Regulations  outside  the  jurisdiclional  limits  of  the 
respective  governments  are  necessary  ",  etc.  If  we  limit  that  to  the  four 
first  questions  what  would  be  the  grounds  of  proceeding? 

The  President.  —  Do  you  not  think  that  we  might  reserve  these  very- 
interesting  observations  for  our  next  sitting? 

Mr  Carter.  —  After  the  recess? 

The  President.  —  Yes,  after  the  recess.  It  would  afford  you  occa- 
sion for  a  rest,  and  I  dare  say  you  require  a  little  rest  yourself. 

(The  Tribunal  thereupon  took  a  recess  for  a  short  time.) 

Mr  Crater.  -  -  I  was  speaking,  when  the  Tribunal  took  its  recess,  upon 
a  matter  about  which  there  has  been  some  debate,  but  which  is  not  vilal 
to  the  present  motion  at  all,  respecting  the  interpretation  which  is  to  he 


—   173  — 

placed  upon  the  words  in  the  seventh  Article  of  the  Treaty,  namely :  ' '  The 
foregoing  questions  as  to  the  exclusive  jurisdiction  of  the  United  States.  " 
I  had  said  that  that  was  susceptible  of  two  interpretations,  one  of  which 
would  limit  these  foregoing  questions  to  !the  first  four  stated  in  Article  VI 
and  did  not  include  the  property  question,  and  the  other  interpretation 
would  include  all  of  them,  the  property  question  as  well.  1  also  observed 
that  it  did  not  seem  to  me  that  anything  of  practical  importance  depen- 
ded upon  which  of  those  views  should  be  taken  to  be  the  true  one,  for  the 
result  as  it  seemed  to  me,  would  in  either  case  be  the  same.  It  is  that 
which  I  wish  very  briefly  to  show  to  the  Tribunal  —  that  the  result  would 
be  the  same  in  either  case.  After  the  arguments  have  been  finally  con- 
cluded, it  will  be  the  duty  of  the  Arbitrators  to  proceed  according  to  the 
first  provision  of  Article  VI  :"  In  deciding  the  matters  submitted  to  the 
Arbitrators,  it  is  agreed  that  the  following  five  points  shall  be  submitted 
to  them  in  order  that  their  award  shall  embrace  a  distinct  decision  upon 
each  of  said  five  points.  "Therefore,  their  first  taskwill  be  to  make 
their  decision  on  those  five  points.  Let  us  assume  it  to  have  been  made, 
and  that  the  decision  in  respect  to  the  5th  point  is  that  the  United  States 
has  the  full  property  interest  in  the  fur  seals  which  it  asserts.  Let  me 
suppose,  for  the  purpose  of  argument,  that  that  state  of  things  is  found  to 
exist  when  the  Arbitrators  have  complied  with  their  duty,  and  decided 
the  first  five  questions.  It  will  then  become  necessary  for  them  to  con- 
sider whether  the  subject  is  left"  in  such  position  that  the  concurrence 
of  Great  Britain  is  necessary  to  the  establishment  of  Regulations  for  the 
proper  protection  and  preservation  of  the  fur-seal  in,  or  habitually  resor- 
ting to  the  Behring  Sea.  '  Suppose  they  put  upon  that  clause  the  nar- 
rower interpretation,  namely  that  it  includes  only  the  first  four  questions, 
and  ask  whether  the  subject  is  then  left  "  in  such  position  that  the  con- 
currence of  Great  Britain  is  necessary  ". 

Letmeassumethatlhedecisionis  adverse  to  the  UnitedStates  on  the  four 
points,  and  on  the  fifth  point  is  fully  and  completely  in  favor  of  the  United 
States.  Then  the  question  with  the  Arbitrators  is  :  Does  the  decision  of 
the  Tribunal  on  the  first  four  questions  leave  the  subject  "  in  such  position 
that  the  concurrence  of  Great  Britain  is  necessary  to  the  establishment  of 
Regulations  for  the  preservation  of  the  fur-seal  ".  Well,  of  course,  the 
first  four  questions  having  been  decided  adversely  to  the  United  States,  so 
far,  at  least,  the  subject  is  left  in  a  position  which  requires  the  concur- 
rence of  Great  Britain  ;  but  the  decision  of  the  Tribunal  in  reference  to  the 
oth  question  is  in  favor  of  the  United  States,  as  awarding  to  it  a  full  property 
interest.  Does  that  alter  the  case?  Whatistheeffeclofthatdecisionupon 
the  subject?  Is  the  subject  then  left  in  such  a  position  that  the  concurrence 
of  Great  Britain  is  necessary?  That  will  depend  on  the  opinion  of  the 
Arbitrators  as  to  the  right  which  the  United  States  has  to  protect  an  admit- 
ted property  interest  outside  of  the  three-mile  limit.  If  they  should  be  of 
the  opinion  that  it  follows  from  the  determination  of  the  property  interest 
in  the  United  States,  such  as  it  claims,  that  it  does  have  the  full  right  of 


—  174  — 

protection,  it  may  then  think  that  no  assistance  is  necessary,  for  the  pre- 
servation of  fur-seals,  from  regulations,  and  that  the  concurrence  of  Great 
Britain  is  not  necessary  but  that  the  United  States,  having  the  power  to 
prevent  pelagic  sealing,  is  fully  armed  with  the  right  to  take  whatever 
measures  are  necessary  for  the  protection  of  fur-seals  —  il  they  come  to 
that  conclusion  on  that  view. 

Suppose,  however,  they  happen  to  be  of  the  view,  which  has  been 
taken  by  Great  Britain  in  the  course  of  this  controversy  at  some  times  — 
whether  it  will  be  still  persisted  in  argument,  I  cannot  say  -  -  namely, 
though  the  United  States  may  have  a  property  interest  in  the  fur-seals,  it 
cannot  seize  a  vessel  outside  the  ordinary  three-mile  limit  that  is  engaged 
in  pelagic  sealing  then  it  would  be  necessary  to  have  the  concurrence  of 
Great  Britain  to  make  effectual  regulations  for  the  preservation  of  the  fur- 
seal. 

Let  me  suppose  the  contrary  view,  and  that  the  foregoing  question 
relating  to  the  exclusive  jurisdiction  of  the  United  States  included  all 
these  five  questions,  the  property  question,  as  well,  what  will  be  the  course 
of  procedure  then  ?  The  Arbitrators  will  make  a  decision  on  all  these  five 
questions.  Then  the  question  which  they  will  have  to  consider  will  be, 
does  the  decision  which  we  have  made  on  these  five  questions  leave  the 
subject  in  "  such  position  that  the  concurrence  of  Great  Britain  is  neces- 
sary for  the  establishment  of  regulations  to  preserve  the  fur  seals?  "And 
let  it  be  supposed,  again,  that  the  decision  is  adverse  to  the  United  States 
on  the  first  four  questions  and  in  favour  of  the  United  States  on  the  fifth. 
Well,  they  would  go  through  with  precisely  the  same  considerations 
which  I  described  them  as  being  obliged  to  go  through  with  on  the  suppo- 
sition that  these  foregoing  questions,  as  to  jurisdiction,  relate  only  to  the 
first  four  questions  and  do  not  include  the  property  question.  It  would 
be  the  same  thing  in  any  event,  and  if  we  suppose  that  the  decision  of 
the  Arbitrators  should  be  against  the  United  States  on  the  question  of 
jurisdiction,  then  of  course  it  would  be  their  view  that  the  concurrence  of 
Great  Britain  would  be  necessary  as  to  regulations  to  preserve  the  fur- 
seal.  It,  therefore,  seems  to  me,  so  far  as  I  can  perceive,  that  no  prac- 
tical importance  of  any  considerable  moment  rests  upon  the  question, 
whether  we  regard  the  term  "  the  foregoing  questions  as  to  to  the  exclu- 
sive jurisdiction  of  the  United  States  "  as  embracing  the  first  four  ques- 
tions mentioned  in  Article  I  or  embracing  the  entire  five. 

That  is  the  explanation  I  desire  to  make.  —  With  this  I  should 
stop,  and  I  had  said  to  the  Tribunal  that  I  should  not  again  touch  the  ques- 
tion relative  to  the  introduction  of  the  paper  which  was  the  subject  of  our 
motion ,  but  I  reckoned  a  little  without  my  host.  There  is  a  single  position 
taken  by  my  learned  friend,  Sir  Charles  Bussell,  to  which  I  have  not  re- 
plied, and  to  which  if  I  should  fail  to  reply  it  would  be  perhaps  taken  as 
a  concession,  and  I  do  not  desire  that  I  should  be  considered  as  making 
any  concession  on  that  point.  I  shall  say  but  a  word  about  it.  That  po- 
sition is,  that  the  submission  of  the  evidence  to  the  Arbitrators  on  the 
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question  of  regulations  at  least  is  admissible  at  any  time  down  to  the 
final  decision.  It  is  indeed  necessary  for  him  to  take  that  position.  For 
as  I  have  already  shown,  there  is  no  other  ground  upon  which  this  paper  is 
admissible,  and  it  being  necessary  for  him  to  take  that  position  he  finally 
does  take  it,  and  says  he  does  not  withdraw.  I  must  says  one  word  there- 
fore in  reference  to  it.  If  that  is  true,  the  paper  was  admissible  on 
the  day  when  it  was  delivered.  It  has  been  admissible  everyday  since 
then,  and  will  be  admissible  down  to  the  last  day  on  which  we  shall  be 
engaged  on  the  argument  of  this  question.  If  was  admissible  the  day 
before  it  was  actually  delivered,  it  was  admissible  every  day  before  that 
up  to  the  time  when  the  Counter  Case  was  delivered  and  might  have 
been  incorporated  into  the  Counter  Case  as  an  appropriate  part  of  that 
document.  In  other  words,  the  position  of  the  learned  Counsel  is,  that 
this  Supplementary  Report  of  the  British  Commissioners,  and  any  evidence 
like  it  directed  to  the  same  point,  is  admissible  at  all  times  at  the  plea- 
sure of  Her  Majesty's  Government  with  this  single  exception,  that  it  is  not 
admissible  as  part  of  the  original  Case  and  could  not  have  been  put  in 
there.  That  ground  they  still  assert.  In  other  words,  his  position  is, 
that  the  British  Government  is  able  to  lay  before  the  Arbitrators  on  the 
question  of  regulations  such  evidence  as  they  please  at  any  time  and  in 
any  manner,  provided  that  they  do  not  offer  it  at  a  time  and  in  a  manner 
when  the  United  States  can  reply  to  it.  That  is  all  the  observation 
that  I  have  to  make  to  this  position. 

With  these  observations,  and  greatly  regretting  the  inordinate  length, 
for  which  I  may  be  perhaps  in  some  way  responsible,  to  which  this  argu- 
ment has  been  protracted,  and  with  many  thanks  to  the  Arbitrators  for  the 
consideration  they  have  extended  to  me,  I  take  my  leave  of  this  motion. 

Sir  Charles  Russell.  —  With  your  permission,  Sir,  I  would  claim  leave 
from  the  Tribunal,  not  to  go  over  any  point  in  my  original  argument  or 
anything  that  has  been  advanced  in  reply  to  it,  but  to  refer  to  certain 
matters  that  have  been  introduced  by  my  learned  friend,  Mr  Carter,  and  not 
previously  advanced  in  argument,  which  I  have  not  had  the  opportunity 
of  dealing  with.  I  mean  the  matter  relating  to  the  diplomatic  correspon- 
dence which  took  place  in  1890  and  the  argument  sought  to  be  based  on 
that  correspondence.  I  claim  respectfully  the  concession  from  the  Tri- 
bunal, the  opportunity  in  a  very  few  words  of  showing  that  my  learned 
friend  has  entirely  misconceived  the  purport  of  that  correspondence. 

Mr  Carter.  —  I  must  object  to  this. 

Sir  Charles  Russell.  —  Well,  Sir,  perhaps  I  ought  to  have  said  this  in 
addition,  that  if  the  Tribunal  decide  that  that  diplomatic  correspondence 
is  relevant  to  the  construction  of  the  Treaty  which  is  the  question  before 
the  Court,  then  I  claim  the  right  to  answer  that  branch  of  the  discussion 
or  argument ;  but,  of  course,  if,  as  I  shall  contend,  it  is  not  relevant,  and 
if  the  Tribunal  should  have  that  view,  I  do  not  seek  the  opportunity  of 
replying.  Should  it,  however,  enter  into  the  minds  of  any  of  the  Tribunal 
that  it  is  relevant  to  the  construction  of  the  Treaty,  then  I  claim  to  point 
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out  the  fallacy  and  the  mistake  under  which  my  learned  friend  la- 
bours. 

The  President.  —  The  diplomatic  correspondence  has  been  commu- 
nicated to  us  as  part  of  the  information  that  it  is  necessary  for  us  to  take 
into  consideration,  and,  consequently,  we  cannot  help  considering  it  as 
relevant,  in  a  certain  measure,  to  the  Treaty  under  which  our  powers  are 
defined. 

Mr  Justice  Harlan.  —  That  may  or  may  not  turn  out  to  be  the  case. 
We  may  look  into  it,  and  may  come  to  the  conclusion  that  it  does  or 
does  not  interpred  the  Treaty.  Whether  that  is  our  conclusion,  we  cannot 
know  until  we  confer  among  ourselves. 

Sir  Charles  Russell.  --Then,  if  that  be  so,  I  should  claim  to  make  an 
observation  limited  to  that  part  of  the  discussion. 

The  President.  --I  think  the  observation  of  my  learned  colleague 
goes  to  giving  you  leave  to  reply  on  the  special  points  you  hinted  at ;  but 
we  must  preserve  also  the  right  of  the  opposite  party  to  reply  to  your 
observations  within  the  same  limits,  of  course,  -  -  I  mean,  within  the 
same  limits  of  time  and  of  substance. 

Sir  Charles  Russell.  —  I  will  confine  myself  to  five  minutes,  if  my 
learned  friend,  Mr  Phelps,  will  come  under  the  same  obligation. 

The  President.  —  I  do  not  imagine  for  a  moment  that  you  intend  ar- 
guing the  case  over  again ;  in  fact,  you  specially  said  that  you  did  not 
want  to  do  so  and  that  your  observations  will  be  necessarily  limited  in 
their  nature  and,  consequently,  necessarily  limited  in  their  lime  which  you 
will  require  to  explain  them.  And,  therefore,  I  would  ask  the  adverse 
party  to  keep  within  the  same  limits,  —  within  analogous  limits  of  sub- 
stance and  analogous  limits  of  time  if  possible. 

Mr  Phelps.  —  I  was  about  to  observe,  Mr  President,  unless  the  point 
is  decided,  that  the  whole  matter  of  the  diplomatic  correspondence 
of  1890  as  affecting  this  Treaty,  was  gone  into  in  the  opening.  The  report 
of  the  opening  argument  which  lies  before  you  shows  that  it  was  fully 
gone  into.  The  correspondence  was  not  perhaps  read  so  fully  as  it  might 
have  been,  and  I  apologise  for  not  having  read  it;  but  I  stated  the  substance 
of  it,  and  the  point  was  made  very  fully,  whether,  clearly  or  not,  that  the 
meaning  of  the  word  "  contingency  "as  it  occurs  in  this  Treaty  was  to  be 
found  by  refering  to  the  previous  negotiations. 

Sir  Charles  Russell.  —  With  great  deference,  this  is  argument. 

Mr  Phelps.  —  No,  I  only  want  to  slate  this,  that  the  point  was  gone  into 
fully  in  the  opening,  and  Mr  Carter,  of  course,  went  over  the  same  ground 
in  reply  to  the  views  of  the  other  side.  I  suppose  we  are  entitled  to  the 
opening  and  the  close;  I  do  not  wish  to  be  captious  certainly,  but  I  was 
about  to  submit  that  the  argument  ought  to  be  regarded  as  completed. 
If  the  Tribunal  thinks  otherwise,  then  I  shall  claim  the  right  to  reply 
to  Sir  Charles. 

The  President.  — Yes.  I  do  not  think  that  we  can  preclude  the  English 
Counsel  from  making  fresh  observations,  if  they  think  fit,  on  what  they 
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consider  is  a  new  matter.  Sir  Charles,  1  think  that  was  the  purport  o 
your  demand  ? 

Sir  Charles  Russell.  -  -  Entirely,  Sir.  1  do  not  propose  to  refer  to 
anything  except  what  is  strictly  and  properly  to  be  described  as  new 
matter.  1  will  observe  the  limits  of  time,  and  will  undertake  to  conclude 
in  five  minutes,  if  not  less. 

The  President.  --We  have  never  found,  as  yet,  that  you  speak  too 
long ;  and  I  hope  you  will  not  have  any  impression  of  that  sort. 

Senator  Morgan.  —  Is  it  understood  that  Mr  Phelps  is  to  be  limited 
to  five  minutes? 

Lord  Hannen.  --  No;  it  is  only  a  promise,  of  course. 

The  President.  -  -  We  should  be  the  first  victims  of  anything  of  that 
sort ;  not  only  from  being  deprived  of  the  pleasure  that  we  have  from 
hearing  Counsel,  but  also  of  their  efforts  which  enlighten  our  minds  in 
this  matter. 

Sir  Charles  Russell.  —  My  friend  shall  find  no  excuse  for  a  protracted 
reply  to  me,  for  I  will  only  make  one  observation.  You  are  asked  to 
construe  the  Treaty,  under  which  you  sit,  of  the  29th  February,  1892, 
and  you  are  asked  to  construe  the  terms  of  that  Treaty  of  1892  by  refe- 
rence to  diplomatic  correspondence  in  1890,  and  the  suggestion  based  on 
the  diplomatic  correspondence  of  1890  is  that  there  was  then  a  contem- 
plation of  a  submission  of  questions  to  Commissioners,  and  a  contempla- 
tion that  if  the  Report  of  those  Commissioners  was  made  in  a  certain 
direction  there  would  be  an  acceptance  of  the  Report  of  those  Commis- 
sioners, and  no  need  for  Arbitration  at  all.  My  answer  to  that  is  two- 
fold :  first,  that  the  negotiations  referred  to  in  the  communication  of 
Sir  Julian  Pauncefote  had  relation  solely  to  the  question  of  Regulations, 
and  had  no  relation  to  the  question  of  damage  claimed  by  Great  Rritain, 
for  the  invasion  of  the  rights  of  its  national  ships ;  next,  that  that 
attempted  Convention  was  one  as  to  which  it  was  supposed  Russia 
might  be  induced  to  become  a  party,  and  Russia  had  no  concern  with 
the  question  in  dispute  between  the  United  States  and  Great  Rritain  at 
all,  in  relation  to  questions  of  right  and  of  damage  arising  out  of  the 
seizure  of  the  Rritish  ships;  and, lastly  and  conclusively,  at  the  same  time, 
overlapping  the  same  dates,  there  is,  if  you  read  the  correspondence, 
evidence  that  the  parties  were  then  discussing  the  question  of  Aribtration 
which  should  deal  with  the  question  of  right,  and,  incidental  to  the  ques- 
tion of  right,  with  the  claims  of  the  Rritish  Government  to  compensation 
in  damages.  Now  Sir,  I  have  been  only  a  minute  and  a  half. 

Mr  Phelps.  —  It  does  not  appear  to  me,  Sir,  that  my  learned  friend 
quite  comprehends,  with  all  his  acuteness  of  comprehension,  the  use  that 
we  make  of  this  previous  correspondence.  It  has  nothing  whatever  to  do 
with  the  question  of  damages  between  these  Governments.  It  has  nothing 
whatever  to  do  with  the  concurrence  of  Russia.  We  resort  to  it  only  to 
explain  an  ambiguity  in  one  of  the  terms  of  this  Treaty,  that  is  to  say, 
to  find  out  what  this  word  "  Contingency"  refers  to.  Does  it  refer  to  the 
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contingency  that  this  Tribunal  shall  decide  the  first  five  questions  in 
favor  of  Great  Britain,  or  does  it  refer  to  the  Contingency  that  formerh 
exister  whethed  the  Tribunal  would  ever  sit  at  all? 

Now  it  is  urged  in  support  of  the  admissibility  of  this  evidence  that  the 
Treaty  provides  that  the  evidence  is  only  to  be  submittet  in  the  contin- 
gency of  your  decision  in  favour  of  Great  Britain  upon  the  other  points. 
We  say  that  when  you  go  back  to  the  former  negotiations  and  correspon- 
dence you  will  see  how  that  term  "  Contingency  "  got  into  this  Treaty, 
and  therefore  that  it  has  no  such  meaning  —  that  it  was  imported  into 
the  Treaty  from  language  employed  when  there  was  a  contingency,  as 
originally  contemplated,  whether  there  should  be  any  Arbitration  at  all. 
If  when  the  Treaty  was  first  proposed  these  Commissioners  had  agreed 
upon  a  satisfactory  code  of  Regulations  which  the  Governments  could 
have  adopted,  then  there  never  would  have  been  any  Arbitration  but  it 
was  contemplated  that  if  they  did  not  agree,  or  if  agreeing  the  two  Go- 
vernments should  not  agree  to  adopt  their  conclusion,  then  there  should 
be  an  Arbitration.  There  was  a  then  existing  Contingency,  and  that  is 
the  Contingency  that  has  found  its  way  into  this  Treaty,  and  lias  caused 
the  word  to  be  used  in  this  connexion.  One  construction, if  adopted, 
would  make  the  Treaty  provide  for  the  submission  of  evidence  on  all 
points  in  the  Cases  and  Counter  Cases,  so  that  it  could  be  answered  on 
the  other  side.  The  construction  for  which  my  learned  friend  contends, 
results  in  the  contrary,  that  is  to  say  that  evidence  may  be  admitted  thai 
we  cannot  reply  to,  and  that  is  the  subject  of  this  debate. 

The  President.  —  Mr  Phelps,  is  it  within  your  knowelge  (as  Sir  Charles 
Russell  has  just  alluded  to  it)  that  it  was  in  the  view  of  both  Governments 
to  have  at  any  rate  an  Arbitration  upon  the  legal  points  if  not  upon  the 
Regulations  ? 

Mr  Phelps.  —  I  think  not. 

The  President.  —  That  is  a  matter  of  fact  upon  which  1  ask  you  for 
information. 

Mr  Phelps.  —  I  think  no  Arbitration  was  originally  contemplated  on 
any  of  these  questions  of  right  for  this  obvious  reason.  The  negotia- 
tions in  1887  and  1888  had  reference  exclusively  to  the  protection  of  the 
seal.  Only  when  these  failed  were  the  claims  of  right  brought  forward. 
If  these  had  not  failed  it  could  have  been  of  no  possible  importance  to  the 
two  nations  to  discuss  these  claims  or  to  have  them  decided. 

Sir  Charles  Russell.  -  -  How  is  the  question  of  damage  to  be  ascer- 
tained? 

Mr  Phelps. —  I  will  allude  to  that  in  a  moment.  An  Arbitration  is  as 
entirely  unimportant  unless  it  became  necessary  lor  the  protection  of  the 
seal.  If  the  two  Governments  had  come  together,  and  had  adopted  a 
system  of  Regulations  which  both  regarded  as  satisfactory  and  suffi- 
cient, then  it  would  be  idle  farther  to  debate  whether  the  United  States 
Government  had  a  right  of  property  in  the  seals  which  it  would  become 
unnecessary  to  enforce.  And  it  would  be  idle  to  discuss  whether  (hey 
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had  derived  from  Russia  certain  special  jurisdiction  to  these  water 
rights  because  they  did  not  need  them  for  any  other  purpose.  And  as 
to  any  question  of  damages  which  had  then  arisen,  if  the  main  subject 
of  the  controversy,  the  protection  of  the  seals,  had  been  disposed  of,  it  is 
not  conceivable  that  the  comparativly  small  amount  in  dispute  would 
have  given  the  Government  any  concern.  They  would  have  agreed  about 
that  in  a  moment,  if  they  had  agreed  about  the  rest.  As  you  will  per- 
ceive, and  as  you  will  perceive  still  more  clearly  when  we  come  to  argue 
the  merits  of  the  case,  this  discussion  in  1887  began  by  a  proposal  on  the 
part  of  the  United  States. 

Sir  Charles  Russell.  —  This  is  rather  going  begond  the  point  I  think. 

Mr  Phelps.  —  I  am  answering  only  the  President's  question  about  a 
proposal  for  a  convention  that  would  provide  for  the  protection  of  the  Seal; 
it  comprehended  nothing  else,  and,  as  we  shall  contend,  that  was  acceded 
to  on  the  part  of  Great  Britain,  and  Regulations  were  prepared  and  provi- 
sionally agreed  upon,  and  then  the  objection  of  Canada  was  interposed 
and  that  fell  to  the  ground.  In  the  whole  course  of  that  you  will  see  that 
no  question  of  damages  was  raised. 

Sir  Charles  Russell.  —  Oh!  really,  Mr  Phelps;  I  must  distinctly  dis- 
sent from  that. 

Mr  Phelps.  —  I  am  speaking  of  what  I  personally  know. 

Sir  Charles  Russell.  —  Then,  Mr  President,  I  challenge  my  learned 
friend,  Mr  Phelps,  to  refer  to  any  document  in  which  Great  Britain  ever 
receded  from  the  position  of  claiming  compensation  for  what  she  alleged 
to  be  illegal  seizures,  or  any  paper  in  which  the  United  States  said  they 
were,  if  Regulations  were  agreed  to,  ready  to  pay  compensation  in  respect 
of  those  illegal  seizures. 

The  President.  -  -  That  is  not  quite  the  purport  of  what  Mr  Phelps 
said. 

Mr  Phelps.  —  No,  Sir,  it  is  not.  1  said  that  when,  under  the  instruc- 
tions of  my  Government,  I  introduced  this  subject  in  1887,  the  sole  propo- 
sition made  on  the  part  of  the  United  States  was  for  a  Convention  that 
should  save  these  animals  from  extermination;  and,  as  we  claim  to  have 
proved  in  our  Case,  that  proposition  was  at  once  acceded  to  by  Great 
Britain,  —  a  code  or  a  proposed  code  from  the  United  States  was  invi- 
led,  and  it  was  furnished  and  was  provisionally  agreed  upon,  and  only 
the  objections  of  Canada  prevented  its  being  carried  into  effect.  And 
what  I  said  was,  not  that  Great  Britain  then  receded  from  any  claims  for 
seizure,  --  hardly  any,  if  any,  had  then  taken  place. 

Sir  Charles  Russell.  —  Oh !  yes. 

Mr  Phelps.  —  Well,  there  may  have  been,  and  I  will  not  say  there 
was  not. 

Sir  Charles  Russell.  —  8  or  9. 

Mr  Phelps.  —  What  I  was  saying  was  not  that  Great  Britain  receded 
from  any  such  claim  or  that  the  United  States  acceded  to  it ;  but  that  no- 
thing was  said  in  regard  to  it  on  either  side  between  the  Governments  in 
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the  whole  course  of  this  negotiation.  When  the  Arbitration  came  to  be 
agreed  upon,  then  the  question  of  damages  was  imported  into  the  Case. 
All  that  is  foreign  to  the  point  now  before  us,  which  is  what  is  the  meaning 
of  the  word  "•  Contingency  "  as  affecting  the  time  when  the  evidence  is  to 
be  taken,  the  time  when  the  question  is  to  be  heard,  and  on  what  evidence 
it  is  to  be  heard. 

The  President.  —  Sir  Charles,  I  think  it  is  not  proper  to  argue  just 
now  upon  the  Regulations  themselves,  or  as  to  either  the  origin  or  the 
purport  of  the  first  draft;  but  I  will  merely  ask  you  to  be  so  kind  as  to 
slate  on  what  authority  is  founded  the  assertion  that  you  just  made  that 
the  Governments  had  contemplated  the  institution  for  an  Arbitration  on 
the  legal  points  as  separate  from  the  Regulations? 

Sir  Charles  Russell.  —  Certainly,  Sir;  I  will  give  you  the  dates.  The 
draft  of  the  proposed  Convention  is  the  29th  of  April,  1890.  1  refer  you 
to  page  461  of  the  third  volume  of  the  Appendix  to  the  Rritish  Case. 

The  President.  —  Our  documents  have  not  the  same  paging  as  yours 
have. 

Sir  Charles  Russell.  —  I  think  the  first  part  is  exactly  the  same. 
This,  you  see,  Sir,  is  within  less  than  a  fortinght  of  the  date. 

The  President.  —  Which  date? 

Sir  Charles  Russell.  —  The  llth  of  May,  1890.  You  will  find  it  is 
number  334,  Sir  Julian  Pauncefote  to  the  Marquis  of  Salisbury  --  "  As 
to  compensation  for  damages  referred  to  in  your  Lordship's  telegram  of 
the  9th  instant,  "  —  that  brings  it  still  closer  to  the  30th,  --  "  I  have 
prepared,  after  discussion  with  Mr.  Tupper,  a  draft  Arbitration  Agreement 
on  the  basis  of  yourLordship's  instructions?  "  The  last  line  of  that  docu- 
ment also  I  refer  to.  It  is,  "  Proposal  for  Arbitrators  and  Umpire  will 
be  agreed  to  by  Mr  Blaine.  " 

The  President.  —  This  draft  Arbitration  Agreement  has  not  been  pro- 
duced? 

Sir  Charles  Russell.  —  No,  Sir. 

The  President.  —  We  have  not  got  it? 

Sir  Charles  Russell.  —  No,  Sir;  but  what  1  am  at  present,  of  course, 
referring  to  is  to  shew  that  my  friend's  position,  that  the  proposed  Regu- 
lations, to  which  it  was  hoped  Russia  would  be  a  party,  did  not  displace 
the  claim  for  damages  and  did  not  displace  the  claims  of  right  upon 
which  the  right  to  damages  depended,  and  that  there  was,  contempo- 
raneously with  the  consideration  of  these  Regulations,  that  claim  for 
damages  and  a  proposal  to  arbitrate  in  reference  to  it.  That  is  shewn  by 
the  telegram  of  the  llth  of  May,  which  I  have  read.  If  you  will  then, 
Sir,  go  to  the  document  of  the  22nd  of  May,  a  long  letter  on  page  462, 
you  will  find  a  long  despatch  from  Lord  Salisbury  to  Sir  Julian  Paunce- 
fote arguing  out  the  question  of  right  and  the  illegality  of  the  seizure  of 
the  British  vessels.  That,  Sir,  is  the  22nd  of  May,  1890.  Will  you 
then,  Sir,  go  on  to  page  481  ? 

The  President.  —  Is  there  any  mention  of  Arbitration  in  this  despatch. 
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Sir  Charles  Russell.  —  In  this  particular  letter  —  No.  It  was  com- 
bating the  argument  of  Mr  Elaine  affirming  that  the  United  States  were 
justified  in  doing  what  they  had  done.  If  you  will  then,  Sir,  go  on  to 
page  481  of  the  same  volume. 

The  President.  —  That  may  be  called  argument  on  the  legal  point. 

Sir  Charles  Russell.  -  -  Yes,  on  the  legal  points  strictly,  Sir.  On 
page  481 ,  at  the  top,  you  will  see  the  document  No  360.  Now,  Sir,  at  this 
time  (I  have  not  troubled  you  with  the  intermediate  correspondence)  they 
were  getting  closer  upon  the  point  of  Arbitration  agreement  as  to  right, 
and  as  to  damages,  and  they  were  also  getting  closer  to  Arbitration  agree- 
ment upon  the  point  of  Regulations;  and  the  question  arose  what  was  to 
be  done,  as  the  sealing  season  was  beginning  about  June  —  what  was  to 
be  done  to  prevent  injury  to  the  sealing  (so  called)  "  industry  "  at  that 
time,  and  in  answer  to  a  demand  from  the  United  States  that  something 
should  be  done  in  the  interim,  Lord  Salisbury  was  requested,  having 
stated  that  he  had  no  legal  authority,  and  the  English  Executive  no  legal 
authority  except  under  statute  law,  to  prohibit  acts  by  their  nationals,  — 
he  was  requested  to  give  some  public  notification  which  might  have, 
although  not  legally  binding,  some  operation  on  the  action,  and  control 
the  action,  of  Canadian  sealers.  Accordingly  he  telegraphs  to  Sir  Julian 
Pauncefote  on  the  12th  of  June  :  —  "  Referring  to  my  previous  telegram 
of  today's  date,  if  we  could  come  to  terms  on  this  proposal  he  would 
suggest  some  such  kind  ot  proclamation  as  the  following  :  —  Whereas 
the  United  States  and  Her  Majesty's  Government  have  agreed  to  refer  to 
Arbitration  the  legality  of  the  United  States  in  making  certain  captures  of 
British  vessels  in  the  Behring  Sea,  and  whereas  the  United  States  have 
engaged  if  the  award  should  be  adverse  to  them  to  pay  compensation  not 
only  for  that  interference,  but  for  any  loss  arising  from  abstention  from 
sealing  consequent  on  this  Proclamation,  captains  are  hereby  requested 
not  to  seal  in  Behring  Sea  during  the  present  season.  ' 

Mr  Phelps.  --  Was  that  the  season  of  1890  or  of  1891  ? 

Sir  Charles  Russell.  -  -  1890.  On  the  3rd  of  June  Sir  Julian  Paunce- 
fote writes  this.  It  is  the  next  document. 

"  I  have  the  honor  to  inform  your  Lordship  that  since  the  receipt  of 
Mr  Elaine's  note  of  the  29th  ultimo,  informing  me  of  the  rejection  of  the 
draft  Convention  by  his  Government"  —  that  is  to  say  the  Convention 
for  Regulations  put  forward  on  the  29th  April —  "  1  have  been  in  con- 
stant communication  with  him  with  view  of  coming  to  some  possible  se- 
tlement  of  the  Behring  Sea  question.  On  the  30th  ultimo  Mr  Blaine 
informed  me  that  he  was  to  have  an  interview  with  the  President,  the 
result  of  which  he  promised  to  communicate  to  me  as  soon  as  possible. 
I  accordingly  received  a  note  from  him  last  night,  a  copy  of  which  is 
enclosed  herewith,  in  which  he  states  that  the  President  is  of  opinion  that 
an  arbitration  could  not  be  concluded  in  time  for  this  season,  but  he  is 
anxious  to  know  whether  Lord  Salisbury,  in  order  to  promote  a  friendly 
solution  of  the  question,  will  make  fora  single  season  the  Regulation 
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which  in  1888  he  offered  to  make  permanent.  Your  Lordship  will  observe 
that  the  above  proposal  is  identical  with  that  contained  at  the  conclusion 
of  Mr  Blaine's  note  of  the  29th  ultimo.  In  view  of  the  receipt  of  your 
Lordship's  telegram  ol  the  31st  ultimo,  and  in  order  to  save  time,  I  at 
once  wrote  a  note,  a  copy  of  which  is  also  inclosed,  to  Mr  Elaine  in 
reply,  in  which  1  informed  him  that  Her  Majesty's  Government  were 
not  prepared  to  agree  to  such  a  Regulation  as  was  suggested  by  Mr 
Blaine.  " 

Now,  Sir,  I  go  on  to  the  4th  June  1890.  It  is  on  page  484  —  that  is  a 
long  communication  from  Mr  Blaine  arguing  on  the  question  of  Arbitration 
or  no  Arbitration  —  it  begins  at  page  484  but  it  ends  at  page  486  - 
where  the  question  which  I  am  putting  foward  is  referred  to,  and  also 
urging  the  need  for  some  present  Regulation  which  should  be  operative 
then  and  there  as  a  temporary  expedient,  and  the  communication  con- 
cludes on  page  486  :  "  The  President  does  not  conceal  his  disappoint- 
ment that,  even  for  the  sake  of  securing  an  impartial  arbitration  of  the 
question  at  issue,  Her  Majesty's  Government  is  not  willing  to  suspend  for 
a  single  season  the  practice  which  Lord  Salisbury  described  in  1888  as 
the  wanton  destruction  "  and  so  forth. 

From  that  date  there  is  a  complete  and  absolute  disappearance  of  the 
question  of  Regulations  pure  and  simple,  or  of  a  Convention  with  refe- 
rence to  regulations  pure  and  simple;  and  it  becomes,  from  that  point  for- 
ward, until  the  29th  of  February  1892,  a  discussion  upon  the  question  of 
the  Treaty  which  should  embrace  both  Regulations,  and  the  decision  of 
questions  of  right  and  damage  consequent  upon  questions  of  right.  1  can 
go  on  with  a  multitude  of  documents  to  make  good  this  position. 

Mr  Carter.  —  Let  me  inform  the  learned  Counsel  that  it  will  involve 
a  reply  by  us. 

Sir  Charles  Russell.  —  I  beg  your  pardon.  I  am  simply  answering 
the  question  of  the  President. 

The  President.  —  Of  course,  Mr  Carter,  your  right  to  reply  is  re- 
served. 

Sir  Charles  Russell.  —  1  am  simply  answering  the  question  put  to  me 
by  the  President.  I  have  not  interpolated  (with  one  exception  for  the 
sake  of  brevity)  any  remarks.  The  7th  June  document  is  at  page  511  of 
the  same  book. 

Mr  Phelps.  -  -  There  is  no  dispute  at  all  that  at  that  stage,  the  whole 
subject  was  discussed. 

Sir  Charles  Russell.  —  Very  well. 

Mr  Phelps.  —  All  the  correspondence  shews  that.  It  is  printed  in 
both  Cases  and  on  both  sides. 

Sir  Charles  Russell.  -  -  I  do  not  know,  Sir,  whether  you  or  the  other 
members  have  gathered  my  friend's  admission  which  I  am  grateful  for. 

Mr  Phelps.  —  I  do  not  think  you  quite  understood  me,  Sir  Charles, 
if  you  will  allow  me.  I  do  not  wish  to  interrupt  you,  but  I  may  perhaps 
set  you  right  upon  this.  I  do  not  at  all  question,  what  all  the  correspon- 
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dence  on  both  sides  for  a  considerable  period  prior  to  the  execution  of 
this  particular  Treaty  shows,  -  -  that  after  the  Governments  found  that 
Regulations  could  not  be  agreed  on,  then  the  questions  of  right  were  in- 
troduced and  began  to  be  discussed,  the  United  States  claiming  rights 
which  Great  Britain  denied.  And  that  then  Great  Britain  brought  forward 
likewise  the  claim  for  damages  the  Government  thought  they  were  entil- 
led  to  if  these  claims  of  right  failed.  I  do  not  deny  that  at  all.  All 
that  I  set  out  to  say  was,  and  all  the  importance  that  1  attach  to  it  at 
this  stage  is,  that  in  the  beginning  of  this  controversy,  there  was  nothing 
at  issue  excepting  the  adoption  of  Regulations  that  would  preserve  the 
seals,  — •  nothing  more.  There  were  some  seizures  in  1886;  but  the 
amount  each  now  claimed  is  so  small,  that  both  parties  have  expended 
more  already  in  this  Arbitration  than  it  all  comes  to,  and  I  do  not  con- 
ceive that  an  Arbitration  ever  would  have  been  resorted  to  between  the 
Governments  for  so  small  a  subject  as  that.  That  is  all  I  meant  to  say. 
I  beg  pardon  for  interrupting  you,  Sir  Charles. 

Sir  Charles  Russell.  —  Not  at  all.  Allow  me  to  point  out  what  the 
state  of  things  was.  Up  to  1890  my  learned  friend  seemed  to  hesitate 
and  to  doufit  what  seizures  had  been  effected ;  and  he  treats  it  as  an  in- 
considerable matter. 

Mr  Phelps.  —  Comparatively. 

Sir  Charles  Russell.  --  I  beg  to  observe  that,  in  1886,  there  had  been 
a  seizure  of  four  British  vessels,  confiscation,  imprisonment  of  their  sail- 
ors and  captains,  or  some  of  them;  in  1887,  there  had  been  seven  sei- 
zures, making,  with  the  first  four,  eleven.  In  1889  there  had  been  eight 
seizures,  making  nineteen.  In  1890,  there  were  further  seizures;  and  yet 
my  learned  friend  suggests  two  extraordinary  propositions;  first  of  all, 
that  the  British  Government,  denying  from  the  beginning  to  the  end  the 
claim  of  right  of  the  United  States,  were  yet  willing,  if  Regulations  were 
agreed  to,  to  submit  to  this  action,  which  they  claim  to  have  been  illegal 
action  and  without  warrant  in  law,  without  justifying  the  claim  of  their 
nationals  to  compensation  in  damages. 

Mr  Phelps.  —  Oh !  no. 

Sir  Charles  Russell.  —  And  next  he  commits  the  United  Stales  to  this 
extraordinary  position,  that  they  were  willing  to  give  up  their  assertions 
of  right  of  jurisdiction,  slaled  in  the  first  four  questions,  and  tlieir  asser- 
tion of  properly  in  the  seals,  or  in  the  individual  seals,  or  in  the  herd,  or 
in  the  "  industry",  provided  Regulations  could  have  been  conventionally 
agreed  to. 

Mr  Carter.  --To  waive  them,  —  not  to  give  them  up. 

Mr  Phelps.  --  In  1887. 

Sir  Charles  Russell.  --  I,  therefore,  have  shewn  lhat,  in  the  very 
next  month  (the  correspondence  overlapping  the  period  in  which  there 
was  the  question  as  to  the  Convention  with  a  view  to  Regulalions  to  which 
Russia  was  to  be  a  party),  there  was  contemporaneously  with  it  the  nego- 
tiation going  on  between  the  United  States  and  Great  Britain  alone  as  to 
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the  question  of  Arbitration  upon  damages,  which  necessarily  involvedques- 
tions  of  right,  and  there  are  questions  of  right  expressly  mentioned 
besides.  But,  further,  I  have  shewn  that,  after  the  date  1  mentioned, 
the  question  of  the  Convention  disappears  from  sight  altogether,  and 
that  after  that  the  discussion  is  solely  conversant  with  matters  leading  up 
to  and  ending  in  the  Treaty  consummated  on  the  29th  of  February,  1892. 
To  suggest  that  you  are  to  get  the  means  of  construing  the  Treaty  of  1892 
from  negotiations  thus  pending  dealing  with  different  subjects  two  years 
before,  does  I  submit  lead  this  Tribunal  very  far  afield  indeed;  and  is  the 
introduction  of  matter  jwhich  cannot  be  considered  relevant  or  pertinent, 
even  if  it  serve  to  help  the  purpose  for  which  my  learned  friends  are  using 
it.  Lastly,  and  it  is  the  concluding  document,  although  I  should  invite  the 
Tribunal  to  read  all  these  documents  if  they  have  any  doubt  about  it,  — 
lastly,  I  will  read  this  document  of  June,  1890;  and  recollect  my  learned 
friend  is  relying  on  what  took  place  in  1890.  This  is  what  took  place  in 
June,  1890. 

It  is  from  Sir  Julian  Pauncefote  to  Mr  Blaine  at  page  510  of  the  volume 
which  you  have  before  you  in  N°  378.  "  I  did  not  fail  to  transmit  to  the 
Marquis  of  Salisbury  "  he  says  to  Mr  Blaine  :  a  copy  of  your  note  of  the 
llth  instant,  in  which,  with  reference  to  his  Lordship's  statement,  that 
British  legislation  would  be  necessary  to  enable  Her  Majesty's  Govern- 
ment to  exclude  British  vessels  from  any  portion  of  the  high  seas,  "  even 
for  an  hour",  you  informed  me,  by  desire  of  the  President,  that  the 
United  States  Government  would  be  satisfied  if  Lord  Salisbury  would,  by 
public  Proclamation,  simply  request  that  vessels  sailing  under  the  British 
flag  should  abstain  from  entering  the  Behring  Sea  during  the  present 
season  ".  That  leads  up  to  the  proclamation  to  which  I  have  already 
referred.  You  will  observe  that  passage  is  given  in  inverted  commas. 
"  I  have  now  the  honour  to  inform  you  that  I  have  been  instructed  by 
Lord  Salisbury  to  state  to  you,  in  reply,  that  the  President's  request  pre- 
sents constitutional  difficulties,  which  would  preclude  Her  Majesty's  Go- 
vernment from  acceding  to  it,  except  as  part  of  a  general  scheme  for  the 
settlement  of  the  Behring'  Sea  controversy,  and  on  certain  conditions 
which  would  justify  the  assumption  by  Her  Majesty's  Government  of 
the  grave  responsibility  involved  in  the  proposal.  Those  conditions  are  : 
—  1.  That  the  two  Governments  agree  forthwith  to  refer  to  arbitration 
the  question  of  the  legality  of  the  action  of  the  United  Slates  Government 
in  seizing  or  otherwise  interfering  with  British  vessels  engaged  in  the 
Behring'  Sea,  outside  of  terrilorial  waters,  during  the  years  1886,  1887, 
and  1889. 

Mr  Phelps.  --  What  is  the  date? 

Sir  Charles  Russell.  -  -  The  27th  June  1890,  two  months  after  the 
Convention. 

Sir  Richard  Webster.  —  It  is  page  223  of  your  Appendix. 

Mr  Phelps.  — Yes,  I  merely  wanted  the  dale. 

Sir  Charles  Russell.  —  2.  That,  pending  the  award,  all  interference 
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with  British  sealing  vessels  shall  absolutely  cease.  3.  That  the  United 
States  Government,  if  the  award  should  be  adverse  to  them  on  the  ques- 
tion of  legal  right,  will  compensate  British  subjects  for  the  losses  which 
they  may  sustain  by  reason  of  their  compliance  with  the  British  Procla- 
mation. Such  are  the  three  conditions  on  which  it  is  indispensable,  in  the 
view  of  Her  Majesty's  Government,  that  the  issue  of  the  proposed  Procla- 
mation should  be  based.  As  regards  the  compensation  claimed  by  Her 
Majesty's  Government  for  the  losses  and  injuries  sustained  by  British  sub- 
jects by  reason  of  the  action  of  the  United  States  Government  against 
British  sealing  vessels  in  the  Behring'  Sea  during  the  years  1886, 
1887  and  1889,  I  have  already  informed  Lord  Salisbury  of  your  assurance 
that  the  United  States  Government  would  not  let  that  claim  stand  in  the 
way  of  an  amicable  adjustment  of  the  controversy,  and  I  trust  that  the 
reply  which,  by  direction  of  Lord  Salisbury,  I  have  now  the  honour  to  return 
to  the  President's  enquiry,  may  facilitate  the  attainment  of  that  object, 
for  which  we  have  so  earnestly  laboured  ".  The  Tribunal,  therefore, 
sees  that  in  the  forefront  of  these  points  was  the  reference  to  Arbitration 
of  the  question  of  the  legality  of  the  action  of  the  United  States  in  sei- 
zing or  otherwise  interfering  with  British  vessels,  and  next  that  the 
United  States  Government,  should  compensate  British  subjects  even 
before  any  act  of  seizure  was  done,  if  they  abstained,  in  compliance  with 
the  request  of  the  United  States,  from  pursuing  sealing  in  the  year  which 
is  dealt  with  here. 

And,  lastly,  I  must  ask  you,  Sir,  to  turn  over  to  the  next  numbering  at 
page  55.  It  is  very  clumsily  arranged,  I  am  sorry  to  say. 

Sir  Richard  Webster.  --  It  begins  on  page  37. 

Sir  Charles  Russell.  — It  is  a  very  long  despatch  of  Mr  Blaine  of  the 
17th  December,  1890.  It  begins  at  page  37,  but  the  passage  that  I  read  is 
on  page  page  55. 

I  begin  at  the  second  break  from  the  top  of  page  55.  —  "In  his 
Annual  Message,  sent  to  Congress  on  the  1st  of  the  present  month  the 
President,  speaking  in  relation  to  the  Behring'  Sea  question,  said  —  The 
offer  U\  submit  the  question  to  arbitration,  as  proposed  by  Her  Majesty's 
Government,  has  not  been  accepted,  for  the  reason  that  the  form  of  sub- 
mission proposed  is  not  thought  to  be  calculated  to  assure  a  conclusion 
satisfactory  to  either  party?  In  the  judgment  of  the  President,  nothing 
of  importance  would  be  settled  by  proving  that  Great  Britain  conceded  no 
jurisdiction  to  Russia  over  the  seal  fisheries  of  the  Behring  Sea.  It 
might  as  well  be  proved  that  Russia  conceded  no  jurisdiction  to  England 
over  the  River  Thames.  By  doing  nothing  in  each  case  everything  is  con- 
ceded. In  neither  case  is  anything  asked  of  the  other.  "  Concession  ", 
as  used  here,  means  simply  acquiescence  in  the  rightfulness  of  the  title, 
and  that  is  the  only  form  of  concession  which  Russia  asked  of  Great  Bri- 
tain, or  which  Great  Britain  gave  to  Russia.  The  second  offer  of  Lord 
Salisbury  to  arbitrate  amounts  simply  to  a  submission  of  the  question 
whether  any  country  has  a  right  to  extend  its  jurisdiction  more  than  one 
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marine  league  from  the  shore?  No  one  disputes  that  as  a  rule;  but  the 
question  is  whether  there  may  not  be  exceptions  whose  enforcement  does 
not  interfere  with  those  highways  of  commerce  which  the  necessities  and 
usage  of  the  world  have  marked  out.  Great  Britain,  when  she  desired  an 
exception,  did  not  stop  to  consider  or  regard  the  inconvenience  to  which 
the  commercial  world  might  be  subjected  ",andso  on.  And  then  becomes 
to  what  1  cited.  —  "  It  will  mean  something  tangible,  in  the  President's 
opinion,  if  Great  Britain  will  consent  to  arbitrate  the  real  questions  which 
have  been  under  discussion  between  the  two  Governments  for  the  last  four 
years. 

"I  shall  endeavour  to  state  what,  in  the  judgment  ot  the  President, 
those  issues  are  ".  And  he  propounds  the  idea  of  the  issues  as  they  appear 
in  the  Arbitration  in  somewhat  different  forms.  One,  two,  three  and  four 
1  need  not  trouble  you  to  read  —  "  What  exclusive  jurisdiction  in  the  sea 
now  known  as  the  Behring  Sea  ",  and  so  on;  "  How  for  were  these 
claims  of  jurisdiction  recognised  ";  "  Was  the  body  of  water  now  known 
as  ^the  Behring  Sea  included  in  the  phrase  "  Pacific  Ocean  ",  and  so  on; 
"  Did  not  all  the  rights  of  Russia  as  to  jurisdiction,  and  as  to  the  seal  fish- 
eries ",  and  so  on;  "  Wrhat  are  now  the  rights  of  the  United  States  as  to 
the  fur-seal  fisheries  ",  and  so  on.  And  then  I  come  to  Article  VI  which 
you  will  find  is  the  beginning  of  Article  VII  of  the  Treaty.  —  "  If  the  de- 
termination of  the  foregoing  questions  shall  leave  the  subject  in  such  a 
position  that  the  concurrence  of  Great  Britain  is  necessary  in  prescribing 
Regulations  for  the  killing  of  the  fur-seal  in  any  part  of  the  waters  of  Beh- 
ring Sea,  then  it  shall  be  further  determined  — 

(1)  How  far,  if  at  all,  outside  the  ordinary  territorial  limits  it  is  necesary 
that  the  United  States  should  exercise  an  exclusive  jurisdiction  :  that  is 
regulations;  "  Secondly,  whether  a  closed  season  ",  (that  it  also,  of 
course,  regulations) ;  "Thirdly,  What  months  or  parts  of  months  should 
be  included  in  such  season,  and  over  what  waters  it  should  extend  ".  That 
is  also  regulations.  Now,  really,  is  it  necessary  that  I  should  go  further? 

Mr  Justice  Harlan.  —  There  is  some  difference  between  that  para- 
graph and  Article  VII  in  the  Treaty. 

Sir  Charles  Russell.  --  Certainly,  but  no  difference  that  is  the  least 
material  on  the  point  we  are  discussing,  which  is,  whether  or  not  no 
Arbitration  at  all  was  the  contingency  in  the  Treaty. 

Mr  Phelps.  —  Yes. 

Sir  Charles  Russell.  —  I  should  say  that  here  is  the  germ  of  the  Treaty, 
and  a  fully  developed  germ  of  the  Treaty,  and  which,  two  years  before,  con- 
templates the  very  order  and  arrangement  and  terms  contained  in  that 
Treaty. 

Senator  Morgan.  -  -  Will  you  allow  me  to  ask  you  when  it  was  the 
words  "  resorting  to  Behring's  sea  "first  find  their  place  in  this  corres- 
pondence or  in  any  programme  or  draft  of  the  Treaty? 

Sir  Charles  Russell.  —  Well,  Sir,  I  will  not  undertake  to  say  off-hand. 

Sir  Richard  Webster.  —  It  was  in  that  letter. 
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Mr  Justice  Harlan.  —  No,  not  in  that  letter,  is  it? 

Sir  Richard  Webster.  —  Yes,  question  5. 

Senator  Morgan.  —  I  merely  want  to  know  when  they  got  into  this 
Treaty. 

The  President.  —  It  is  a  very  important  topic. 

Sir  Charles  Russell.  —  The  words  occur,  as  my  learned  friend  points 
out  in  this  Article  V,  but  when  it  first  occurs,  I  cannot  say. 

Mr  Phelps.  —  A  reference  to  two  letters  between  these  parties  in 
1890  will  show  conclusively  all  that  we  undertake  to  assert  on  this 
point,  and  that  is,  that  if  these  nations  could  have  got  together  on  the 
question  of  regulations,  this  small  matter  of  compensation  would  not  have 
stood  in  the  way  of  a  settlement  nor  given  occasion  for  an  Arbitration. 
On  the  28th  January,  1890.  —  I  read  from  the  third  volume  of  the  Appen- 
dix to  the  Case  of  Her  Majesty's  Government,  page  399,  is  a  letter  from 
the  Marquis  of  Salisbury  to  Sir  Julian  Pauncefote,  which  is  the  re-opening 
of  the  negotiations  which  I  have  referred  to  that  had  terminated  in  1888. 

"  I  have  received  your  telegram  of  the  23rd  instand,  giving  the  subs- 
tance of  a  note  you  had  received  from  Mr  Elaine,  in  reply  to  the  proposals 
made  to  the  Government  of  the  United  States  for  the  re-opening  of  negotia- 
tions on  the  Behring  sea  question.  Her  Majesty's  Government  will  be  pre- 
pared, when  the  text  of  the  note  reaches  them,  to  give  it  their  careful  con- 
sideration, and  to  return  a  formal  reply.  '  Then  lower  down.  —  "  The 
following  are  the  terms  which  Her  Majesty's  Government  would  he  prepared 
to  authorise  you  to  propose  to  MrBlaine.  (a)  That  the  tripartite  negotiation 
for  securing  a  close  time  inBehring's  sea  for  the  protection  of  the  fur-seals 
should  be  resumed  at  Washington,  (b)  That  all  well-founded  claims  for 
compensation  on  the  part  of  British  subjects  for  seizures  in  the  past  of 
their  vessels  by  authorities  of  the  United  States  should  be  dealt  with 
by  a  separate  negotiation  as  speedily  as  possible,  but  that  it  should  be 
understood  that  Her  Majesty's  Government  must  be  satisfied  on  this  point 
before  they  can  come  to  any  settlement  in  regard  to  a  close  season, 
(c)  Lastly,  that  an  assurance  should  be  obtained  from  the  Government  of 
the  United  States  that  there  shall  be  no  further  seizures,  and  so  on.  The 
answer  to  that  is  from  Sir  Julian  Pauncefote  to  the  Marquis  of  Salisbury 
by  telegraph  two  days  later.  — "My  Lord,  I  have  the  honour  to  inform 
your  Lordship  that  I  think  it  is  important  that  I  should  know  the  total  amount 
of  compensation  which  is  claimed  for  the  seizures  of  British  vessels  in 
Behring's  sea  up  to  date  before  making  the  proposals  indicated  in  your 
Lordships  telegram  of  the  28th  instant. 

"  I  have  told  Mr  Blaine  that  Her  Majesty's  Government  must  have 
satisfaction  on  this  point  before  they  can  agree  to  any  settlement  on  the 
other  question.  Arguing  from  his  stand-point,  he  denies  any  right  of 
compensation,  but  he  is  willing,  for  the  sake  of  settling  so  grave  a  dis- 
pute, to  consult  the  President  of  the  United  States  as  to  a  gratuitous  offer 
of  a  lump  sum  in  full  satisfaction,  in  order  that  discussions  on  items 
involving  principles  on  which  the  views  of  the  two  Governments  appear 
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irreconcilable  may  be  avoided.  He  has,  therefore,  ashed  me  to  obtain 
the  above  information  as  soon  as  possible.  If  this  difficulty  be  sur- 
mounted, negotiations  fora  close  season  might  be  commenced  at  once, 
subject  to  adequate  assurances  against  further  seizures,  which,  I  think, 
I  might  be  able  to  obtain  ". 

Therefore  while  it  is  true  that  Great  Britain  said,  Before  we  will  reopen 
negotiations  about  regulations  we  must  be  satisfied  in  respect  to  these 
seizures,  Mr  Blaine  replies,  while  we  do  not  admit  your  right  to  compen- 
sation we  will  offer  you  a  lump  sum  in  full  satisfaction,  if  that  will  enable 
us  to  get  rid  of  this  objection  and  there  is  not  a  question,  if  they  could 
have  agreed  on  the  other  questions,  this  small  matter  would  have  been 
settled.  The  United  Stales  would  have  paid  the  money  and  made  an 
end  of  it.  As  1  said,  the  claims  for  seizures  made  in  1886  were  a  com- 
paratively small  sum,  as  the  Tribunal  will  find  when  they  come  to  the 
merits  of  this  case  —  a  comparatively  small  sum.  Mr  Blaine,  therefore, 
well  said  we  would  rather  pay  this  small  sum  than  go  into  this  intermi- 
nable dispute  in  which  we  probably  can  never  agree. 

The  President.  —  May  I  ask  Mr  Phelps  to  remind  us  at  what  date 
comes  the  Agreement  the  terms  of  which  are  embodied  in  Article  IX  of 
the  Treaty,  the  Agreement  for  a  joint  commission. 

Sir  Richard  Webster.  --It  was  signed  on  the  18th  December  1891, 
Sir. 

Mr  Phelps.  —  Yes,  signed  on  that  day. 

The  President.  —  That  is  but  one  year  after  the  correspondence  we 
have  been  hearing  of. 

Sir  Charles  Russell.  -  -  A  year  and  six  months  :  the  correspondence 
begins  in  April  1890  and  the  arrangement  is  in  December  1891. 

The  President.  — The  observations  made  by  Sir  Charles  Russell  are  in 
a  way  opposed  —  I  do  not  personally  quite  follow  it  —  and  as  yet  it  is  my 
impression  only  —  that  they  are  opposed  to  your  construction  of  Arti- 
cle IX.  They  justify  it  historically.  I  do  not  say  that  they  justify  it 
judicially,  but  simply  historically,  and  your  interpretation  is  in  a  certain 
measure  justified  by  the  fact  that  there  was  a  question  of  Arbitration  at 
the  moment  when  this  Agreement  took  place  for  a  joint  Commission. 
That  is  what  might  be  urged,  I  tnink. 

Mr  Carter.  —  The  question  was  whether  at  the  time  when  the  first 
proposals  were  made  for  Arbitration  by  the  British  Government  there  were 
negotiations  going  on  between  the  Governments  for  an  Arbitration  upon 
the  question  of  right. 

Sir  Charles  Russell.  — And  damages. 

Mr  Carter.  --  And  damages. 

The  President.  —  Both  parties  agree  on  that? 

Mr  Carter.  —  Well,  do  both  parties  agree?  My  assertion  was,  and  I 
read  from  the  letter  of  April  29th  1890,  and  its  enclosure,  the  first  pro- 
posal suggesting  any  Arbitration  between  the  two  Governments  was  a 
proposal  from  Sir  Julian  Pauncefote;  and  that  suggestion  by  him,  incor- 
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porating  the  framework  of  a  Treaty  for  the  purpose  of  Arbitration,  did 
not  extend  to  anything  but  regulations.  The  question  which  I  unders- 
tood the  learned  President  to  put  was  whether  at  that  time  there  were 
outside  of  that  letter,  negotiations  going  on  between  the  two  Govern- 
ments, in  reference  to  an  Arbitration,  having  a  broader  extent  than  that. 
The  assertion  of  Sir  Charles  Russell  was  that  there  was  at  that  time,  and 
that  is  what  he  undertakes  to  prove  —  but  allow  me  te  say  he  has  proved 
nothing  of  the  kind,  but  proved  the  contrary  —  he  has  produced  no  letter 
written  prior  to  that  time,  but  subsequently;  and  most  of  those  he  pro- 
duced were  communications,  not  between  the  United  States  and  Great 
Britain,  but  betwen  different  officers  of  Great  Britain  —  between  lord 
Salisbury  and  Sir  Julian  Pauncefote  —  containing  suggestions  of  what 
they  would  propose  to  the  United  States,  but  not  that  they  had  been  pro- 
posed to  the  United  States. 

Now,  my  assertion  is  that  at  the  time  that  that  scheme  was  propo- 
sed by  Sir  Julian  Pauncefote  there  was  no  other  suggestion  of  arbi- 
tration pending  between  the  two  Governments.  I  said,  at  the  same  time, 
that  after  that  suggestion  was  made,  not  before,  or  at  the  time,  the 
Government  did  go  on  to  discuss  the  question  of  Arbitration,  and  to  in- 
troduce other  questions  of  right;  but  it  was  afterwards,  and  afterwards 
only.  At  the  time  that  that  scheme  was  submitted,  on  April  29th  1890, 
there  was  no  other  suggested  scheme  of  Arbitration  proposed  on  the  part 
of  either  Government,  and  it  has  not  been  proved  to  the  contrary.  In- 
deed that  statement  has  been  confirmed  by  letters  read  by  Sir  Charles 
Russell. 

Mr  Justice  Harlan.  —  I  want  to  ask  as  to  a  question  of  fact  as  bea- 
ring on  the  meaning  of  the  word  "  contingency  "  as  used  in  Article  IX. 
I  understand  the  Counsel  for  the  United  States  to  assert  that  the  terms  of 
the  agreement  for  the  appointment  of  Commissioners  was,  in  fact,  reached 
or  determined  upon  by  the  parties  in  June  1891. 

Sir  Charles  Russell.  -  -  Yes. 

Mr  Justice  Harlan.  -  -  Now  I  want  to  know  if  there  is  any  dispute 
on  that  fact.  I  do  not  say  what  it  means  or  does  not  mean. 

Sir  Charles  Russell.  -  -  That  is  the  fact. 

Mr  Justice  Harlan.  —  Yes;  at  that  time,  though  the  question  of  Arbi- 
tration was  under  discussion  and  had  been  to  for  a  long  while,  they  were 
not  agreed  as  to  the  first  six  Articles  till,  say,  November  1891,  and  then 
on  the  18th  December  1891 ,  both  the  terms  of  the  Agreement  and  the 
terms  of  the  Arbitration  were  signed  by  the  parties.  Is  there  any  dispute 
as  to  those  facts? 

Sir  Richard  Webster.  -  -  The  dates  are  correct;  but  the  first  five  ques- 
tions had  been  agreed  to  in  the  early  part  of  1891,  long  before  the  ap- 
pointment of  the  Behring  Sea  Commissioners,  April  1891,  and  previous 
to  the  appointment  of  the  Behring  Sea  Commissioners,  the  date  of  their 
appointment  being  the  22th  June;  there  had  been  an  arrangement  made 
—  a  correspondence  betwen  Mr  Wharton  and  Sir  Julian  Pauncefote  that 
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the  Commissioners  should  go  out  in  order  to  obtain  information  for  the 
purpose  of  the  Arbitration  then  agreed  to.     I  can  give  you  the  date  of  the 
letter  if  you  desire  it. 

Mr  Justice  Harlan.  —  If  you  could  put  them  on  a  piece  of  paper,  and 
give  them  to  me  I  should  be  obliged. 

Sir  Richard  Webster.  —  I  can  give  them  in  a  moment.  Perhaps  the 
most  important  is  the  14th  April  1891,  Mr  Hlaine  to  Sir  Julian  Paunce- 
fote,  which  is  a  modification  of  the  letter  of  the  17th  of  December  1890, 
read  by  Sir  Charles  Russell,  stating  the  first  five  questions  for  the  Arbi- 
tration in  the  form  which  they  ultimately  took  in  the  agreement  of  De- 
cember. Those  five  questions  had  been  settled  for  the  purposes  of  Arbi- 
tration as  early  as  the  14th  April  1891,  —  that  is  at  page  295  of  the  first 
volume  to  the  Case,  --  the  United  States  Appendix;  and  in  the  month 
of  May  or  June  there  is  the  correspondence  between  Mr  Wharton  and  Sir 
Julian  Pauncefote,  before  the  Commissioners  were  appointed,  that  those 
Commissioners  should  go  out  in  order  to  obtain  information  which  could 
be  used  in  the  Arbitration  if  necessary. 

The  President.  -  -  The  signature  of  those  Articles  was  only  on  llic 
18th  December  —  they  get  full  authority  only  on  the  18th  of  December. 

Sir  Richard  Webster.  --  The  18th  of  December,  1891,  is  the  full 
agreement. 

Sir  Charles  Russell.  -  -  Might  I  give  this  other  date,  in  the  large 
Volume  that  Mr  Justice  Harlan  has  before  him,  very  near  the  end  of  the 
Volume,  at  page  161,  the  letters  that  have  been  referred  to  show  the 
views  that  had  been  discussed  before  the  Treaty.  This  is  a  letter  afler 
the  Treaty  has  been  concluded,  showing  what  Mr  Wharton's  view  was, 
who  was  then  the  Acting-Secretary  for  the  United  States. 

If  Mr  Justice  Harlan  would  be  good  enough  to  turn  to  page  162. 

General  Foster.  —  Will  you  give  us  the  date  of  the  letter? 

Sir  Charles  Russell.  —  The  date  of  the  letter  is  the  8th  of  March  1892. 
"  In  your  note  of  February  29,  you  state  that  Her  Majesty's  Government 
has  been  informed  by  the  British  Commissioners  that  so  far  as  pelagic 
sealing  is  concerned,  there  is  no  danger  of  serions  diminution  of  the  fur- 
seal  species  as  a  consequence  of  this  year's  hunting,  and  upon  this  ground 
Lord  Salisbury  places  his  refusal,  to  renew  the  modus  of  last  year.  His 
Lordship  seems  to  assume  a  determination  of  the  Arbitration  against  the 
United  States  and  in  favour  of  Great  Britain,  and  that  it  is  already  only 
a  question  of  so  regulating  a  common  right  to  take  seals  as  to  preserve 
the  species.  By  what  right  does  he  do  this?  Upon  what  principle  does 
he  assume  that  if  our  claims  are  established  ",  and  so  on,  —  it  will  not  be 
an  injury  to  our  property. 

Mr  Phelps.  -  -  I  beg  to  remind  the  Tribunal  of  another  motion  that 
has  been  was  filed  by  the  Agent  of  the  United  States,  to  strike  out  from 
the  Case  certain  claims  for  damages  and  certain  evidence.  We  await, 
of  course,  the  pleasure  of  the  Tribunal  as  to  the  time  when  it  should  be 
heard.  The  hour  for  adjournment  has  nearly  come.  I  wish  only  to 


say  that  at  some  time,  at  the  convenience  of  the  Tribunal,  and  before 
the  argument  on  the  merits  commences,  we  desire  to  have  an  opportunity 
to  present  this  motion,  so  that  we  may  know  at  the  beginning  of  the 
argument  what  claims  and  what  evidence  are  regarded  by  the  Tribunal 
as  in  the  Case,  and  subject  to  consideration. 

Sir  Richard  Webster.  —  My  learned  friend  the  Attorney-General,  has 
asked  me  to  deal  with  these  matters.  They  are  so  small  that  I  am  per- 
fectly willing  they  should  be  discussed  at  any  time  the  Tribunal  think 
convenient.  We  did  understand  the  Tribunal  to  say  the  other  day  that 
-  and  I  read  the  words  —  "  they  consider  that  this  other  motion  must 
be  reserved  to  a  later  stage  of  the  proceedings  ". 

Mr  Justice  Harlan.  -  -  I  ought  to  say  that  I  simply  understood,  and 
I  believe  1  made  the  suggestion  to  the  President,  lhat  we  would  take  up 
the  argument  on  the  question  of  the  supplemental  report  first. 

Sir  Richard  Webster.  —  But  may  I  say  first  with  reference  to  this 
matter,  that  I  am  perfectly  willing,  as  I  believe  it  is  a  very  short  matter 
and  will  require  very  little  explanation,  to  take  it  up  now.  It  can  only 
occupy  a  very  few  minutes. 

The  President.  -  -  The  Tribunal  would  rather  take  the  matter  up  at  its 
next  session  ;  and  1  will  ask  Mr  Phelps  at  that  moment  to  bring  his  mo- 
tion before  us,  and  we  will  decide  whether  we  will  take  it  into  conside- 
ration or  not. 

The  Tribunal  proposes  to  meet  privately  on  Tuesday  next,  having  no 
public  sitting  on  that  day.  So  our  adjournment  today  will  be  until  Wed- 
nesday, at  half  past  11  o'clock. 

The  Tribunal  accordingly  adjourned  until  Wednesday,  April  12, 
1893,  at  half  past  11  o'clock. 


V 


NOTICE 


The  daily  reports  have  up  to  this  point  been  produced  under  the  joint  supervi- 
sion of  the  United  States  and  British  Agents. 

The  United  States  Agent  has  now  retired  from  the  arrangement  and  for  the 
future  will  be  in  no  way  responsible  for  the  reports. 

The  reports  will  however  be  continued  by  and  under  the  supervision  of  the 
British  Agent.  The  reports  of  the  arguments  of  the  British  Counsel  will  be  revised 
on  their  behalf  before  the  issue  of  the  weekly  reprint.  The  reports  of  the  argu- 
ments of  the  Counsel  for  the  United  Slates  will  also  before  the  issue  of  the  weekly 
reprint,  be  carefully  examined  with  the  actual  short-hand  note  so  as  to  insure  the 
accuracy  of  the  reports. 

C.  K. 


SEVENTH  DAY.  APRIL,   12TB,   1893. 


The  President.  —  I  will  begin  by  reading  the  Order  of  the  Tribunal 
in  the  matter  which  was  argued  last  week,  upon  the  matter  of  the  sup- 
plementary Report  of  the  British  Behring  Sea  Commissioners. 

Le  Tribunal  decide  de  ne  pas  recevoir,  quant  a  present,  le  document 
intitule  :  «  Rapport  supplemental  des  Commissionnaires  de  la  Grande- 
Bretagne  dans  la  mer  de  Behring  »,  date  du  31  Janvier  1893,  et  signe  de 
George  Baden-Powell  et  George  M.  Dawson,  lequel  a  etc  remis  aux  Arbi- 
tres  individuellement  par  1'Agent  de  la  Grande-Bretagne,  le  25  mars  1893, 
et  contient  une  critique  des  moyens  de  preuve  produits  dans  les  pieces  el 
documents  precedemment  remis  aux  Arbitres,  ou  une  argumentation 
portant  sur  lesdits  moyens  de  preuve.  Toute  liberte  demeure  neanmoins 
reservee  aux  representants  de  la  partie  interessee  de  s'approprier  ledit 
document,  date  du  31  Janvier  1893,  pour  1'incorporer  a  leur  plaidoirie, 
s'ils  le  jugent  convenable.  La  question  de  1'admissibilite  des  pieces  ou  de 
quelqu'une  d'entre  elles  formant  annexes  audit  document  du  31  Janvier 
1893  est  reservee  a  un  examen  ulterieur,  sans  prejudice  du  droit  pour 
les  representants  des  deux  parties  de  discuter  la  question  dont  il  s'agit, 
ainsi  que  le  contenu  des  dites  annexes  au  cours  de  leurs  plaidoiries. 

I  will  now  proceed  to  read  it  in  English.  --  "  It  is  ordered  that  the 
Document  entitled  a  Supplementary  Report  of  the  British  Behring  Sea 
Commissioners,  dated  January  31st,  1893,  and  signed  by  George  Baden- 
Powell  and  George  M.  Dawson,  and  delivered  to  the  individual  Arbitra- 
tors by  the  Agent  of  Her  Britannic  Majesty  on  the  25lh  day  of  March, 
1893  and  which  contains  a  criticism  of,  or  argument  upon,  the  evi- 
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dence  in  the  documents  and  papers  previously  delivered  to  the  Arbitra- 
tors, be  not  now  received,  with  liberty,  however  to  Counsel  to  adopt  such 
document,  dated  January  31st,  1893,  as  part  of  their  oral  argument,  if 
they  deem  proper.  The  question  as  to  the  admissibility  of  the  documents, 
or  any  of  them,  constituting  the  appendices  attached  to  the  said  docu- 
ment of  January  31st,  1893,  is  reserved  for  further  consideration,  without 
prejudice  of  the  right  of  Counsel,  on  either  side,  to  discuss  that  question, 
or  the  contents  of  the  appendices,  in  the  course  of  the  oral  argument  ". 

Sir  Charles  Russell.  —  I  should  like  in  connection  with  the  order  of 
Tribunal  to  express  again  what  we  have  already  expressed  in  writing, 
namely,  our  readiness  to  hand  a  copy  of  a  the  "  Supplementary  Report  " 
to  the  Counsel  for  the  United  States,  without  prejudice  to  their  position, 
or  without  prejudice  to  any  right  which  they  have  or  conceive  they  have 
in  relation  to  the  future  admissibility  of  the  documents  refered  to  in 
the  appendices. 

The  President.  —  You  may  do  as  you  like  about  that.  If  the  gentle- 
men like  to  receive  it  they  are  free  to.  If  you  like  to  adopt  it  into  your 
oral  argument  then  it  will  be  a  part  of  your  oral  argument  and  the  gen- 
tlemen opposite  then  will  not  have  any  reason  not  to  receive  it. 

Mr  Justice  Harlan.  —  Of  course  the  United  States  Counsel  ought  to 
see  it  now  in  order  to  examine  the  appendices. 

Si  Charles  Russell.  —  Certainly. 

Mr  Phelps.  — We  shall  accept  the  proposal  of  my  learned  friend  and 
be  glad  to  receive  copies. 

Sir  Charles  Russell.  — The  Tribunal  will  recollect  lhat  we  made  the 
offer  at  the  lime  the  document  was  originally  produced. 

The  President.  —  You  did.  I  will  now  read  the  second  order  in  the 
argument  proposed  by  Mr  Phelps  at  the  end  of  the  last  sitting.  The 
second  motion  which  had  been  proposed  afler  the  first  had  been  argued. 

"  Le  Tribunal  decide  qu'il  differera,  jusqu'atel  moment  qui  sera  par  lui 
ulterieurement  indique,  d'entendre  plaider  et  de  prendre  en  consideration 
la  motion  presentee  le  4  avril  1893,  par  les  Etats-Unis  d'Amerique,  ten- 
dant  a  la  radiation  de  certains  passages  faisant  partie  du  contre-memoire 
et  des  moyens  de  preuve  du  Gouvernement  de  la  Grande-Bretagne  ". 

Then  I  will  read  that  in  English  :  "  It  is  ordered  that  the  argument 
and  consideration  of  the  motion  made  by  the  United  States  of  America, 
on  the  4lh  day  of  April,  1893,  to  strike  out  certain  parts  of  the  Counter- 
Case  and  proofs  of  the  Government  of  Great  Britain,  be  postponed  until 
such  time  as  may  be  hereafter  indicated  by  the  Tribunal." 

Now,  gentlemen,  we  are  ready  to  hear  you  address  us  on  the  merits  of 
the  case  and  the  principal  parts  of  the  case  —  we  are  very  anxious  and 
eager  that  we  should  enter  as  soon  as  possible  into  the  consideration  of 
this  important  matter  in  itself. 

Mr  Carter.  —  Mr  President,  it  would  be  an  evidence  of  insensibility 
on  my  part  if  in  proceeding  to  open  the  discussion  of  the  important  ques- 
tion with  which  we  are  to  deal  — 


—  194  — 

Sir  Charles  Russell.  —  1  beg  my  learned  friend's  pardon  for  one  mo- 
ment, but  1  should  be  very  glad  if  lie  would  allow  me  to  interrupt  him.  It 
has  been  arranged  between  my  learned  friend  Mr  IMielps,  and  myself,  with 
the  consent  of  my  learned  friend  Mr.  Carter,  that  before  the  argument  was 
opened,  it  should  be  explained  to  the  Tribunal  I  he  course  that  had  been 
agreed  upon  as  to  the  order  of  the  hearing  of  Counsel  between  my  learned 
friend  and  myself,  subject  always  to  that  arrangement  meeting  the 
approval  of  the  Tribunal.  It  is  necessary,  I  think,  that  1  should  make 
this  word  of  explanation,  because,  as  the  Tribunal  knows,  the  British 
Government  is  here  complaining  of  the  seizure  of  certain  vessels, 
under  circumstances  which  it  alleges  do  not  justify  that  seizure  :  and 
therefore  in  the  ordinary  course  of  tilings  it  might  be  thought  that  it 
lay  upon  Counsel  for  Great  Britain,  as  the  party  originally  complaining, 
to  open  the  case.  But  inasmuch  as  the  United  States  have  admitted  all  the 
facts  that  would  be  essential  to  establish  what  lawyers  call  a  prima  fade 
case,  namely,  inasmuch  as  the  facts  of  the  seizure  have  been  admitted, 
and  inasmuch  as  the  United  States  Government  has  adopted  the  responsi- 
bility for  those  seizures,  it  must  be  apparent  to  the  Tribunal  that  {\\Qprima 
facie  case  on  the  part  of  Great  Britain  would  be  of  a  merely  formal  kind; 
and  that  therefore  the  United  States  are  in  a  position  in  which  they  are 
required  to  justify,  upon  grounds  consistent  with  law,  the  seizures  of 
which  complaint  is  here  made.  In  those  circumstances  it  has  been  agreed 
between  us  that  it  would  be  the  more  regular  or  more  convenient  course 
for  my  learned  friends,  upon  whom,  in  the  way  I  mention,  the  onus  pro- 
bandi  lies,  to  open  their  case.  It  has  been  arranged  that  Mr  Carter  shall 
open,  to  be  followed  by  Mr  Coudert;  that  then  the  Counsel  for  Great  Bri- 
tain, my  learned  friends  Sir  Richard  Webster  and  Mr  Christopher  Robin- 
son, and  myself  shall  address  the  Tribunal;  and  the  ultimate  reply  shall 
rest  with  MrPhelps.  This  arrangement  being,  as  the  Tribunal  will  under- 
stand, and  as  I  have  intimated,  subject  to  such  views  as  the  Tribunal  may 
think  fit  to  throw  out,  and  may  suggest  as  convenient  at  any  intermediate 
stage  of  the  argument;  and  subject  also,  of  course,  to  any  necessity  which 
may  arise  for  the  re-arguing  of  particular  points. 

Of  course,  the  Tribunal  will  have  in  ils  mind  that  we  have  made  a  sub- 
mission that  did  not  directly  arise  on  the  motion  disposed  of  as  to  the 
division  of  these  questions.  I  do  not  intend  to  say  anything  at  this  mo- 
ment upon  that ;  but,  if  there  be  an  attempt  on  the  part  of  my  learned 
friends  to  deal  in  argument  with  the  question  of  Regulations  coincidenlly 
with  the  previous  questions,  we  shall  have  to  submit  that  that  is  not  a 
proper  or  a  convenient  course  to  be  pursued.  I  beg  my  learned  friend's 
pardon  for  having  momentarily  interrupted  him. 

The  President.  -  -  The  Tribunal  is  quite  ready  to  approve  of  all  the 
arrangements  which  Counsel  find  suitable  to  their  own  convenience,  and 
the  arrangement  as  slated  by  Sir  Charles  Russell,  if  agreed  upon  by  all 
the  other  Counsel  connected  in  the  argument  of  this  case,  will  be  perfectly 
agreeable  to  the  Tribunal.  I  will  only  stale  two  things  then,  that  in  the 
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arrangement  of  the  arguments  that  are  to  take  place  and  in  the  plan  and 
ordering  of  the  arguments  that  are  to  take  place  on  either  side,  it  would 
be  for  the  convenience  of  the  Tribunal  if  the  learned  Counsel  on  either 
side  were  to  be  kind  enough  to  keep  separate  the  arguments  on  the  mat- 
ters relating  to  the  legal  points  and  the  matters  relating  to  Regulations; 
I  mean  to  say,  to  argue  the  points  one  after  the  other  as  much  as  pos- 
sible, —  keep  the  five  legal  points  separate  from  the  question  of  Regula- 
tions. It  would  be  more  convenient  for  the  Tribunal  if  these  matters  could 
be  kept  separate  in  the  consideration  which  the  Tribunal  must  have  to 
give  to  them  ;  and,  consequently,  it  would  be  more  convenient  if  Counsel 
were  to  act  in  accordance  with  this  mode  of  preceding. 

Now,  Mr  Carter,  we  are  ready  to  proceed. 

Mr  Carter.  — I  was  saying,  Mr  President,  that  it  would  be  unbecoming 
in  me  in  opening  the  discussion  on  the  important  questions  with  which 
we  are  to  deal,  if  I  should  fail  to  express  myself  with  reference  to  the  no- 
velty and  the  importance  and  the  dignity  of  the  occasion,  and  of  the  high 
character  of  the  Tribunal  which  it  is  my  privilege  to  address.  You, 
Mr.  President,  in  acknowledging  the  honour  conferred  upon  you  by  your 
election  to  the  office  of  President,  expresed  in  appropriate  language  those 
aspirations  and  hopes  which  are  excited  and  gratified  by  so  judicial  an 
attempt  as  this  to  remove  all  occasion  for  the  employment  of  force  bet- 
ween nations  by  a  substitution  of  the  method  of  reason  in  the  settlement 
of  controversies.  I  beg  to  express  my  concurrence  in  those  sentiments. 
Nor  should  I  omit  a  grateful  recognition  on  the  part  of  the  United  States 
Government,  of  the  extreme  kindness  with  which  the  Agents  and  Counsel, 
have  been  received ;  not  only  has  this  magnificent  building,  with  all  its 
appliances,  been  freely  offered  for  the  deliberations  of  the  Tribunal 
itself,  but  every  aid  and  assistance  that  we  could  desire  have  been  freely 
extended  to  us.  We  recognise  in  this  a  fine  and  generous  hospitality, 
worthy  of  France  and  her  Capital,  —  the  fair  and  beautiful  Capital  of 
the  World. 

Mr  President,  in  reference  to  the  statement  which  was  made  by  my 
learned  friend  Sir  Charles  Russell,  as  to  the  order  of  proceeding  which 
Counsel  have  agreed  to  adopt  subject  to  the  approval  of  the  Tribunal, 
I  have  only  this  to  say;  we  do  not  distinctly  recognise  that  there  is  any 
special  onus  probandi  resting  on  the  United  States  to  substantiate  its  con- 
tentions in  reference  to  the  disputed  points.  Those  questions  in  our 
view  are  submitted  to  the  Tribunal,  and  it  is  for  the  Counsel  on  either  side 
alike  equally  to  substantiate  those  contentions,  —  or  whose  view  in  res- 
pect of  the  circumstances  which  make  it  proper  that  the  affirmative  should 
be  taken  by  the  United  States,  or  that  they  are  rather  the  party  that  are 
seeking  for  [the  affirmative  action  of  the  Tribunal  in  their  favour,  —  I 
have  nothing  more  to  add  in  reference  to  that;  and  there  is  no  essential 
point  of  difference  between  us.  Touching  the  suggestion  which  you, 
Mr  President,  have  just  made  respecting  the  importance  of  observing  a 
separation  between  the  questions,  so  to  speak,  of  right  and  those  which 
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concern  the  question  of  Regulations,  1  shall  endeavour  to  exactly  romply 
with  the  suggestion.  It  will  not  be  entirely  possible  altogether  to  sepa- 
rate those  questions;  but  the  direct  discussion  of  them  I  shall  keep  enti- 
rely separate.  Certain  considerations  concerning  the  question  of  Regu- 
lations will  arise  and  become  material  and  important  upon  the  argument 
of  the  question  of  property ;  but  I  shall  only  recur  to  the  question  of  Regu- 
lations in  the  argument  of  the  question  of  property  to  the  extent  to  which 
it  seems  to  me  that  it  may  be  material;  the  general  and  direct  discussion 
of  the  question  of  Regulations,  I  shall  endeavour  carefully  to  separate 
from  the  rest  of  my  argument. 

In  any  discussion,  Mr  President,  of  these  important  questions  which 
the  Tribunal  has  to  determine,  it  seems  to  me  that  it  will  be  important  in  the 
first  place  that  the  Tribunal  should  have  before  it  some  sketch  (as  brief 
and  concise  as  possible)  of  the  subject  matter  of  the  controversy,  of  the 
particular  occasions,  out  of  which  the  controversy  grew,  and  the  succes- 
sive steps  through  which  it  has  from  time  to  time  passed  until  it  has 
reached  the  stage  at  which  we  now  find  it.  The  learned  Arbitrators  will 
I  think  thus  be  able  to  breath  the  atmosphere,  as  it  were,  of  the  case  and 
to  approach  the  questions  as  the  parties  themselves  approach  them,  and 
thus  be  able  to  better  understand  and  appreciate  the  respective  conten- 
tions of  the  two  parties.  This,  therefore,  will  be  my  apology  (if  apology 
is  needed)  for  endeavouring  to  lay  before  you  a  sketch,  as  concise  as  I 
shall  be  able  to  make  it,  of  the  controversy  from  the  beginning,  before 
proceeding  to  discuss  the  particular  questions  which  have  arisen. 

The  case  has  reference,  as  you  are  well  aware,  to  the  great  fur-seal 
interests  which  are  centred  in  Behring  Sea  and  in  the  waters  adjoining 
that  sea.  Those  interests  began  to  assume  importance  something  like  a 
century  ago.  During  most  of  the  eighteenth  century  as  we  are  aware  the 
efforts  and  ambitions  of  various  European  Nations  were  directed  towards 
the  taking  possession  of,  and  the  settlement  and  colonization  of,  the  tempe- 
rate and  tropical  parts,  so  to  speak,  of  the  American  continent,  but  in  those 
efforts  Russia  seems  to  have  taken  a  comparatively  very  small  part,  if  any 
part  at  all.  Her  entreprise  and  ambition  were  directed  to  these  Nor- 
thern seas.  They  were  seas  which  bordered  upon  coasts  which  in  part  she 
already  possessed,  the  Siberian  coast  of  Behring  Sea.  From  that  coast 
explorations  were  made  by  enterprising  navigators  belonging  to  that 
nation  until  the  whole  of  Behring  Sea  was  discovered,  and  the  coasts  on 
all  its  sides  explored.  The  Aleutian  Islands  forming  its  southern  boun- 
dary were  discovered  and  explored,  and  a  part  of  what  is  called  the 
north-west  coast  of  the  American  continent  south  of  the  Alaskan  Penin- 
sula, and  reaching  south  as  far  as  50  or  54  degrees  of  latitude,  was  also 
discovered  by  Russian  navigators  and  establishments  were  at  certain 
places  formed  upon  it.  The  great  object  of  Russia  in  these  enterprises  and 
explorations  was  to  reap  for  herself  the  sole  profit  and  the  sole  benefit 
which  could  be  derived  from  these  remote  and  ice-bound  regions,  namely, 
that  of  the  fur-bearing  animals  which  inhabited  them,  and  which  were 
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gathered  by  the  natives,  the  few  natives  which  inhabited  those  regions. 
It  was  to  obtain  for  herself  the  benefit  of  those  animals  and  the  trade 
with  the  natives  who  were  engaged  ingathering  them,  which  constituted 
the  main  object  of  the  original  enterprise  prosecuted  by  her  navigators. 
They  had  at  a  very  early  period  discovered  what  was  called  the  Com- 
mander Islands  on  the  western  side  of  the  Behring  Sea,  and  which  were 
then,  as  they  are  now,  one  of  the  principal  resorts  and  breeding  places  of 
the  fur  seal,  and  they  were  carrying  on  a  very  large  or  a  considerable 
industry  in  those  animals  on  those  islands.  Prior  to  the  year  1787  one 
of  their  navigators,  captain  Pribilof  had  observed  very  numerous  bodies 
of  fur  seals  making  their  way  northwards  through!  the  passages  of  the 
Aleutian  chain.  Whither  they  were  going,  he  knew  not,  but  from  his 
knowledge  of  the  habits  of  the  seals  on  the  Commander  Islands,  he  could 
not  but  suppose  that  there  was  somewhere  north  of  the  Aleutian  chain 
and  in  the  Behring  Sea,  another  great  breeding  place,  a  resort  for 
these  animals.  He  then  expended  much  labour  in  endeavouring  to  dis- 
cover those  resorts.  In  the  year  1787,  I  think  on  one  of  those  voyages 
for  that  purpose,  he  suddenly  found  himself  in  the  presence  of  that  tre- 
mendous road  —  a  roar  almost  like  that  of  Niagara,  it  is  said,  which 
proceeds  from  the  countless  multitude  of  the  animals  on  the  islands. 

He  knew  then  that  the  object  for  which  he  was  seeking  had  been  attained, 
and  waiting  until  the  fog  had  lifted,  he  discovered  himself  in  the  pre- 
sence of  the  islands  to  which  his  name  was  afterwards  given.  That  was 
in  1787.  Immediately  following  that  discovery  the  Russians,  sometimes 
individually,  sometimes  associated  together  in  companies,  resorted  to  that 
island  which  was  uninhabited,  and  made  large  draughts  of  seals  from  it. 
This  mode  of  taking  them  was  by  an  indiscriminate  slaughter  of  males 
and  females,  and  of  course  it  was  not  long  before  the  disastrous  effects  of 
that  mode  of  taking  them  became  apparent.  They  were  greatly  reduced 
in  numbers,  and  at  one  or  more  times  seemed  to  be  upon  the  point,  almost, 
of  commercial  extermination.  By  degrees  they  gradually  learned  what  the 
laws  of  nature  were  in  respect  to  the  preservation  of  such  a  race  of  animals. 
They  learned  that  they  were  highly  polygamous  in  their  nalure,  and  that 
a  certain  draught  could  be  taken  from  the  superfluous  males,  without  sen- 
sibly depreciating  the  normal  numbers  of  the  herd.  Learning  those  facts, 
they  by  degrees  established  an  industry  upon  that  island,  removed  a  con- 
siderable number  of  the  population  of  one  or  more  of  the  Aleutian  Islands 
to  that  place,  and  kept  them  permanently  there  for  the  purpose  of  guarding 
the  seals  upon  the  island,  and  taking,  at  the  times  suitable  for  that  pur- 
pose, such  a  number  of  superfluous  males  as  the  knowledge  they  had  ac- 
quired taught  them  could  be  safely  taken.  The  system  which  they  estab- 
lished step  by  step  grew  more  regular  and  precise,  and  sometime,  I  think 
I  may  say,  in  the  neighborhood  of  1840,  they  had  adopted  a  regular  sys- 
tem which  absolutely  forbade  the  slaughter  of  any  females,  and  confined 
the  taking  to  young  males  under  certain  ages,  and  limited  the  taking  to  a 
certain  annual  number.  Under  that  reasonable  system,  conforming  to 
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natural  laws,  the  existence  of  that  herd  was  perpetuated,  and  its  numbers 
were  even  largely  increased,  so  that  at  the  time  when  it  passed  into  the 
possession  of  the  United  States  in  1867,  I  think  I  may  say,  it  was  true 
that  the  numbers  of  the  herd  were  then  equal  to,  if  not  greater  than  had 
ever  been  known  since  the  island  was  first  discovered.  A  similar  sys- 
tem had  been  pursued  by  the  Russians  with  similar  effect,  upon  the  Com- 
mander Islands  —  possessions  of  their  own  on  the  western  side  of  the 
Behring  Sea.  These  results,  so  useful  to  Russia,  so  beneficial  to 
mankind,  may  be  more  easily  appreciated,  by  comparing  them  with 
the  results  which  had  followed  from  the  discovery  of  other  homes  of  the 
fur-seals  in  other  seas.  It  is  well  known  that  south  of  the  Equator  and 
near  the  southern  extremity  of  the  Soulh  American  Continent,  there  were 
other  islands,  Massafuero,  San  Fernandez,  and  other  places  where  there 
were  seals  almost  in  equal  multitudes.  They  were  on  uninhabited  islands ; 
they  were  in  places  where  no  protection  could  be  extended  against  the  cap- 
ture of  them ;  they  were  on  places  where  no  system  of  regulation  limiting 
the  draughts  which  might  be  made  upon  them  could  be  established,  and 
the  consequence  was  in  a  few  short  years  they  were  practically  extermina- 
ted from  everyone  of  such  points,  and  have  remained  ever  since  practi- 
cally, and  in  a  commercial  point  of  view,  exterminated,  except  in  some 
few  places  over  which  the  authority  of  some  power  has  been  exercised, 
and  where  Regulations  have  been  established,  more  or  less  resembling 
those  adopted  on  the  Pribilof  Islands,  and  by  which  means  the  race  has 
to  a  certain  extent,  though  comparatively  small,  been  preserved. 

That  was  the  condition  of  things  when  these  islands  passed  into  the 
possession  of  the  United  States  under  the  Treaty  between  that  Government 
and  Russia  of  1867.  At  first  upon  the  first  acquisition  by  the  United 
States  Government  its  authority  was  not  immediately  established  and 
consequently  this  herd  of  seals  was  laid  open  and'  exposed  to  the 
indiscriminate  ravages  of  individuals  tempted  thither  by  their  hope 
of  gain  and  profit,  and  the  consequence  was  that  in  the  first  year 
something  like  210000  seals  were  taken,  and  although  some  discrimina- 
tion was  attempted  and  an  effort  was  made  to  confine  the  taking  as  far  as 
possible  to  males  only,  yet  those  efforts  were  not  in  every  respect  success- 
ful. That  great  draught  thus  irregularly  and  indiscriminately  made 
upon  them  had  undoubtedly  a  disastrous  effect,  but  the  following  year 
the  United  States  succeeded  in  establishing  its  authority  and  it  at  once 
re-stablished  the  system  which  down  to  that  time  had  been  pursued  by 
Russia,  and  which  had  been  followed  by  such  advantageous  results.  In 
addition  to  that  and  for  the  purpose  of  further  insuring  the  preservation 
of  the  herd  the  United  States  Government  resorted  to  national  legislation. 
Acts  were  passed,  the  first  of  them  as  early  as  the  year  1870,  designed 
to  protect  the  seal  and  other  fur  bearing  animals  in  Behring  Sea  and  other 
possessions  recently  acquired  from  Russia. 

At  a  later  period  this  statute,  with  others  which  were  subsequently 
passed,  were  revised  I  think  in  the  year  1873  when  the  general  revision 
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of  the  statutes  of  the  United  States  took  place.  They  were  revised  and 
made  more  stringent.  It  was  made  a  criminal  offence  to  kill  any  fe- 
male seals  and  the  taking  of  any  seals  at  all  except  in  pursuance  of  the 
authority  of  the  United  States  and  under  such  Regulations  as  they  might 
adopt  was  made  a  criminal  offence.  Any  vessel  engaged  in  taking  of 
female  seals  in  the  waters  of  Alaska  according  to  the  phrase  used  in  the 
statute  was  made  liable  to  seizure  and  confiscation,  and  in  this  way  it 
was  held  and  expected  that  fur  seals  would  be  preserved  in  the  future  as 
completely  as  they  had  been  in  the  past  and  that  this  herd  would  conti- 
nue to  be  still  as  productive  in  the  future  and  if  possible  made  more  pro- 
ductive. That  system  thus  established  by  the  United  States  in  the  year 
1868,  produced  the  same  results  as  had  followed  the  regulations  establi- 
shed by  Russia.  The  United  States  Government  were  enabled  even  to 
take  a  larger  draught  than  Russia  had  prior  to  that  time,  made  upon  the 
herd.  Russia  had  limited  herself  at  an  early  period  to  the  taking  of  so- 
mewhere between  30000  and  40000  seals  only.  Not  solely  perhaps 
for  the  reason  that  no  more  could  be  safely  taken  from  the  herd,  but 
also  for  the  reason,  as  I  gather  from  the  evidence,  that  at  that  time  the 
demand  for  seals  was  not  so  great  as  to  justify  the  putting  of  a  larger 
number  of  skins  upon  the  market.  At  a  later  period  of  the  occupation 
by  Russia  her  profits  were  increased,  and  at  the  lime  when  the  occupa- 
tion was  transferred  to  the  United  States  I  think  they  amounted  to  some- 
thing between  50000  and  70000  annually.  The  United  States  as  I  say 
took  100000  from  the  beginning  and  continued  to  make  those  annual 
draughts  of  100000  down  to  the  end  of  the  year  1889.  That  is  a  period 
of  something  like  nineteen  years. 

The  taking  of  this  number  of  100,000  did  not  at  first  appear  to  lead 
to  any  diminution  whatever  of  the  numbers  of  the  herd  and  it  was  not 
until  the  year  1890  or  a  few  years  prior  to  that  year,  a  diminution  in  the 
numbers  of  the  herd  was  first  observed  and  which  was  at  that  time  attri- 
buted to  causes  of  which  I  will  presently  say  something.  That  was  the 
industry  established  by  the  United  States.  It  was  a  very  beneficial  in- 
dustry, beneficial  in  the  first  instance  to  herself.  She  had  adopted  the 
practice  of  leasing  these  islands  upon  long  terms,  20  years,  to  a  private 
corporation,  and  those  leases  contained  an  obligation  to  pay  a  large  an- 
nual sum  in  the  shape  of  a  revenue  or  royalty  a  large  annual  gross  sum 
of  some  300,000  dollars  or  more.  In  addition  to  that  the  lessees  were 
required  to  pay  by  the  terms  of  the  lease  to  the  United  States  Govern- 
ment a  certain  sum  on  every  seal  captured  by  them  which  resulted,  of 
course,  in  the  enjoyment  by  the  United  States  of  a  still  larger  revenue. 
It  was  beneficial  to  the  lessees,  for  it  is  to  be  supposed  —  and  such 
was  the  fact,  that  they  were  enabled  to  make  a  profit  notwithstanding 
the  large  sums  they  were  obliged  to  pay  to  the  United  States  Goverment 
on  the  sale  of  the  skins  secured  by  them.  Rut  while  it  was  profitable 
to  the  United  States  and  profitable  to  the  lessees,  I  may  say  -  -  and  this 
is  what  at  all  thnes  I  wish  to  impress  upon  this  tribunal  —  it  was  still 
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more  important  and  beneficial  to  the  world  at  large.  The  fur  seal  is  one 
of  the  bounties  of  Providence  bestowed  upon  mankind  —  bestowed  upon 
mankind  in  general,  not  for  the  benefit  of  this  particular  nation  or  that 
particular  nation,  but  for  the  benefit  of  all  alike,  and  all  the  benefit  \\hich 
mankind  can  get  from  that  blessing  is  to  secure  the  annual  taking,  the 
use  and  the  enjoyment  of  the  increase  of  the  animal.  That  is  all  that 
they  can  obtain  from  it. 

If  they  seek  to  obtain  more,  it  is  an  abuse  of  the  blessing  involving 
destruction  and  necessary  destruction,  and  they  soon  deprive  themselves 
of  the  benefit  altogether.  This  therefore  was  the  benefit  to  mankind 
which  was  made  possible  to  and  enjoyed  by  mankind  by  this  particular 
mode  of  dealing  with  the  fur  seals  which  had  been  established  and  carried 
on  on  the  Pribiloff  Islands.  Mankind  got  the  benefit  of  the  entire  annual 
increase  and  at  the  same  time  the  stock  was  perpetually  preserved  and 
kept  from  any  sort  of  peril.  In  that  benefit  citizens  of  the  United  States 
enjoyed  no  advantage  over  the  rest  of  the  world.  The  whole  product 
of  the  trade  was  contributed  at  once  to  commerce  and  through  the 
instrumentality  of  commerce  was  carried  all  over  the  world  to  those  who 
desired  the  seal  skins.  Those  who  desired  seal  skins  wherever  they 
might  be  on  the  face  of  the  globe  and  whatever  nation  they  might  belong 
to,  got  them  upon  the  same  terms  that  the  citizens  of  the  United  States 
enjoyed  them.  This  contribution  to  the  annual  product  to  the  purposes 
of  commerce  to  be  dealt  with  as  commerce  deals  with  one  of  its  subjects, 
of  course  amounted  substantially  to  a  putting  up  of  the  whole  annual 
product,  to  auction,  and  it  was  awarded  to  the  highest  bidder  wherever 
he  might  dwell.  The  effect  of  this  was  also,  as  we  shall  have  occasion  to 
see,  in  the  course  of  this  discussion,  to  build  up  and  maintain  an  impor- 
tant industry  in  Great  Britain.  It  was  there  that  the  seal  skins  were 
manufactured  and  prepared  for  sale  in  the  market,  and  thousands  of 
people  were  engaged  in  that  industry  many  more,  indeed,  than  were 
engaged  in  the  industry  of  gathering  the  seals  in  the  Pribilof  Islands. 
That  particular  benefit  was  secured  to  Great  Britain  in  reference  to  this 
industry. 

Now,  in  the  few  years  preceding  1890,  the  Government  of  the  United 
States  were  made  aware  of  a  peril  to  the  industry  which  had  thus  been 
established  and  which  it  was  in  the  enjoyment  of;  a  peril  to  the  preser- 
vation of  this  race  of  seals;  and  it  was  a  peril  not  proceeding  from  what 
may  be  called  natural  causes  (such  as  the  Killer- Whale,  or  other  enemies 
which  prey  upon  the  seals  in  the  water)  but  a  peril  proceeding  from  the 
hand  of  man.  It  was  found  that  the  pratice  of  pelagic  sealing  which  had, 
for  many  years,  and  indeed  from  the  earliest  knowledge  of  these  regions, 
been  carried  on  to  a  very  limited  extent  by  the  Indians  who  inhabited  the 
coasts  and  for  the  purpose  of  obtaining  food  for  themselves  and  skins  for 
their  clothing,  —  a  very  limited  draught  made  upon  the  herds  in  that 
way —  it  was  found  that  this  practice  was  beginning  to  be  extended  so 
as  to  be  carried  on  by  the  whites  and  in  large  vessels  capable  of  procee- 
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ding  long  distances  from  the  shore  and  of  encountering  the  roughest 
weathers  and  of  carrying  boats  and  boatmen  and  hunters  armed  with 
every  appliance  for  taking  and  slaughtering  the  seals  upon  their  passage 
through  the  seas.  That  practice  began,  I  think,  in  the  year  1876 ;  but,  at 
first,  its  dimensions  were  small.  Vessels  were  fitted  out  mostly  from  a 
port  in  British  Columbia  and  confined  their  enterprise  to  the  North  Pa- 
cific Ocean,  not  entering  Behring  Sea  at  all;  and  their  draughts  upon  the 
seals,  even  in  the  North  Pacific  Ocean,  were  at  first  extremely  small, 
only  a  few  thousands  each  year;  but  the  business  was  found  to  be  a  pro- 
fitable one,  and,  of  course  as  its  profit  was  perceived,  more  and  more 
were  tempted  to  engage  in  it  and  a  larger  investment  of  capital  was 
made. 

More  and  more  vessels  prosecuted  the  fishery  in  the  North  Pacific 
Ocean;  and  in  1883  for  the  first  time,  a  vessel  did  venture  to  enter 
Behring  Sea.  The  learned  Arbitrators  will  perceive  why  up  to  this  time 
during  the  whole  of  the  Russian  and  the  whole  of  the  American  occupation 
of  these  Islands  there  had  been  no  such  thing  as  pelagic  sealing.  Those 
two  Nations  had  enjoyed  the  full  benefit  of  this  property,  the  full  benefit 
of  these  herds  of  seals  in  as  complete  a  degree  as  if  they  had  been 
recognised  as  the  sole  proprietors  of  them  and  as  if  a  title  in  them,  not 
only  while  they  were  ashore  and  upon  the  breeding  Islands,  but  while 
they  were  absent  upon  their  migrations,  —  as  if  a  title  had  been 
recognised  in  them  during  that  whole  period,  or,  if  a  title  had  not 
been  recognised,  there  had  been  some  Regulations  among  nations 
absolutely  prohibiting  ah1  pelagic  sealing.  Up  to  the  period  when  pelagic 
sealing  began  to  be  extended,  as  I  have  said,  those  advantages  were 
practically  enjoyed  by  Russia  and  the  United  States ;  and  at  first,  as  I 
have  said,  these  enterprises  did  not  extend  into  Behring  Sea,  but  were 
carried  on  in  the  North  Pacific  Ocean  and  south  and  east  of  the  Aleutian 
chain. 

Then  why  was  Behring  Sea  thus  carefully  abstained  from  ?  It  may, 
perhaps,  be  difficult  at  the  present  time  altogether  to  say.  It  may  be 
for  the  reason  that  it  was  further  off,  or  more  difficult  to  reach.  It  may 
be  for  the  reason  that  the  pelagic  sealers  at  first  did  not  suppose  that 
they  had  a  right  to  enter  Behring  sea  and  take  the  seals  there,  for 
it  was  well  known  that,  during  the  whole  Russian  occupation,  Russia 
did  assert  for  herself  an  exclusive  right  to  all  the  products  of  that  region 
of  the  globe,  and  it  was  also,  of  course,  well  known  to  all  Governments 
and  to  these  pelagic  sealers  that  the  United  States  had,  when  they  acceded 
to  the  sovereignty  over  these  regions,  asserted  a  similar  right  and  made 
the  practice  of  pelagic  sealing  (in  Behring  sea  at  least  perhaps  further)  a 
criminal  offence  under  their  Law.  But,  I  say,  whatever  the  cause,  it  was 
not  until  the  year  1883  that  any  pelagic  sealers  ventured  into  Behring 
sea.  During  that  year,  a  single  vessel  did  enter  there,  took  a  large  catch, 
was  very  successful,  received  no  injury,  was  not  called  to  any  account; 
and  this  successful  experiment  was,  of  course,  followed,  during  the  suc- 
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ceeding  years,  by  many  repetitions  of  the  same  enterprise.  The  extent 
to  which  pelagic  sealing  was  thus  carried  on  in  Behring  sea,  its  probable 
consequences  upon  the  herds  which  made  their  home  upon  the  Pribilof 
Islands  was  not  at  first  considered  either  by  the  United  Slates  or  by  the 
lessees  of  the  Islands.  There  was  no  means  bv  which  thev  could  easily 
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find  out  how  many  vessels  made  such  excursions,  and  they  did  not  at 
first  seem  to  suppose  that  their  interests  were  particularly  threatened  by 
them;  consequently,  for  the  first  two  or  three  years,  no  notice  seems  to 
have  been  taken  of  these  enterprises  by  the  Government  of  the  United 
States,  although  she  had  been  always  against  them . 

But  when  in  1886  this  practice  of  taking  seals  at  sea  became  so  lar- 
gely extended,  it  excited  apprehensions  for  the  safety  of  the  herd;  and  it 
was  perhaps  thought  at  that  lime  that  there  was  already  observable  in 
the  condition  of  the  herd  some  of  the  damaging,  destruclive  consequences 
of  the  pursuit  of  them  by  sea.  The  attention  of  the  United  States 
having  been  called  to  the  practice,  the  Government  determined  to  pre- 
vent it ;  and  the  mode  of  preventing  it,  the  first  method  that  the  Govern- 
ment resorted  to  was  an  enforcement  of  the  laws  upon  her  statute-book, 
which  prohibited  the  practice,  and  subjected  all  vessels  engaged  in  it  to 
seizure  and  confiscation.  Instruclions  were  accordingly  given  to  the 
Cruisers  of  the  United  States  to  arrest  the  practice,  and  enforce  those 
Laws;  and  Ihe  result  was  that,  in  the  year  1886,  three  British  vessels  and 
some  Americans  were  taken  engaged  in  that  pursuit,  illegally  under  the 
Laws  of  the  United  Stales.  They  were  carried  in  and  condemned. 

Those  seizures  were  in  1886.  They  were  followed  by  protest  on 
the  part  of  Great  Britain  and  thai  protesl  was  made  by  a  note  addressed 
by  Sir  Sackville  West  to  Mr  Bayard. 

Sir  Charles  Russell.  —  Give  us  the  references,  Mr  Carter,  please,  as 
you  go  along. 

Mr  Carter.  —  It  is  on  page  153,  vol.  1  of  the  appendix  to  the  United 
States  Case  : 

Washington,  September  27,  1886.  (Received  September  28). 

SIR  :  I  have  the  honor  to  inform  you  that  Her  Majesty's  Government  have  recei- 
ved a  telegram  from  the  commander-in-chief  of  Her  Majesty's  naval  forces  on  the 
Pacific  station  respecting  the  alleged  seizure  of  three  Bristish  Columbian  seal 
schooners  by  the  United  States  revenue  cruiser  Corwin,  and  I  am  in  consequence 
instructed  to  request  to  be  furnished  with  any  particulars  which  the  United  States 
Government  may  posses  relative  to  this  occurrence. 

I  have,  etc., 

That  was  the  first  note  addressed  by  the  British  Government  in  con- 
sequence of  these  seizures  and  as  the  learned  Arbitralors  will  perceive  il 
called  only  for  informalion.  Mr  Bayard,  who  was  then  the  American 
Secretary  of  Stale,  did  nol  immedialely  respond  to  this  nole.  He  could 
nol  give  the  requisite  information.  The  locality  as  you  will  perceive,  is 
exceedingly  remote  from  Washington  and  communication  with  il  could 
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only  be  had  on  rare  occasions.  The  opportunities  for  communication 
were  very  few,  and  therefore  it  was  necessary,  it  was  unavoidable  that  a 
very  considerable  period  of  time  would  elapse  before  the  United  States 
could  procure  the  information  desired  by  the  British  Government,  and 
inform  them  of  the  particulars.  But  of  course  at  that  time  the  United 
States  Government  was  called  upon  to  consider  questions  that  would  thus 
be  likely  to  arise  and  to  determine  the  course  it  would  be  best  for  them 
to  pursue  in  reference  to  those  questions;  and  they  were  called  upon  at 
that  time  —  they  perhaps  had  been  considering  it  before,  but  at  least  at 
that  time  —  to  consider  the  exigency  with  which  they  were  thus  confron- 
ted. What  was  it?  Here  had  been  an  industry  carried  on  for  three 
fourths  of  a  century  by  Bussia  before  the  acquisition  by  the  United  States. 
It  had  been  continued  by  the  United  States  for  twenty  years  and  conti- 
nued with  all  the  benefits  to  the  United  States  and  to  the  world  which  I 
have  mentioned.  It  was  threatened  by  this  practice  of  pelagic  sealing 
which  was  rapidly  extending  itself.  What  was  pelagic  sealing?  for  that 
was  the  thing  which  at  first  arrested  the  attention  of  the  United  States 
Government?  What  was  pelagic  sealing,  and  what  were  its  obvious  and 
its  necessary  consequences?  I  must  say  a  single  word  or  two  upon 
that  point,  although  it  will  subsequently  form  a  subject  of  more  extended 
discussion;  but  right  upon  its  face,  pelagic  sealing  appeared  to  be,  as  it 
undoubtedly  was,  simply  a  method  of  destroying  the  race  of  seals. 

Senator  Morgan.  —  Before  you  proceed  to  argue  that,  I  would  like 
to  ask  a  question  about  the  sealers  in  Bering  Sea. 

Mr  Carter.  -  -  Certainly. 

Senator  Morgan.  —  I  find  a  table  in  this  appendix  to  the  Case  of  the 
United  States,  which  states  that  the  "  City  of  San  Diego  "  a  schooner, 
was  seized  by  the  United  States  Government  on  July  17th,  and  it  was 
an  United  States  ship. 

Mr  Carter.  -  -  Yes. 

Senator  Morgan.  —  And  then  the  "  Thornton  ",  the  "  Carolina",  and 
the  "  Onward  "  were  seized  subsequently  on  August  first  and  second,  and 
they  were  British.  Is  that  the  proper  statement  as  you  understand  it? 

Mr  Carter.  -  Yes;  I  so  understand  it.  The  first  seizures  that  were 
made  were  both  American  and  British  possessions. 

Senator  Morgan.  -  The  first  seizure  that  was  made,  according  to 
this  table  —  and  that  is  the  reason  1  call  your  attention  to  it  —  was  an 
United  States  ship  on  July  17th,  and  then  the  next  seizure  was  August  1st 
of  British  vessels. 

Mr  Carter.  -  -  Doubtless  that  is  correct.  I  have  not  carried  in  my 
mind  the  fact,  which  is  of  course  true,  that  the  first  seizure  made  was  of 
an  American  vessel.  It  would  appear  to  be  so  by  the  statement  which 
was  read  by  the  learned  Arbitrator. 

I  have  said  that  pelagic  sealing  seemed  to  be  simple  destruction.  It 
was  destruction  because  it  was  not  regulated.  It  was  destruction  because 
it  proceeded  in  defiance  of  the  obvious  and  well  known  laws  which  govern 
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the  protection  and  preservation  of  Hie  race  of  seals.  If  it  continued  it 
seemed  to  the  United  States  that  it  would  as  surely  result  in  the  destruc- 
tion of  seals  as  the  indiscriminate  slaughter  of  them  in  the  islands  of  the 
Southern  ocean  had  resulted  in  the  destruction  of  the  herds  in  that  quar- 
ter of  the  globe. 

They  could  not  imagine  that  that  could  be  right.  They  could  not  ima- 
gine that  it  was  right  or  proper  for  any  nation  or  any  men  anywhere  upon 
the  globe,  on  the  sea  or  on  the  land,  to  sweep  out  of  existence  one  of  the 
bounties  of  Providence.  They  could  not  imagine  that,  when  there  was 
an  industry  established  and  in  full  operation  and  which  had  been  for 
nearly  a  century,  by  which  the  whole  benefit  of  this  race  of  animals  was 
secured  and  permanently  secured  to  man,  without  any  peril  to  the  stock, 
that  any  man  or  any  nation  could  rightfully  on  the  sea,  or  anywhere  else, 
come  in  and  by  an  indiscriminate  and  destructive  pursuit  of  the  animal 
take  away  that  benefit  for  ever  from  mankind.  So  it  seemed  to  them, 
and  so  therefore  they  had  no  hesitation  in  giving  the  instructions  which 
resulted  in  the  seizure  of  these  vessels;  and  those  seizures  resulted  in  the 
demand  which  I  have  just  read. 

I  have  said  that  there  was  no  immediate  answer  to  this  call  of  the 
British  Government  because  owing  to  the  remoteness  of  the  situation  the 
necessary  information  could  not  be  procured.  It  was  followed  up,  there- 
fore very  properly  by  Her  Majesty's  representative,  and  on  the  21st  of 
October,  1886  he  addressed  to  Mr  Bayard  another  note  which  will  also  be 
found  on  page  153  of  the  same  volume,  as  follows  : 

Washington,  October  21,  1886  (Received  October,  22.) 

SIR  :  With  reference  to  my  note  of  the  27th  ultimo,  requesting  to  be  furnished 
with  any  particulars  which  the  United  States  Government  may  possess  relative  to 
the  seizure  in  the  North  Pacific  waters  of  three  British  Columbian  seal  schooners  by 
the  United  States  revenue  cruiser  Corwin,  and  to  which  I  am  without  reply,  I  have 
the  honor  to  inform  you  that  I  am  now  instructed  by  the  Earl  of  Iddesleigh,  Her 
Majesty's  principal  secretary  of  state  for  foreign  affairs,  to  protest  in  the  name  of 
Her  Majesty's  Government  against  such  seizure,  and  to  reserve  all  rights  to  compen- 
sation. 

I  have,  etc., 

The  stale  of  mind  in  which  the  representatives  of  the  British  Govern- 
ment appear  to  be  at  this  time  is  represented  by  a  note  from  Earl  of 
Iddesleigh  to  Sir  Lionell  Sackville  West,  which  preceded  the  sending  of 
the  note  which  I  have  last  mentioned.  That  w:as  written  on  the  30th 
of  October  1886.  It  proceeds  with  mentioning  the  fact  that  Her  Majesty's 
Government  was  still  awaiting  the  result  of  the  application  to  the  United 
States  for  information. 

Sir  Charles  Russell.  -  -  It  did  not  precede  the  other.     It  is  later. 

Mr  Carter.  —  Yes,  it  is  a  later  note.  I  am  much  obliged  to  you.  It 
is  a  later  note,  dated  October  30lh  : 
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Earl  of  Iddesleigh  to  Sir  L.  S.  Sackville  West. 

Foreign  Office,  October  30,  1886. 

SIR  :  Her  Majesty's  Government  are  still  awaiting  a  report  on  the  result  of  the 
application  which  you  were  directed  by  my  dispatch  No  181,  of  the  9th  ultimo,  to 
make  to  the  Government  of  the  United  States  for  information  in  regard  to  the  re 
ported  seizure  by  the  United  States  revenue  cutter  Corwin  of  three  Canadian 
schooners  while  engaged  in  the  pursuit  of  seals  in  Behring's  Sea. 

In  the  meanwhile  further  details  in  regard  to  these  seizures  have  been  sent  to 
this  country,  and  Her  Majesty's  Government  now  consider  it  incumbent  on  them  to 
bring  to  the  notice  of  the  United  States  Government  the  facts  of  the  case  as  they 
have  reached  them  from  British  sources. 

It  seems  the  British  Government  had  obtained  some  information 
which  they  had  expected  from  the  Government  of  the  United  States... 

It  appears  that  the  three  schooners  named  respectively  the  "  Carolina  ",  and 
the  "  Onward  ",  and  the  "  Thornton  "  were  fitted  out  in  Victoria,  British  Columbia 
for  the  capture  of  seals  in  the  waters  of  the  Northern  Pacific  Ocean  adjacent  to 
Vancouver's  island,  Queen  Charlotte  islands  and  Alaska. 

According  to  the  depositions  enclosed  herewith  from  some  of  the  officers  and 
men  these  vessels  were  engaged  in  the  capture  of  seals  in  the  open  sea,  out  of  sigth 
of  land  when  they  were  taken  possession  of  on  or  about  the  1st  of  August  last  by 
the  United  States  Revenue  cutter  "  Corwin  "  -  the  "  Carolina  "  in  latitude  55°oO' 
North,  Longitude  168°53'  West;  the  "  Onward  "  in  latitude  50°  and  52'  North  and 
Longitude  167°  and  55'  West,  and  the  Thornton  in  about  the  same  latitude  and 
longitude. 

They  were  all  at  a  distance  of  more  than  sixty  miles  from  the  nearest  land  at 
the  time  of  their  seizure  and  on  being  captured  were  towed  by  the  "  Corwin  "  to 
Ounalaska,  where  they  are  still  detained.  The  crews  of  the  "  Carolina  "  and 
1 '  Thornton  ",  with  the  exception  of  the  Captain  and  one  man  of  each  vessel  detained 
at  that  port,  were  it  appears  sent  by  the  steamer  St.  Paul  to  San  Francisco,  Cal. 
and  then  turned  adrift,  white  the  crew  of  the  "  Onward  "  were  kept  at  Ounalaska. 

At  the  time  of  their  seizure,  the  "  Carolina  "  had  six  hundred  and  eighty  six 
sealskins  on  board;  the  "  Thornton  ",  four  hundred  and  four,  and  the  "  Onward  ", 
nine  hundred;  and  these  were  detained,  and  would  appear  to  be  still  kept  at  Ouna- 
laska, along  with  the  schooners  by  the  United  States  authorities. 

According  to  information  given  in  the  "  Alaskan  "  a  news-paper  published  at 
Sitka,  in  the  territory  of  Alaska,  and  dated  the  4th  of  September,  1886,  it  is 
reported  : 

1.  That  the  master  and  mate  of  the  schooner  "  Thornton  "  were  brought  for 
trial  before  judge  Dawson  in  the  United  States,  District  Court  at  Sitka,  on  the  30th 
of  August  last. 

2.  That  the  evidence  given  by  the  officers  of  the  United  States  revenue  cutter 
"  Corwin  "  went  to  show  that  the  "  Thornton  "  was  seized  while  in  Behring  Sea, 
about  60  or  70  miles  Southeast  of  St.  George  island,  for  the  offence  of  hunting  and 
killing  seals  within  that  part  of  Behring  Sea,  which  (it  was  alleged  by  the  Alaska 
newspaper)  was  ceded  to  the  United  States  by  Russia  in  1867. 

3.  That  the  Judge  in  his  charge  to  the  jury,  after  quoting  the  first  article  of  the 
Treaty  of  the  30th  of  March  1867  between  Russia  and  the  United  States  in  which 
the  Western  boundary  of  Alaska  is  defined,  went  on  to  say  : 

Then  he  gives  an  extract  from  the  Judges  charge. 

•4.  That  the  jury  brought  in  a  verdict  of  guilty  against  the  prisoners,  in  accor- 
dance with  which  the  Master  of  the  "  Thornton  ",  Hans  Guttonson,  was  sentenced 
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to  imprisonment  for  thirty  days  and  to  pay  a  fine  of  $  500;  and  the  mate  of  the 
"  Thornton  ",  Norman,  was  sentenced  to  imprisonment  for  thirty  days,  and  to  pay 
a  fine  of  S  300;  which  terms  of  imprisonment  are  presumably  being  now  carried 
into  effect. 

There  is  also  reason  to  believe  that  the  masters  and  mates  of  the  "  Onward  " 
and  "  Carolina  "  have  since  been  tried  and  sentenced  to  undergo  penalties  similar 
to  those  now  being  inflicted  on  the  master  and  mate  of  the  «  Thornton  ". 

Sir  Charles  Russell.  — I  would  be  glad,  if  it  is  not  inconvenient  to  ray 
friend,  if  he  would  read  the  grounds  of  the  Judge's  charge. 
Mr  Carter.  —  Certainly. 

Sir  Charles  Russell.  —  Beginning  with  the  words  "  All  the  waters  ". 
Mr  Carter.  -  -  This  is  the  part  quoted  from  the  Judge's  charge  : 

All  the  waters  within  the  boundary  set  forth  in  this  Treaty  to  the  Western  end 
of  the  Aleutian  Archipelago  and  chain  of  islands  are  to  be  considered  as  comprised 
within  the  waters  of  Alaska,  and  all  the  penalties  prescribed  by  law  against  the 
killing  of  fur-bearing  animals  must,  therefore,  attach  against  any  violation  of  law 
within  the  limits  heretofore  described.  If  therefore,  the  jury  believe  from  the  evi- 
dence, that  the  defendants  by  themselves  or  in  conjunction  with  others,  did,  on  or 
about  the  time  charged  in  the  information,  kill  any  otter,  mink,  marten,  sable  or 
fur-seal,  or  other  fur-bearing  animal  or  animals,  on  the  shores  of  Alaska  or  in  the 
Behring  Sea  east  of  193  degress  of  west  longitude,  the  jury  should  find  the  defen- 
dants guilty  and  that  the  boundary  in  the  Treaty  is  the  western  boundary  named  in 
the  Treaty  of  cession  to  the  United  States  from  Russia. 

The  jury  should  find  the  defendants  guilty  and  assess  their  punishment  sepa- 
rately at  a  fine  of  not  less  than  #  200  nor  more  than  8  1,000,  or  imprisonment  nor 
more  than  six  months,  or  by  both  such  fine  (within  the  limits  herein  set  forth)  and 
imprisonment. 

Lord  Iddesleigh  continues  : 

You  will  observe  from  the  facts  given  above,  that  the  authorities  of  the  United 
States  appear  to  lay  claim  to  the  sole  sovereignty  of  that  part  of  Behring  Sea  lying 
east  of  the  westerly  boundary  of  Alaska,  as  defined  in  the  first  article  of  the  treaty 
concluded  between  the  United  Stales  and  Russia  in  1867,  by  which  Alaska  was 
ceded  to  the  United  Stales,  and  which  includes  a  stretch  of  sea  extending  in  its 
widest  part  some  600  or  700  miles  easterly?  [westerly?]  from  the  mainland  of 
Alaska. 

In  support  of  this  claim,  those  authorities  are  alleged  to  have  interfered  with  the 
peaceful  and  lawful  occupation  of  Canadian  citizens  on  the  high  seas,  to  have  taken 
possession  of  their  ships,  to  have  subjected  their  property  to  forfeiture,  and  to  have 
visited  upon  their  persons  the  indignity  of  imprisonment. 

Such  proceedings,  if  correctly  reported,  would  appear  to  have  been  in  violation 
of  the  admitled  principles  of  international  law. 

I  request  that  you  will,  on  the  receipt  of  this  dispatch,  seek  an  interwiew  with 
Mr  Bayard,  and  make  him  aquainted  with  the  nature  of  the  information  with  which 
Her  Majesty's  Government  have  been  furnished  respecting  this  matter,  and  state  to 
him  that  they  do  not  doubt  that,  if  on  inquiry  it  should  prove  to  be  correct,  the 
Government  of  the  United  Slates  will,  with  their  well  known  sense  of  justice,  at  once 
admit  the  illegality  of  the  proceedings  resorted  to  against  the  British  vessels  and 
the  British  subjects  above  mentioned,  and  will  cause  reasonable  reparation  to  be 
made  for  the  wrongs  to  which  they  have  been  subjected  and  for  the  losses  which 
they  have  sustained. 

Should  Mr  Bayard  desire  it,  you  are  authorized  to  leave  with  him  a  copy  of 
this  dispatch. 

1  am,  etc. 

IDDESLEIGH. 
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The  learned  Arbitrators  will  thus  perceive  the  ground  which  the  Bri- 
tish Government  were  at  first  disposed  to  take,  and  a  copy  of  this  dispatch 
was  eventually  communicated  no  doubt,  and  therefore  they  did  take  this 
ground  originally,  and  that  this  business  of  pelagic  sealing  was  a  peace- 
ful and  lawful  occupation  on  the  high  seas,  and  that  being  such  it  could 
not  be  interferred  with,  nor  could  those  who  were  engaged  in  it  be  taken 
and  their  property  confiscated  by  the  action  of  the  United  States  Govern- 
ment. The  ground  was  that  this  action  of  the  United  States  Government 
is  taken  at  a  greater  distance  than  three  miles  from  the  shore,  outside 
of  our  jurisdiction  and  is  therefore  unauthorized  on  the  part  of  the 
Government  of  the  United  States  and  unlawful.  The  grounds  are  two  : 
first,  that  the  occupation  of  pelagic  sealing  is  a  peaceful  and  lawful  one; 
second,  that  outside  upon  the  high  seas  the  Government  of  the  United 
States  has  no  authority  to  arrest  British  vessels. 

These  requests  from  the  representative  of  the  Government  of  Great 
Britain  upon  Mr  Bayard  for  information  were  from  time  to  time  repeated 
during  the  delay  which  occurred,  and  which  was  made  necessary  by  the 
great  remoteness  of  the  scene  of  the  difficulties  from  the  city  of  Washing- 
ton ;  and  on  the  4th  of  April,  1887,  this  note  was  addressed  to  Mr  Bayard, 
on  page  159  of  the  first  volume  of  the  Appendix  to  the  United  States  Case  : 

Washington,  April  4,  1887  (received  april  4). 

SIR  :  In  view  of  the  approaching  fishing  season  in  Behring  Sea  and  the  fitting 
out  of  vessels  for  fishing  operations  in  those  waters,  Her  Majesty's  Government 
have  requested  me  to  inquire  whether  the  owners  of  such  vessels  may  rely  on  being 
unmolested  by  the  cruisers  of  the  United  States  when  not  near  land. 

Her  Majesty's  Government  also  desires  to  know  whether  documents  referred  to 
in  your  note  of  the  3d  of  February  last  connected  with  the  seizure  of  certain  British 
vessels  beyond  the  three-mile  limit  and  legal  proceedings  connected  therewith  have 
been  received.  And  I  have  the  honor  therefore  to  request  you  to  be  good  enough 
to  enable  me  to  reply  to  these  inquiries  on  the  part  of  Her  Majesty's  Government 
with  as  little  delay  as  possible. 

I  have,  etc., 

L.  S.  SACKVILLE  WEST. 

In  that  note,  as  you  will  perceive,  two  points  are  made;  first  that  some 
instructions  should  be  given  to  United  States  cruisers  so  that  British 
sealers  should  not  be  molested  in  the  forthcoming  season;  and  second, 
an  inquiry  whether  the  information  desired  had  been  received. 

On  the  12lh  of  April,  Mr  Bayard  replies  to  that  note  as  follows  : 

Department  of  State,  Washington,  April  12,  1887. 

SIR  :  I  have  the  honor  to  acknowledge  your  note  of  the  4th  instant  relative  to  the 
lishories  in  Behring  Sea,  and  inquiring  whether  the  documents  referred  to  in  my 
note  of  February  3,  relating  to  the  cases  of  seizure  in  those  waters  of  vessels 
charged  with  violating  the  laws  of  he  United  States  regulating  the  killing  of  fur 
seals,  had  been  received. 

The  records  of  the  judicial  proceedings  in  the  cases  in  the  district  court  in 
Alaska  referred  to,  were  only  received  at  this  Department  on  Saturday  last,  and  are 
now  under  examination. 
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The  remoteness  of  the  scene  of  the  fur  seal  fislicrirs  and  the  special  peculiarities 
of  that  industry  have  unavoidably  delayed  the  Treasury  officials  in  framing  appro- 
priate regulations  and  issuing  orders  to  United  States  vessels  to  police  the  Alaskan 
waters  for  the  protection  of  the  fur  seals  from  indiscriminate  slaughter  and 
consequent  speedy  extermination. 

The  laws  of  the  United  States  in  this  behalf  are  contained  in  the  Revised  Sta- 
tutes relating  to  Alaska,  in  sections  1956-1971,  and  have  been  in  force  for  upwards 
of  seventeen  years;  and  prior  to  the  seizures  of  last  summer  but  a  single  infraction 
is  known  to  have  occurred,  and  that  was  promptly  punished. 

The  question  of  instructions  to  Government  vessels  in  regard  to  preventing  the 
indiscriminate  killing  of  fur  seals  is  now  being  considered,  and  1  will  inform  you 
at  the  earliest  day  possible  what  has  been  decided,  so  that  British  and  other  vessels 
visiting  the  waters  in  question  can  govern  themselves  accordingly. 

1  have,  etc., 

T.  F.  BAYARD. 

That  was  followed  by  a  note  from  the  British  Minister  to  Mr  Bayard, 
on  July  8th  : 

SIR  :  With  reference  to  your  note  of  the  12th  April,  stating  that  the  records  of 
the  judicial  proceedings  in  the  cases  of  the  British  vessels  seized  in  the  Behring  Sea 
had  been  received,  I  have  the  honor  to  inform  you  that  the  Marquis  of  Salisbury 
has  instructed  me  to  request  you  to  be  good  enough  to  furnish  me  with  a  copy  of 
the  same  for  the  information  of  Her  Majesty's  Government. 

Mr  Bayard  addresses  a  note  on  the  llth  of  July  to  Sir  Lionell  Sack- 
ville  West  as  follows  : 

SIR  :  Complying  with  the  request  contained  in  your  note  of  the  8th  instant, 
conveyed  to  me  under  the  instructions  of  your  Government,  I  have  the  honor  to 
enclose  you  two  printed  copies  of  the  judicial  proceedings  in  the  United  States 
district  court  for  the  District  of  Alaska  in  the  several  cases  of  libel  against  the 
schooners  Onward,  Carolina  and  Thornton,  for  killing  fur  seals  in  Alaskan  waters. 


The  furnishing  of  these  records  to  the  representative  of  the  British 
Government,  containing  a  full  report  of  the  proceedings  in  the  district 
court  of  Alaska  of  course  conveyed  to  the  British  Government  full  infor- 
mation of  the  grounds  upon  which  vessels  of  that  nation  had  been  seized 
and  carried  in  and  condemned.  Upon  those  records  having  been  received 
by  the  British  Government  they  were  transmitted  to  Lord  Salisbury,  and 
upon  examination  of  them,  and  upon  acquiring  full  knowledge,  as  he  Ihcn 
did,  of  the  ground  upon  which  the  vessels  had  been  seized  and  condem- 
ned he  addresses  a  note  to  the  British  Minister  in  Washington,  of  which 
a  copy  was  to  be  furnished  to  the  UnitedStates  Government,  and  reconsi- 
ders those  grounds  and  states  the  attitude  of  the  British  Government  in 
relation  to  them.  That  letter  was  written  on  the  10th  of  September,  1887. 
Something  like  a  year  had  elapsed,  the  learned  Arbitrators  will  perceive 
from  the  time  of  the  original  seizures,  which  time  had  been  occupied  or 
not  occupied  in  the  endeavour  to  obtain  this  information  The  Marquis  of 
Salisbury  writes  : 
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Marquis  of  Salisbury  to  Sir  L.  S.  Sackville  West. 

[Left  at  the  Department  of  State  by  Sir  L.  S.  Sackville  West,  September  23,  1887.] 

Foreign  Office,  September  10,  1887. 

SIR  :  By  a  dispatch  of  the  30lh  October  last  (No.  214)  the  late  Earl  of  Iddesleigh 
instructed  you  lo  call  the  attention  of  the  United  States  Secretary  of  State  to  the 
circumstances  of  the  seizure  in  Behring's  Sea,  by  the  American  cruiser  Corwin, 
of  some  British  Canadian  vessels  ;  and  his  lordship  directed  you  to  state  to  Mr 
Secretary  Bayard  that  Her  Majesty's  Government  felt  sure  that  if  the  proceedings 
which  were  reported  to  have  taken  place  in  the  United  States  district  court  were 
correctly  described  the  United  States  Government  would  admit  their  illegality,  and 
would  cause  reasonable  reparation  to  be  made  to  the  British  subjects  for  the  wrongs 
lo  which  they  had  been  subjected  and  for  the  losses  which  they  had  sustained. 

By  a  previous  dispatch  of  the  9th  September,  you  had  been  desired  to  ask  to  be 
furnished  with  any  particulars  which  the  United  States  Government  might  possess 
relative  to  the  seizures  in  question  ;  and  on  the  10th  October  you  were  instructed 
to  enter  a  protest  on  behalf  of  Her  Majesty's  Government,  and  reserve  for  conside- 
ration hereafter  all  rights  to  compensation. 

Nearly  four  months  having  elapsed  without  any  definite  information  being 
furnished  by  the  United  States  Government  as  to  the  grounds  of  the  seizures,  my 
predecessor  instructed  you,  on  the  8th  of  June  [January?]  last,  to  express  to  Mr  Bayard 
the  concern  of  Her  Majesty's  Government  at  the  delay,  and  to  urge  the  immediate 
attention  of  the  United  States  Government  to  the  action  of  the  American  authorities 
in  their  treatment  of  these  vessels  and  of  their  masters  and  crews. 

On  the  3d  February  Mr  Bayard  informed  you  that  the  record  of  the  judicial 
proceedings  which  he  had  called  for  was  shortly  expected  to  reach  Washington, 
and  that,  without  conclusion  at  that  time  of  any  questions  which  might  be  found 
to  be  involved  in  these  cases  of  seizures,  orders  had  been  issued  by  the  President's 
direction  for  the  discontinuance  of  all  pending  proceedings,  the  discharge  of  the 
vessels  referred  to,  and  the  release  of  all  persons  under  arrest  in  connection 
therewith. 

On  the  4th  of  April,  under  instructions  from  me,  you  inquired  of  Mr  Bayard, 
in  view  of  the  approaching  fishing  season  in  Behring's  Sea,  whether  the  owners  of 
British  vessels  might  rely  when  not  near  land  on  being  unmolested  by  the  cruisers 
of  the  United  Slates,  and  you  again  asked  when  the  record  of  the  judicial  pro- 
ceedings might  by  expected. 

Mr  Bayard  informed  you,  in  reply  (12th  April),  that  the  papers  referred  to  had 
reached  him  and  were  being  examined;  that  there  had  been  unavoidable  delay  in 
framing  appropriate  regulations  and  issuing  orders  to  the  United  Stales  vessels  to 
police  the  Alaskan  waters;  that  the  Revised  Statutes  relating  to  Alaska,  sections 
1956  and  1971,  contained  the  laws  of  the  United  States  in  relation  to  the  matter  ;and 
that  the  regulations  were  being  considered,  and  he  would  inform  you  at  the  earliest 
day  possible  what  had  been  decided,  so  that  British  and  other  vessels  might  govern 
themselves  accordingly, 

In  view  of  the  statements  made  by  Mr  Bayard  in  his  note  of  the  3d  February, 
to  which  I  have  referred  above,  Her  Majesty's  Government  assumed  that,  pending 
a  conclusion  of  the  discussion  between  the  two  Governments  on  the  general  ques- 
lion  involved,  no  further  similar  seizures  of  British  vessels  would  be  made  by  order 
of  the  United  States  Government.  They  learn,  however,  from  the  contents  of  MrBa- 
yard's  note  of  the  13th  ullimo,  inclosed  in  your  dispatch,  No,  245,  of  the  15th 
ultimo,  that  such  was  not  the  meaning  which  he  intended  should  be  attached  to  his 
communication  of  the  3d  February ;  and  they  deeply  regret  to  find  a  proof  of  their 
misinterpretation  of  the  intentions  of  the  United  States  Government  from  an  an- 
nouncement recently  received  from  the  commandor-in-chief  of  Her  Majesty's  naval 
forces  in  the  Pacific,  thai  several  more  British  vessels  engaged  in  seal  hunting  in 
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Behring's  Sea  have  been  seized  when  a  long  distance  from  land  by  an  American 
revenue  vessel. 

Her  Majesty's  Government  have  carefully  considered  the  transcript  record  of  the 
judicial  proceedings  in  the  United  States  district  court  in  the  several  cases  of  the 
schooners  Carolina,  Onward,  and  Thornton,  which  were  communicated  to  you  in 
July,  and  were  transmitted  to  me  in  your  dispatch,  No,  196,  of  the  12th  of  that 
month,  and  they  can  not  find  in  them  any  justification  for  the  condemnation  of 
those  vessels. 

The  libels  of  information  allege  that  they  were  seized  for  killing  fur  seal  within 
the  limits  of  Alaska  Territory,  and  in  the  waters  thereof,  in  violation  of  section 
1956  of  the  Revised  Statutes  of  the  United  States;  and  the  United  States  Naval  Com- 
mander Abbey  certainly  affirmed  that  the  vessels  were  seized  within  the  waters  of, 
Alaska,  but  according  to  his  own  evidence,  they  were  seized  75,  115,  and  70  miles 
respectively,  south-southwest  of  St-George's  Island. 

It  is  not  disputed,  therefore,  that  the  seizures  in  question  were  effected  at  a 
distance  from  land  far  in  excess  of  the  limit  of  maritime  jurisdiction,  which  any 
nation  can  claim  by  international  law,  and  it  is  hardly  necessary  to  add  that  such 
limit  can  not  be  enlarged  by  any  municipal  law. 

The  claim  thus  set  up  appears  to  be  founded  on  the  exceptional  title  said  to 
have  been  conveyed  to  the  United  States  by  Russia  at  the  time  of  the  cession  of  the 
Alaska  Territory. 

The  prelention  which  the  Russian  Government  at  one  time  put  forward  to  exclu- 
sive jurisdiction  over  the  whole  of  BehringSea  was,  however,  never  admitted  either 
by  this  country  or  the  United  States  of  America.  On  the  contrary,  it  was  strenuously 
resisted,  as  I  shall  presently  show,  and  the  American  Government  can  hardly  claim 
to  have  received  from  Russia  rights  which  they  declared  to  be  inadmissible  when 
asserted  by  the  Russian  Government.  Nor  does  it  appear  from  the  text  of  the  treaty 
of  1867  that  Russia  either  intended  or  purposed  to  make  any  such  grant,  for  by 
Article  I  of  that  instrument  Russia  agreed  to  cede  to  the  United  States  all  the  terri- 
tory and  dominion  then  possessed  by  Russia  "  on  the  continent  of  America  and  in 
the  adjacent  islands  "  within  certain  geographical  limits  described,  and  no  mention 
was  made  of  any  exclusive  right  over  the  waters  of  Behring  Sea. 

Moreover,  whatever  rights  as  regards  their  respective  subjects  and  citizens  may 
be  reciprocally  conferred  on  the  Russian  and  American  Governments  by  treaty  sti- 
pulation, the  subjects  of  Her  Majesty  can  not  be  thereby  affected,  except  by  special 
arrangement  with  this  country. 

With  regard  to  the  exclusive  claims  advanced  in  times  past  by  Russia,  I  transmit 
to  you  documents  communicated  to  the  United  States  Congress  in  1822,  which 
show  the  view  taken  by  the  American  Government  of  these  pretentions. 

In  1821  the  Emperor  of  Russia  had  issued  an  edict  establishing  "  rules  for  the 
limits  of  navigation  and  order  of  sommunication  along  the  coast  of  the  earstern 
Siberia,  the  northwestern  coast  of  America  and  the  Aleutian,  Kurile,  and  other 
islands  ". 

The  first  section  of  the  edict  said  : 

The  pursuit  of  commerce,  whaling,  and  fishing,  and  of  all  other  industry  on  all  islands 
ports,  and  gulfs,  including  the  whole  of  the  northwest  coast  of  America,  beginning  from 
Behring  Straits  to  the  ol*t  degree  of  northern  latitude  ;  also  from  the  Aleutian  Islands  to 
the  eastern  coast  of  Siberia,  as  well  as  along  the  Kurile  Islands  from  Behring  Straits  to 
the  south  cape  of  the  Island  of  Urup,  viz,  to  the  4S'  ;>0'  of  northern  latitude,  is  exclusively 
granted  to  Russian  subjects. 

And  section  2  stated  : 

It  is,  therefore,  prohibited  to  all  foreign  vessels,  not  only  to  land  on  the  coast  and 
islands  belonging  to  Russia,  as  stated  above,  but  also  to  approach  tbem  within  less  than 
100  Italian  miles.  The  transgressor's  vessel  is  subject  to  confiscation,  along  with  the  whole 
cargo. 

Lord  Salisbury  then  proceeds :  —  I  desire  to  save  reading  as  far  as  pos- 
—  to  slate  that  copies  of  these  regulations  were  communicated  to  the 
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American  Secretary  of  State,  at  that  time  Mr  John  Quincy  Adams,  of 
great  repute  in  his  day,  and  great  fame  since,  and  that  he  asked  the  Rus- 
sian Government  for  an  explanation  of  the  grounds  upon  which  such 
provisions  were  based.  The  Russian  Minister  in  his  reply,  dated  the 
28th  of  February,  after  explaining  how  Russia  had  acquired  her  posses- 
sions in  North  America,  said  : 

I  ought,  in  the  last  place,  to  request  you  to  consider,  Sir,  that  the  Russian  pos- 
sessions in  the  Pacific  Ocean  extend  on  the  northward  coast  of  America  from 
Bchring's  Strait  to  the  51st  degree  of  north  latitude,  and  on  the  opposite  side  of 
Asia  and  the  islands  adjacent  from  the  same  strait  to  the  45th  degree.  The  extent 
of  sea  of  which  these  possessions  form  the  limits  comprehends  all  the  conditions 
which  are  ordinarily  attached  to  shut  seas  ("  mer.t  fermi'-es  "),  and  the  Russian  Go- 
vernment might  consequently  judge  itself  authorized  to  exercise  upon  this  sea  the 
right  of  sovereignty,  and  especially  that  of  entirely  interdicting  the  entrance  of 
foreigners ;  but  it  preferred  only  asserting  its  essential  rights  without  taking  advan- 
tage of  localities. 

That  is  the  explanation  given  by  the  Russian  Minister.  Lord  Salis- 
bury continues ; 

On  the  30th  March  Mr  Adams  replied  to  the  explanations  given  by  the  Russian 
minister.  He  stated  that,  with  respect  to  the  pretension  advanced  in  regard  to  ter- 
ritory, it  must  be  considered  not  only  with  reference  to  the  question  of  territorial 
rights,  but  also  to  that  prohibition  to  the  vessels  of  other  nations,  including  those 
of  the  United  States,  to  approach  within  100  Italian  miles  of  the  coasts.  That  from 
the  period  of  the  existence  of  the  United  States  as  an  independent  nation  their  ves- 
sels had  freely  navigated  these  seas,  the  right  to  navigate  them  being  a  part  of  that 
independence;  and  with  regard  to  the  suggestion  that  "  the  Russian  Government 
might  have  justified  the  exercise  of  sovereignty  over  the  Pacific  Ocean  as  a  close 
sea,  "  because  it  claims  territory  both  on  its  American  and  Asiatic  shores",  it  may 
suffice  to  say  that  the  distance  from  shore  to  shore  on  this  sea,  in  latitude  51°  north, 
is  not  less  than  90°  of  longitude  or  -iOOO  miles. ''  Mr  Adams  concluded  as  follows  1 

These  words  are  quotations  from  Mr  Adams. 

The  President  is  persuaded  that  the  citizens  of  this  Union  will  remain  unmoles- 
ted in  the  prosecution  of  their  lawful  commerce,  and  that  no  effect  will  be  given  to 
an  interdiction  manifestly  incompatible  with  their  rights. 

Lord  Salisbury  thus  reiterated  the  position  which  had  been  taken, 
that  the  United  States  Government  had  no  authority  to  enforce  its  muni- 
cipal laws  upon  any  part  of  these  seas  outside  of  the  ordinary  three  mile 
limit;  and  in  support  of  that  position  he  referrred  to  the  action  of  the 
American  Government  in  1822  protesting  against  the  provisions  on  the 
part  of  Russia  to  exercise  what  the  United  States  Government  then  seemed 
to  think  were  acts  of  sovereignty  over  these  very  seas;  and  of  course  his 
argument  was  that  the  United  States  Government  will  hardly  pretend  now 
to  exercise  jurisdictional  rights  over  those  which,  when  asserted  by 
liussia  so  many  years  ago,  they  protested  against  so  vigorously.  It  will 
be  observed  that  in  this  letter  of  Lord  Salisbury,  he  makes  no  allusion 
to  any  supposed  question  of  property.  He  makes  no  allusion  to  the 
industry  carried  on  upon  the  Pribilof  Islands,  of  guarding  these  seals, 
preserving  them,  for  the  uses  of  commerce.  He  makes  no  allusion  to 


Hie  question  whether  that  pelagic  sealing  is  right  or  wrong  in  itself,  luil 
seems  to  consider  that,  whether  right  or  wrong,  and  whether  there  is 
any  property  interest  or  not,  the  United  States  has  no  right  to  capture 
or  confiscate  a  vessel  upon  the  high  seas  because  it  is  an  attempt  to 
enforce  her  municipal  laws  only.  He  puls  himself  upon  the  ground  - 
not  an  unnatural  one  at  all  under  the  circumstances,  having  been 
shown  the  record  of  an  American  Tribunal  of  a  libel  upon  a  British 
vessel  based  upon  an  asserted  violation  of  American  law  —  lhal  Ame- 
rican municipal  law  which  is  the  sole  defence,  as  he  supposed,  of  the 
taking  of  the  vessels,  cannot  be  enforced  upon  the  high  seas,  and  has  no 
authority  there;  and  he  cites  in  favor  of  that  position  the  prior  action  of 
the  American  Government. 

Now  at  this  time,  information  of  the  facts  having  reached  both  Govern- 
ments, and  the  British  Government  having  made  a  demand,  and  Lord 
Salisbury  having  put  himself  upon  this  ground,  the  question  arose  with 
the  American  Government  what  it  was  best  to  do.  What  was  the  situa- 
tion? Here  was  its  industry,  its  property,  as  it  supposed,  carried  on  for 
a  century  in  the  face  of  the  whole  world,  and  hitherto  unmolested  by  the 
world  —  an  industry  beneficial  to  itself,  and  equally  beneficial  to  the 
rest  of  mankind.  That  industry  and  the  herd  of  seals  upon  which  il 
rested  was  threatened  with  certain  destruction,  as  it  was  viewed  by  the 
American  Government,  by  this  practice  of  pelagic  sealing.  Efforts  had 
been  made  to  arrest  it  by  an  enforcement  in  form  -  that  was  the  form 
il  took —  of  this  American  statute,  which  efforts  had  been  exerted  against 
both  American  and  British  vessels.  They  were  made,  so  far  as  Great 
Britain  was  concerned  on  the  ground  that  it  was  an  exercise  of  authority 
which  the  United  States  did  not  have  over  the  high  seas;  and  a  protest 
was  made  on  that  basis.  What  was  the  United  States  Government  to  do 
under  those  circumstances?  There  was  this  complete  and  perfect  pro- 
perty in  them.  There  was  this  destructive  character  of  pelagic  sealing, 
a  manifest  indisputable  wrong,  as  it  appeared  to  the  Government  of  the 
United  States,  and  if  a  wrong  destructive  of  one  of  her  own  interests, 
therefore  there  must  be  an  undoubted  right  somewhere  and  somehow  to 
arrest  the  further  progress  of  that  wrong.  The  steps  taken  to  do  it  had 
excited  this  protest  upon  the  part  of  Great  Britain,  and  undoubtedly  did 
involve  the  exercise  of  an  exceptional  authority  on  the  high  seas. 

The  exigency  might  have  been  met  in  various  ways.  Mr  Bayard 
might  have  asserted  the  authority  of  the  United  States  to  repress  this 
practice  at  once,  and  continued  to  assert  that  authority  and  taken  all  the 
consequences.  It  is  easy  to  see  what  they  might  have  led  to.  A  position 
once  taken  by  the  United  States  upon  that  question  could  not  have  been 
receded  from.  A  position  taken,  upon  the  other  side,  by  Great  Britain 
could  not  perhaps  have  been  receded  from;  and  the  result  of  that,  as  the 
cause  of  the  controversy  and  the  sources  of  irritation  were  present  at  hand 
at  all  limes  would  have  been  thai  they  would  he  continually  repeated, 
and  would  inevitably  have  led  to  hostilities.  Another  course  was  to 
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endeavour  to  settle  the  controversy  without  a  resort  to  any  discussion  of 
the  respective  rights  of  the  Governments  which  were  immediately  con- 
cerned, and  to  settle  it  upon  the  assumption  that  whatever  the  rights 
were,  upon  the  one  side  or  the  other,  the  effect  of  this  practice  of  pelagic 
sealing  to  which  the  United  States  objected  was  so  manifestly  injurious, 
and  the  practice  so  manifestly  wrong,  that  all  Governments  would  pro- 
bably assent  to  its  repression,  and  thus  the  difficulty  would  be  avoided. 

Mr  Bayard  did  not  believe,  could  not  believe,  that  the  practice  of 
pelagic  sealing  was  a  right  one.  He  did  not  believe,  he  could  not  believe 
that  any  civili/ed  nation  would  think  it  to  be  right.  That  was  his  view ;  but 
the  course  which  statesmen  take  is  in  most  instances  perhaps  a  good  deal 
governed  by  their  particular  personal  character.  Mr  Bayard,  I  need  not 
say,  was  a  statesman  of  the  most  enlightened  character  and  the  most  hu- 
mane views.  No  man  had  a  more  perfect  abhorrence  for  war  than  he. 
No  man  had  a  lower  estimate  offeree  as  a  mode  of  adjusting  international 
conflicts,  and  in  respect  to  a  question  which  as  he  viewed  it,  there  ought 
to  be  no  difference  among  enlightened  men,  there  would  be  no  excuse  on 
the  part  of  the  Government  of  the  United  States  in  so  dealing  with  it  as  to 
make  a  resort  to  hostilities  even  probable.  His  course  therefore  at  first 
was  a  conciliatory  one.  He  determined  to  address  the  Government  not 
only  of  Great  Britain  but  the  several  Governments  of  the  great  maritime 
nations,  to  put  the  question  before  them,  and  to  invite  them  to  consider 
tliis  question  and  come  to  an  agreement  in  reference  to  this  business  of 
pelagic  sealing  such  an  agreement  as  would  prevent  the  extermination  of 
the  race  without  any  resort  to  irritating  discussions  upon  questions  of 
right.  That  position  of  Mr  Bayard  is  represented  by  the  first  note  of  a 
deliberate  character  respecting  this  matter  which  he  wrote.  It  is  found  on 
page  168  of  the  Volume  to  which  I  have  been  referring.  The  copy  here 
is  a  note  from  him  to  Mr  Vignaud;  but  copies  of  it  were  sent  to  the 
United  States  Ministers  in  Germany,  Great  Britain,  Russia,  Sweden  and 
Norway  and  Japan. 

Sir  Charles  Russell.  —  I  do  not  think  a  copy  of  this  was  sent  to 
Great  Britain. 

Mr  Carter.  —  I  think  it  was. 

Sir  Charles  Russell.  —  I  think  not. 

Mr  Carter.  —  That  is  my  impression. 

Mr  Tester.  --Yes. 

Mr  Carter.  -  -  I  will  read  this  note  : 

Mr  Hayard  lo  Mr  Vignaud. 

Department  of  State  Washington,  August  19,  1887. 

SIR  :  Recent  occurrences  have  drawn  the  attention  of  this  Department  to  the 
necessity  of  taking  steps  for  the  better  protection  of  the  fur-seal  fisheries  in  Beh- 
ring  sea. 

Without  raising  any  question  as  to  the  exceptional  measures  which  the  peculiar 
character  of  the  property  in  question  might  justify  this  Government  in  taking,  and 
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witliuul  reference  lo  any  exceptional  marine  jurisdiction  Ihul  iniglil  properly  he 
cluiined  for  (hat  end,  il  is  deemed  advisable  —  and  I  am  instructed  by  the  President 
so  to  inform  you  —  to  attain  the  desired  ends  hy  international  cooperation, 

It  is  well  known  that  the  unregulated  and  indiscriminate  killing  of  seals  in 
many  parts  of  the  world  has  driven  them  from  place  to  place,  and,  by  breaking  up 
their  habitual  resorts,  has  greatly  reduced  their  number. 

Under  these  circumstances,  and  in  view  of  the  common  interest  of  all  nations  in 
preventing  the  indiscriminate  destruction  and  consequent  extermination  of  an 
animal  which  contributes  so  importantly  to  the  commercial  wealth  and  general  use 
of  mankind,  you  are  hereby  instructed  to  draw  the  attention  of  the  Government  to 
which  you  are  accredited  to  the  subject,  and  to  invite  it  to  enter  into  such  an  arran- 
gement with  the  Government  of  the  United  States  as  will  prevent  the  citizens  of 
either  country  from  killing  seal  in  Behring  sea  at  such  times  and  places,  and  by 
such  methods  as  at  present  are  pursued,  and  which  threaten  the  speedy  extermi- 
nation of  those  animals  and  consequent  serious  loss  to  mankind. 

The  ministers  of  the  United  States  lo  Germany,  Sweden  and  Norway,  Russia, 
Japan,  and  Great  Britain  have  been  each  similarly  addressed  on  Hie  subject  referred 
to  in  this  instruction. 

I  am,  etc., 

T.  F.  BAYARD. 

That  was  the  attitude  first  taken  by  Mr  Bayard  towards  other  nations. 
He  refers  in  the  first  place  to  the  peculiar  character  of  the  properly  in 
question ;  and  of  course  in  referring  to  the  peculiar  character  of  the  pro- 
perty in  question  he  means  that  it  is  an  animal  that  passes  part  of  its  life 
on  the  land  part  in  the  sea.  He  refers  to  the  exceptional  marine  jurisdic- 
tion which  the  United  States  might  claim  to  exercise  for  the  purpose  of 
protecting  a  piece  of  properly  so  peculiar  in  ils  character,  lie  expresses 
a  desire  lo  avoid  discussion  of  Ihose  subjects  and  he  makes  his  appeal 
generally  to  those  who  are  in  charge  of  the  interests  of  mankind  lo  come 
to  some  internalional  agreement  by  which  an  animal  so  important  in  its 
benefits  as  the  seal  is  may  be  effectually  preserved.  That  was  the  atlitude 
taken  by  Mr  Bayard,  characteristic  of  the  man,  conciliatory  in  his  methods 
and  as  it  seem  to  me  Ihe  one  which  an  enlightened  statesman  should 
have  taken  under  the  circumstances. 

The  nations  other  than  Great  Britain  who  were  thus  addressed 
answered  this  note,  I  believe  T  am  correct  in  saying,  in  ralher  a  formal 
way  that  they  were  not  specially  interested  in  the  subject-mailer  of  the 
controversy  but  would  take  the  suggestions  into,  serious  consideration 
and  awail  such  discussion  of  them  as  might  be  had;  so  far  as  Great 
Britain  is  concerned,  I  think  I  may  say  that  the  suggestions  thus  made 
by  Mr  Bayard  communicated  to  Lord  Salisbury  by  the  United  Stales  re- 
presentative in  England  at  that  time,  my  associate  M.  Phelps,  were  re- 
ceived at  once  spirit  in  which  they  were  offered. 

Senator  Morgan.  —  Mr  Carter,  if  you  will  allow  me  1  think  that  the 
diplomatic  correspondance  shows  that  Japan  and  Bussia  coincided  with 
the  proposition  of  the  United  Stales  and  Norway  and  Sweden  expressed 
their  concurrence  in  the  ideas  presented  in  the  note  of  Mr  Bayard,  but 
said  that  that  Government  was  nol  at  present  interested  in  the  question 
and  suggested  that  the  convention  should  be  so  framed  as  lo  admit  other 
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accepted  by  him  in  the  powers  to  join  subsequenty,  if  they  saw  proper. 

Mr  Carter.  --  I  should  have  observed  that  Japan  and  Russia  made 
a  favorable  response  to  these  suggestions  but  other  nations  not  particu- 
larly interested  answered  I  think  in  the  way  I  suggested. 

But  what  1  had  particularly  in  mind  to  impress  upon  the  Tribunal  was 
what  I  think  will  prove  to  b"1.  true,  namely  that  when  these  conciliatory 
suggestions  were  made  to  Lord  Salisbury  they  were  accepted  by  him  in 
the  spirit  in  which  they  were  tendered.  The  first  note  which  I  shall  read 
upon  that  point  is  that  of  Mr  Phelps  to  Mr  Bayard  which  was  dated  in 
London,  12th  November  1887,  the  letter  of  Mr  Bayard  having  been  dated 
19th  of  August.  Mr  Phelps  says  : 

Mr  Phelps  to  Mr  Bayard 
Legation  of  the  I'nited  Slates, 

London,  November  12,  1887.  (Received  November  22.) 

SIR  :  Referring  to  your  instructions  numbered  685,  of  August  19,  1887,  I  have 
now  to  say  that  owing  to  the  absence  from  London  of  Lord  Salisbury,  secretary  of 
state  for  foreign  affairs,  it  has  not  been  in  my  power  to  obtain  his  attention  to  the 
subject  until  yesterday. 

I  had  then  an  interview  with  him,  in  which  I  proposed  on  the  part  of  the  Gover- 
nment of  the  United  States  that  by  mutual  agreement  of  the  two  Governments  a 
code  of  regulations  should  be  adopted  for  the  preservation  of  the  seals  in  Behring 
Sea  from  destruction  at  improper  times  and  by  improper  means  by  the  citizens  of 
either  country  ;  such  agreement  to  be  entirely  irrespective  of  any  questions  of  con- 
flicting jurisdiction  in  those  waters. 

His  lordship  promptly  acquiesced  in  this  proposal  on  the  part  of  Great  Britain 
and  suggested  that  I  should  obtain  from  my  Government  and  submit  to  him  a 
sketch  of  regulations  which  would  be  adequate  for  the  purpose. 

I  have  therefore  to  request  that  1  may  be  furnished  as  early  as  possible  with  a 
draft  of  such  a  code  as  in  your  judgment  should  be  adopted. 

I  would  suggest  also  that  copies  of  it  be  furnished  at  the  same  time  to  the  mi- 
nisters of  the  United  States  in  Germany,  Sweden  and  Norway,  Russia,  France, 
and  Japan,  in  order  that  it  may  be  under  consideration  by  the  Governments  of 
those  countries.  A  mutual  agreement  between  all  the  government  interested  may 
thus  be  reached  at  an  early  day. 

I  have,  etc.. 

E.  J  PUELPS. 

1  assume  from  this  that  Mr  IMielps  communicated  the  iuslructions 
which  he  had  received  from  Mr  Bayard  and  that  in  that  way  the  note  of 
Mr  Bayard  was  communicated  to  the  Government  of  (ireat  Britain. 

Sir  Charles  Russell.  —  That  is  substantially  correct. 

Mr  Carter.  —  And  the  learned  arbitrators  will  perceive  from  this  thai 
in  carrying  out  the  instructions  which  he  had  received  from  Mr  Bayard. 
Mr  Phelps  proposed  to  Lord  Salisbury  the  establishment  of  a  code  of 
Begulations  for  the  restriction  of  pelagic  sealing  by  citizens  of  either 
country  during  certain  times.  The  idea  was  a  code  of  Begulations  es- 
tablishing what  was  called  a  "  close  time  ";  and  to  that  suggestion,  which 
was  designed  to  carry  out  Mr  Bayard's  object  of  preserving  the  seals  by 
international  agreement  a  prompt  assent  was  given  by  Lord  Salisbury. 
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Wlial  was  awaited,  therefore,  was  the  framing  bv  the  United  Stales  of  a 
code  of  Refutations  sufficient  to  carry  out  the  object  in  view.  Mr  Phelps 
upon  receiving  that  communication  presumably  at  least,  —  perhaps  his 
letter  may  be  somewhere  printed  but  I  do  not  know  that  it  is  --  informed 
Mr  Bayard  of  this  fact  and  Mr  Bayard  adresses  this  communication  to  him 
which  is  found  on  page  175. 

The  President.  —  Mr  Carter,  1  would  suggest  that  before  we  begin  this 
new  question  we  might  rest  a  while. 

The  Tribunal  thereupon  look  a  recess  fora  short  lime. 

The  President.  -  -  Mr  Carter,  will  you  proceed? 

Mr  Carter.  —  Mr  President,  when  the  Tribunal  rose  for  its  recess,  I  was 
calling  Ihe  allenlion  of  Ihe  learned  Arbilralors  lo  Ihe  course  of  the  cor- 
respondence which  arose  in  reference  lo  the  sei/.ures  of  British  vessels. 
1  had  stated  the  conciliatory  action  which  Mr  Bayard,  the  United  Slales 
Secretary  of  State  had  chosen  to  take  in  reference  to  the  sending  com- 
munications by  him  to  the  American  Ministers  to  the  various  mari- 
lime  nalions,  and  lo  the  response  which  had  been  received  lo  Ihe 
communication  thus  made  from  Lord  Salisbury,  the  British  Minis- 
ler  of  Foreign  Affairs.  I  had  read  as  showing  lhat  response  the 
note  of  Mr  Phelps  to  Mr  Bayard  of  November  12,  1887.  That  note  which 
is  short,  for  the  purpose  of  making  sure  lhat  Ihe  learned  Arbilralors 
have  in  mind  Ihe  course  of  explanalion  which  1  have  designed  lo  pursue, 
I  beg  leave  lo  read  again  : 

Mr  Phelps  to  Mr  Bayard 

Legation  of  the  United  States, 

London,  November  12,  1887.     (Received  November  22.). 

Sm  :  Referring  to  your  instructions  numbered  685,  of  August  19,  1887,  I  have 
now  to  say  that  owing  to  the  absence  from  London  of  Lord  Salisbury,  secretary  of 
state  for  foreign  affairs,  it  has  not  been  in  my  power  to  obtain  his  attention  to  the 
subject  until  yesterday. 

I  had  then  an  interview  with  him,  in  which  I  proposed  on  the  part  of  the  Govern- 
ment of  the  United  States  that  by  mutual  agreement  of  the  two  Governments  a  code 
of  regulations  should  be  adopted  for  the  preservation  of  the  seals  in  Behring  Sea 
from  destruction  at  improper  times  and  by  improper  means  by  the  citizens  of  either 
country;  such  agreement  to  be  entirely  irrespective  of  any  questions  of  conflicting 
jurisdiction  in  those  waters. 

His  lordship  promptly  acquiesced  in  this  proposal  on  the  part  of  Great  Britain 
and  suggested  lhat  I  should  obtain  from  my  Government  and  submit  to  him  a  sketch 
of  a  system  of  regulations  which  would  be  adequate  for  the  purpose. 

I  have  therefore  to  request  that  I  may  be  furnished  as  early  as  possible  with  a 
draft  of  such  a  code  as  in  your  judgment  should  be  adopted. 

I  would  suggest  also  that  copies  of  it  be  furnished  at  the  same  time  to  the  minis- 
ters of  the  United  States  in  Germany,  Sweden  and  Norway,  Russia,  France,  and 
Japan,  in  order  that  it  may  be  under  consideration  by  the  Governments  of  those 
countries.  A  mutual  agreement  between  all  the  Governments  interested  may 
thus  be  reached  at  an  early  day. 
1  have,  etc., 

E.  J.  PHELPS. 
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Mr  Bayard  having  received  that  communication,  was  evidently  grati- 
fied at  the  prospect  of  an  amicable  solution  of  the  difficulty,  and  he 
addresses  this  note  to  Mr  Phelps  on  the  25th  of  November,  1887  : 

N  °  733  Mr  Bayard  to  Mr  Phelps. 

Department  of  State,  Washington,  November  2o,  1887. 

SIR  :  Your  No  618,  of  the  12th  instant,  stating  the  result  of  your  interviews  vith 
Lord  Salisbury  on  the  subject  of  the  seal  fisheries  in  Behring  Sea,  is  received. 

The  favorable  response   to  our  suggestion  of  mutually  agreeing  to  a  code  of 
Regulations  is  very  satisfactory,  and  the  subject  will  have  immediate  attention. 
I  am,  etc., 

T.  F.  BAYARD. 

You  will  remember  that  Mr.  Phelps  requested  of  him  a  proposed  Code 
of  Regulations.  On  the  7th  of  February,  1888,  Mr  Bayard  again  addresses 
Mr  Phelps,  and  in  his  communication  (U.  S.  C.  App.,  vol.  I,  p.  172.)  gives 
the  material  elements  of  a  proposed  Code,  and  that  it  is  somewhat  im- 
portant to  consider. 

Mr  Kayard  to  Mr  Phelps. 

Department  of  State,  Washington,  February  7,  1888. 

SIR  :  1  have  received  your  No  618,  of  the  12th  of  November  last 'containing  an 
account  of  your  interview  with  Lord  Salisbury  of  the  preceding  day,  in  which  his 
lordship  expressed  acquiescence  in  my  proposal  of  an  agreement  between  the  United 
States  and  Great  Britain  in  regard  to  the  adoption  of  concurrent  regulations  for  the 
preservation  of  fur  seals  in  Behring  Sea  from  extermination  by  destruction  at  im- 
proper seasons  and  by  improper  methods  by  the  citizens  of  either  country. 

In  response  to  his  lordship's  suggestion  that  this  Government  submit  a  sketch  of 
a  system  of  regulations  for  the  purpose  indicated,  it  may  be  expedient,  before  ma- 
king a  definite  proposition,  to  describe  some  of  the  conditions  of  seal  life;  and  for 
this  purpose  it  is  believed  that  a  concise  statement  as  to  that  part  of  the  life  of  the 
seal  which  is  spent  in  Behring  Sea  will  be  sufficient. 

All  those  who  have  made  a  study  of  the  seals  in  Behring  Sea  are  agreed  that, 
on  an  average,  from  five  to  six  months,  that  is  to  say,  from  the  middle  or  toward 
the  end  of  spring  till  the  middle  or  end  of  October,  are  spent  by  them  in  those 
waters  in  breeding  and  in  rearing  their  young.  During  this  time  they  have  their 
rookeries  on  the  islands  of  St.  Paul  and  St.  George,  which  constitute  the  Pribilof 
group  and  belong  to  the  United  States,  and  on  the  Commander  Islands,  which  belong 
to  Russia.  But  the  number  of  animals  resorting  to  the  latter  group  is  small  in 
comparison  with  that  resorting  to  the  former.  The  rest  of  the  year  they  are  sup- 
posed to  spend  in  the  open  sea  south  of  the  Aleutian  Islands. 

Their  migration  northward,  which  has  been  stated  as  taking  place  during  the 
spring  and  till  the  middle  of  June,  is  made  through  the  numerous  passes  in  the  long 
chain  of  the  Aleutian  Islands,  above  which  the  courses  of  their  travel  converge  chiefly 
to  the  Pribilof  group.  During  this  migration  the  female  seals  are  so  advanced  in 
pregnancy  that  they  generally  give  birth  to  their  young,  which  are  commonly  called 
pups,  within  two  weeks  after  reaching  the  rookeries.  Between  the  time  of  the  birth 
of  the  pups  and  of  the  emigration  of  the  seals  from  the  islands  in  the  autumn  the 
females  are  occupied  in  suckling  their  young;  and  by  far  the  largest  part  of  the  seals 
found  at  a  distance  from  the  islands  in  Behring  Sea  during  the  summer  and  early 
autumn  are  females  in  search  of  food,  which  is  made  doubly  necessary  to  enable 
them  to  suckle  their  young  as  well  as  to  support  a  condition  of  renewed  pregnancy, 
which  begins  in  a  week  or  a  little  more  after  their  delivery. 
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The  male  seals,  or  bulls,  as  they  are  commonly  called,  require  little  food  while 
on  the  islands,  whore  they  remain  guarding  their  harems,  watching  the  rookeries, 
and  sustaining  existence  on  the  large  amount  of  blubber  which  they  have  secreted 
beneath  their  skins  and  which  is  gradually  absorbed  during  the  live  or  six  succee- 
ding months. 

Moreover,  it  is  impossible  to  distinguish  the  male  from  the  female  seals  in  the 
water,  or  pregnant  females  from  those  that  are  not  so.  When  the  animals  are  kil- 
led in  the  water  with  firearms  many  sink  at  once  and  are  never  recovered,  and  some 
authorities  state  that  not  more  than  one  oqt  of  three  of  those  so  slaughtered  is  ever 
secured.  This  may,  however,  be  an  overestimate  of  the  number  lost. 

It  is  thus  apparent  that  to  permit  the  destruction  of  the  seals  by  the  use  of 
firearms,  nels,  or  other  mischievous  means  in  Bering  Sea  would  result  in  the  speedy 
extermination  of  the  race.  There  appears  to  be  no  difference  of  opinion  on  this 
subject  among  experts.  And  the  fact  is  so  clearly  and  forcibly  stated  in  the  report 
of  the  inspector  of  fisheries  for  British  Columbia  of  the  31  'st  of  December,  1886, 
that  I  will  quote  there  from  the  following  pertinent  passage  : 

There  were  killed  tins  year,  so  far,  from  40,000  to  50,000  fur  seals,  which  have  been 
taken  by  schooners  from  San  Francisco  anil  Victoria.  The  greater  number  were  killed  in 
Behring  Sea,  and  were  nearly  all  cowsor  female  seals.  This  enormous  catch,  with  the  increase 
which  will  take  place  when  the  vessels  fitting  up  every  year  are  ready,  will,  I  am  afraid, 
soon  deplete  our  fur-seal  fishery,  and  it  is  a  great  pity  that  such  a  valuable  industry  could 
not  in  some  way  be  protected.  (Report  of  Thomas  Mowat,  inspector  of  fisheries  for  British 
Columbia;  Sessional  Papers,  Vol.  lo,  No.  16,  p.  268;  Ottawa,  1887.) 

The  only  way  of  obviating  the  lamentable  result  above  predicted  appears  to  be 
by  the  United  States,  Great  Britain,  and  other  interested  powers  taking  concerted 
action  to  prevent  their  citizens  or  subjects  from  killing  fur  seals  with  firearms,  or 
other  destructive  weapons,  north  of  50°  of  north  latitude,  and  between  160°  of 
longitude  west  and  170°  of  longitude  east  from  Greenwich,  during  the  period  inter- 
vening between  April  15  and  November  1. 

The  limits  thus  described  by  M.  Bayard,  and  which  1  believe  are  first 
described,  are  these:  between  160°  of  longitude  west  and  i70°  of  longi- 
tude east  from  Greenwich.  [Describing  on  the  plan.]  This,  you  will  see, 
is  170°  of  longitude  east,  and  this  is  160°  of  longitude  west.  There  is  the 
50°  of  latitude,  and  it  is  from  this  point,  170°  east  to  160°  west,  -  -  all 
north  of  thai  was  the  proposition,  —  all  north  of  the  parallel  of  50°  of 
latitude,  and  between  i60°  there  and  170°  there.  [Indicating  it.]  This 
included  the  whole  of  Behring  Sea  substantially  and  a  considerable  part 
of  the  North  Pacific  Ocean  south  of  Behring  Sea. 

Sir  Charles  Russell.  -  -  That  would  exclude,  I  think,  the  Commander 
Islands. 

Mr  Carter.  --  Apparently  it  would  exclude  the  Commander  Islands. 

To  prevent  the  killing  within  a  marine  belt  of  40  or  50  miles  from  the  islands 
during  that  period  would  be  ineffectual  as  a  preservative  measure.  This  would 
clearly  be  so  during  the  approach  of  the  seals  to  the  islands.  And  after  their 
arrival  there,  such  a  limit  of  protection  would  also  be  insufficient  since  the  rapid 
progress  of  the  seals  through  the  water  enables  them  to  go  great  distances  from  the 
islands  in  so  short  a  time  that  it  has  been  calculated  that  an  ordinary  seal  could  go 
to  the  Aleutian  Islands  and  back,  in  all  a  distance  of  360  or  -100  miles,  in  less  than 
two  days.  On  the  Pribilof  islands  themselves,  where  the  killing  is  at  present  under 
the  direction  of  the  Alaska  Commercial  Company  which,  by  the  terms  of  its  con- 
tract, is  not  permitted  to  lake  over  100,000  skins  a  year,  no  females,  pups,  or  old 
bulls  are  ever  killed,  and  thus  the  breeding  of  the  animals  not  interfered  with. 
The  old  bulls  are  the  first  to  reach  the  islands,  where  await  they  the  coming  of  the 
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females.  As  the  young  bulls  arrive,  they  are  driven  away  by  the  old  bulls  to  the 
sandy  part  of  the  Islands  by  themselves.  And  these  are  the  animals  that  are  driven 
in  land  and  there  killed  by  clubbing,  so  that  the  skins  are  not  perforated  and  dis- 
crimination is  exercised  in  each  case.  That  the  extermination  of  the  fur-seals  must 
soon  take  place  unless  they  are  protected  from  destruction  in  Behring  Sea  is  shewn 
by  the  fate  of  the  animal  in  other  parts  of  the  world  in  the  absence  of  concerted 
action  among  the  nations  interested  for  its  preservation. 

Formerly,  many  thousands  of  seals  were  obtained  annually  from  the  South 
Pacific  islands  and  from  the  coasts  of  Chili  and  South  Africa.  They  were  also 
common  in  the  Falkland  islands  and  the  adjacent  seas.  But  in  those  islands,  where 
hundreds  of  thousands  of  skins  were  formerly  obtained,  there  have  been  taken, 
according  the  best  statistics,  since  1880  less  than  1,300  skins. 

In  some  places,  the  indiscriminate  slaughter,  especially  by  use  of  firearms,  has, 
in  a  few  years,  resulted  in  completely  breaking  up  extensive  rookeries. 

At  the  present  time  it  is  estimated  that  out  of  an  aggregate  yearly  yield  of 
185,000  seals  from  all  parts  of  the  Globe,  over  130,000,  or  more  than  two-thirds  are 
obtained  from  the  rookeries  on  the  American  and  Russian  islands  in  Behring  Sea. 
Of  the  remainder,  the  larger  part  are  taken  in  Behring  Sea,  although  such  taking, 
at  least  on  such  a  scale,  in  that  quarter  is  a  comparatively  recent  thing.  But  if  the 
killing  of  the  fur-seal  there  with  fire-arms,  nets,  and  other  destructive  implements 
were  permitted,  the  hunters  would  abandon  other  and  exhausted  places  of  pursuit 
for  the  more  productive  field  of  Behring  Sea,  where  extermination  of  this  valuable 
animal  would  also  rapidly  ensue.  It  is  manifestly  for  the  interest  of  all  nations 
that  so  deplorable  a  thing  should  not  be  allowed  to  occur.  As  has  already  been 
stated,  on  the  Pribilof  islands  this  Government  strictly  limits  the  number  of  seals 
that  may  be  killed  under  its  own  lease  to  an  American  Company,  and  citizens  of 
the  United  Stales  have  during  the  past  year  been  arrested,  and  ten  American  vessels 
seized,  for  killing  fur-seals  in  Behring  Sea.  England  however,  has  an  especially 
great  interest  in  this  matter,  in  addition  to  that  which  she  must  feel  in  preventing 
the  extermination  of  an  animal  which  contributes  so  much  to  the  gain  and  comfort 
of  her  people.  Nearly  all  undressed  fur-seal  skins  are  sent  to  London  where  they 
are  dressed  and  dyed  for  the  market,  and  where  many  of  them  are  sold.  It  is 
stated  that  at  least  ten  thousand  people  in  that  city  find  profitable  employment  in 
this  work;  far  more  than  the  total  number  of  people  engaged  in  hunting  the  fur- 
seal  in  every  part  of  the  world. 

At  the  Pribilof  islands  it  is  believed  that  there  are  not  more  than  100  persons 
si >  engaged;  at  Commander  Islands,  not  more  300;  in  the  North  West  coast  fishery 
not  more  than  525  Indian  hunters  and  100  whites;  and  in  the  cape  Horn  fishery, 
not  more  than  400  persons,  of  whom  perhaps  300  are  Chileans.  Great  Britain, 
therefore,  in  co-operating  with  the  United  States  to  prevent  the  destruction  of  fur 
seals  in  Behring  Sea  would  also  be  perpetuating  an  extensive  and  valuable  industry 
in  which  her  own  citizens  have  the  most  lucrative  share.  I  inclose  for  your  infor- 
mation copy  of  a  memorandum  on  the  fur  seal  fisheries  of  the  World,  prepared  by 
Mr  A.  Howard  Clark,  in  response  to  a  request  made  by  this  Department  to  the 
Uniled  States  Fishery  Commissionner.  I  enclose  also  for  your  further  informa- 
tion, copy  of  a  letter  to  me  dated  December  3rd  last  from  Mr  Henry  W.  Elliot,  who 
has  spent  much  time  in  Alaska,  engaged  in  the  study  of  seal  life  upon  which  he  is 
well  known  as  an  authority.  I  desire  to  call  your  special  attention  to  what  is  said 
by  Mr  Elliott  in  respect  to  the  new  method  of  catching  the  seals  with  nets.  As  the 
subject  of  this  dispatch  is  one  of  great  importance  and  of  immediate  urgency  I  will 
ask  that  you  give  it  as  early  attention  as  possible. 

That  was  Mr  Bayard's  No  782,  Mr  Phelps  ack  nowledges  that  on  the 
18th  February  1888  thus  : 

Sir  :  I  received  your  instruction  No  782  under  date  of  February  7th  relative  to  the 
Alaskan  Seal  Fisheries.  I  immediately  addressed  a  note  to  Lord  Salisbury,  inclo- 
sin  for  Ins  perusal  one  of  the  printed  copies  of  the  instruction  and  requesting 
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appointment  for  an  early  interview  on  the  subject.  I  also  sent  a  note  to  the  Russian 
Ambassador,  and  an  intei  \ie\v  with  him  is  arranged  for  the  -21*1  instant.  The  whole 
matter  will  receive  my  immediate  and  thorough  attention,  and  I  hope  for  a  favou- 
rable result.  Meanwhile,  I  would  ask  your  consideration  of  the  manner  in  which 
you  would  propose  to  (any  out  the  Regulations  of  these  Fisheries  that  may  be 
agreed  upon  by  the  countries  inlerresled.  Would  not  legislation  be  necesary? 
and  if  so,  is  there  any  hope  ol'  obtain  ing  it  on  the  part  of  Congres>? 
I  have,  ele.  •<  £.-.!.  PIIKLPS. 

Subsequently  on  the  *2oth  February  he  again  addressed  Mr  Bayard  and 
this  is  his  note  : 

SIR:  referring  to  your  instructions  No  782  of  February  7th  1888  in  reference 
to  the  Alaska  Seal  Fisheries  February  18th,  I  have  the  honor  to  inform  you  that 
1  have  since  had  interviews  on  the  subject  with  Lord  Salisbury  and  with  M.  de 
Staal,  the  Russian  Ambassador. 

Lord  Salisbury  assents  to  your  proposition  to  establish  by  mutual  arrangement 
between  the  Governments  interested  a  close  time  for  seals  between  April  15  and 
November  1st  between  160°  of  longitude  west  and  170°  longitude  east  in  the  Behring 
Sea.  He  will  also  join  the  United  States  Government  in  any  preventive  measures 
it  may  be  for  the  best  to  adopt  by  orders  issued  to  the  naval  vessels  of  the  respec- 
tive governments. 

I  have  this  morning  telegraphed  you  for  additional  printed  copies  of  instruc- 
tions 782  for  the  use  of  Her  Majesty's  Government. 

The  Russian  Ambassador  concurs,  so  far  as  his  personal  opinion  is  concerned, 
in  the  propriety  of  the  proposed  measures  for  the  protection,  of  seals  and  has  also 
promised  to  communicate  at  once  with  his  government  in  regard  to  it.  I  have 
furnished  him  with  copies  of  instruction  782  for  the  use  of  his  government. 

The  learned  Arbitrators  will  thus  perceive  from  Mr  Phelps'  note  that 
the  proposed  clause,  extending  between  170"  East  longitude  and  160° 
West  longitude,  and  beginning  at  the  50°  parallel  of  latitude  and  including 
everything  north,  was  at  once  assented  to;  and  that  pelagic  sealing  with- 
in that  area  was  to  be  prohibited  between  April  the  15th  and  November 
the  1st.  Of  course,  I  do  not  understand  from  this  note  that  Mr  Phelps 
intimated  that  Hie  Agreement  was  absolutely  final  so  that  it  might  be  put 
in  the  form  of  a  Treaty  or  Convention,  —  not  that,  — but  only  that  the 
proposition  of  Mr  Bayard  containing  that  measure  of  restriction  was  at 
once  assented  to  by  Lord  Salisbury  without  objection,  although,  of 
course,  further  communication  might  be  had  before  the  measure  was 
put  in  the  shape  of  a  Treaty ;  nor  do  I  mean  to  intimate  that  Mr  Phelps 
states  that  the  Agreement  was  an  absolute  one  and  precluded  any  with- 
drawal from  it.  Mr  Bayard  again  addresses  Mr  Phelps  on  the  2nd  of 
March,  1888;  in  which  he  acknowledges  the  receipt,  not  of  the  last 
letter  that  I  read,  but  the  one  prior  to  that  of  February  the  18lh,  1888. 

SIR  :  I  have  to  acknowledge  the  receipt  of  your  No  690  of  the  18th  ultimo  in 
relation  to  the  Alaskan  seal  fisheries,  and  have  pleasure  in  observing  the  prompti- 
tude with  which  the  business  has  been  conducted.  It  is  hoped  that  Lord  Salisbury 
will  give  it  favorable  consideration  as  there  can  be  no  doubt  of  the  importance  of 
preserving  the  seal  fisheries  in  Behring  Sea,  and  it  is  also  desirable  that  this  should 
be  done  by  an  arrangement  between  the  Governments  interested,  without  the 
United  States  being  called  upon  to  consider  what  special  measures  of  its  own  the 
exceptional  character  of  the  property  in  question  might  require  it  to  take  in  case  of 


the  refusal  of  foreign  powers  to  give  their  co-operation.  Whether  legislation  would 
be  necessary  to  enable  the  United  States,  and  Great  Britain,  to  carry  out  measures 
for  the  protection  of  the  seals  would  depend  much  upon  the  character  of  the  Regu- 
lations ;  but  it  is  probable  that  legislation  would  be  required.  The  manner  of 
protecting  the  seals  would  depend  upon  the  kind  of  arrangement  which  Great 
Britain  would  be  willing  to  make  with  the  United  States  for  the  policing  of  the  seas 
and  for  the  trial  of  British  subjects  violating  tho  Regulations  which  the  two  Govern- 
ments may  agree  upon  for  such  protection;  as  appears  to  this  Government  the 
commerce  carried  on  in  or  about  Behring  Sea  is  so  limited  in  variety  and  extent 
that  the  present  efforts  of  this  Government  to  protect  the  seals  need  not  be  compli- 
cated by  considerations  which  are  of  great  importance  in  highways  of  commerce 
and  render  the  interference  by  the  officers  of  one  Government  with  the  merchant 
vessels  of  another  on  the  high  sea  inadmissible  ;  but  even  in  regard  to  those  parts 
of  the  Globe  where  commerce  is  extensively  carried  on,  the  United  States  arid 
Great  Britain  have  for  a  common  purpose  abated  in  a  measure  their  objection  to 
such  interference,  and  agreed  that  it  might  be  made  by  the  naval  vessels  of  either 
country.  Reference  is  made  to  the  Treaty  concluded  at  Washington  on  the  7th  of 
April,  1862,  between  the  United  Slates  and  Great  Britain  for  the  suppression  of  the 
slave  trade,  under  which  the  joint  policing  of  the  seas  by  the  naval  vessels  of  the 
contracting  parties  was  provided  for.  In  this  Convention  no  limitation  was  imposed 
as  to  the  part  of  the  high  seas  of  the  world  in  which  visitation  and  search  of  the 
merchant  vessels  of  one  of  the  contracting  parties  might  be  made  by  a  naval  vessel 
of  the  other  party.  In  the  present  case,  however,  the  range  within  which  visita- 
tion and  search  would  be  required  is  so  limited,  and  the  commerce  there  carried  on 
so  insignificant,  that  it  is  scarcely  thought  necessary  to  refer  to  the  slave  trade 
Convention  for  a  precedent,  nor  is  it  deemed  necessary  that  the  performance  of 
police  duty  should  be  by  the  naval  vessels  of  the  contracting  parties.  In  regard  to 
the  trial  of  offenders  for  violation  of  the  proposed  Regulations,  provision  might  be 
made  for  such  trial  by  handing  over  the  alleged  offender  to  the  Courts  of  his  own 
country.  A  precedent  for  such  procedure  is  found  in  the  Treaty  signed  at  the 
Hague  on  May  5th  1882,  for  sed. 

The  learned  Arbitrators  will  see  that,  so  far,  the  diplomatic  com- 
munications have  resulted  in  this;  that,  upon  the  first  proposal  of  con- 
current Regulations  by  Great  Britain,  it  was  acceded  to  by  Lord  Salisbury ; 
and  a  draft  of  the  proposed  Regulations  were  requested  by  Mr  Phelps 
from  Mr  Bayard  in  order  that  he  might  more  distinctly  state  the  terms  of 
it  to  Lord  Salisbury.  Having  obtained  the  draft  of  the  proposed  Regu- 
lations, which  provided  for  a  close  season  over  an  area  which  I  have 
already  described,  that  was  submitted  to  Lord  Salisbury,  and  met  with 
his  prompt  assent;  and  that,  it  will  be  perceived,  made  a  close  period 
between  April  the  loth  and  November,  the  1st.  Then  I  think  it  was 
shortly  after  this  (if  I  am  correct  in  my  recollection),  on  or  about  the  5th 
of  April,  1888,  that  Mr  Phelps  left  London,  and  went  to  the  United  States 
for  a  while ;  and  the  affairs  of  the  mission  in  London  were  left  in  charge 
of  Mr  White,  and  there  are  some  letters  from  Mr  White  to  Mr  Bayard 
which  show  the  further  progress  of  the  business.  Mr  White,  on  the  7th 
of  April,  addressed  Mr  Bayard,  and  the  informed  him  that  on  the  fol- 
lowing Thursday  he  was  to  meet  Lord  Salisbury  and  mons  de  Staal  to 
discuss  the  question  of  the  protection  of  the  seals. 

On  April  the  7th,  Mr  White  had  an  interview  on  the  subject  with 
Mons.  de  Staal  from  whom  he  learned  that  the  Russian  Government 
wished  to  include  in  the  proposed  arrangement  that  part  of  Behring  Sea 


in  which  the  Commander  islands  are  situated  and  also  the  Sea  of  Okhotsk. 
Mr  While  supposed  that  the  United  States  would  not  object  to  this. 
On  the  same  day,  he  addresses  this  letter  to  Mr  Bayard  : 

London.  April  7lh,  1888. 

SIR  :  Referring  to  your  instructions  numbered  782  of  February  the  7lh  and  810 
of  March  the  2nd.  respecting  the  protection  of  seals  in  Behring  Sea,  I  have  the 
honour  to  acquaint  you  that  I  received  a  private  note  from  the  Marquis  of  Salisbury 
this  morning  stating  that  at  the  request  of  the  Russian  Ambassador  he  had  appoin- 
ted a  meeting  at  the  Foreign  Office  next  Wednesday  the  llth  instant,  to  discuss  the 
question  of  a  close  lime  for  the  seal  fishery  in  Behring  Sea  and  expressed  a  hope 
that  I  would,  make  it  convenient  to  be  present;  and  I  have  replied  that  I  shall  be 
happy  to  attend.     Subsequently,  I  saw  Mons.  de  Staal,  the  Russian  Ambassador, 
at  his  request.     He  referred  to  the  interviews  which  Mr  Plielps  had  had  with  him, 
of  which  I  was,  of  course,  cognisant,  and  stated  that  his  full  instructions  on  the 
subject  would  not  reach  London  until  tonight  or  tomorrow,  and  that  he  was  about 
to  leave  town  until  next  Wednesday,  but  meanwhile  he  could  say  that  his  Govern- 
ment would  like  to  have  the  Regulations  which  might  be  agreed  upon  for  Behring 
Sea  extended  to  that  portion  of  the  latter  in  which  the  Commander  islands  are 
situated  and  also  to  the  sea  of  Okhotsh  in  which  Robben  island  is  situated.     As 
both  these  places  are  outside  the  limit  laid  down  in  your  instructions  numbered  782 
(170°  of  longitude  east  from  Greenwich)  I  have  thought  it  best  to  send  you  the  tele- 
gram, of  which  I  enclose  a  copy  herewith. 

Then  on  the  20th  of  April,  Mr  While  again  writes  lo  Mr  Bayard. 

SIR  :  Referring  to  your  instructions,  Nos  685,  —  and  to  subsequent  correspon- 
dence I  have  the  honour  to  acquaint  you  that  I  called  at  the  Foreign  Office  on  the 
16lh  instant  for  the  purpose  of  discussing  with  the  Marquis  of  Salisbury  and  Mons. 
de  Staal,  the  Russian  Ambassador,  the  details  of  the  proposed  Conventional  arran- 
gement for  the  protection  of  seals  in  Behring  Sea. 

Mons.  de  Staal  expressed  a  desire,  on  behalf  of  his  Government,  to  include,  in 
the  area  to  be  protected  by  the  Convention,  the  sea  of  Okhotsk,  or,  at  least,  that 
portion  of  it  in  which  Robben  Island  is  situated,  there  being,  he  said,  in  that  region 
large  numbers  of  seals  whose  destruction  is  thereatened  in  the  same  way  as  those 
in  Behring  Sea.  He  also  urged  that  measures  be  taken  by  the  insertion  of  a  clause 
in  the  proposed  Convention,  or  otherwise,  for  prohibiting  the  importation  by  mer- 
chant vessels  into  the  seal  protected  area  for  sale  therein  of  alcoholic  drinks,  Ore- 
arms,  gunpowder,  and  dynamite.  Lord  Salisbury  expressed  no  opinion  with 
regard  to  the  latter  proposal ;  but  with  a  view  to  meeting  the  Russian  Governments' 
wishes  respecting  the  waters  surrounding  Robben  Island,  he  suggested  that  besides 
the  whole  of  Behring  Sea  those  portions  of  the  sea  of  Okhotsk  and  of  the  Pacific 
Ocean  north  of  North  latitude  47°  should  be  included  in  the  proposed  arrangement. 

This  suggestion  of  Lord  Salisbury's  carried  down  further  south  the 
protected  area  from  50°  parallel  of  latitude,  say,  as  far  as  the  point  upon 
which  my  pointer  rests,  [Pointing]  and  to  include  the  whole  of  that  part  of 
the  Pacific  Ocean,  so  as  to  include  not  only  the  Commander  Islands,  but 
also  Robben  Island  in  the  sea  of  Okhotsk. 

His  Lordship  intimated  further  more  that  the  period  proposed  by  the  United 
States  for  a  close  time  April  15th  to  November  1st,  might  interfere  with  the  trade 
longer  than  was  absolutely  necessary  for  the  protection  of  seals,  and  he  suggested 
October  the  Istinsleadofamonth  later  as  the  termination  of  seal  protection.  1  refer- 
red to  the  communications  alread  made  by  Mr  Phelps  on  this  subject  to  Lord  Salis- 
bury and  said  that  I  should  be  obliged  to  refer  to  you  the  proposals  which  had  just 
been  made  before  expressing  an  opinion  with  regard  to  the  same.  Meanwhile  the 
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Marquis  of  Salisbury  proposed  to  have  prepared  a  draft  convention  or  submission 
to  the  Russian  Ambassador  and  to  myself.  I  shall  lose  no  time  in  forwarding  to 
you  a  copy  of  this  document  when  received. 

The  learned  Arbitrators  will  perceive  that  at  this  point  the  communi- 
cating diplomats,  were  to  far  agreed  upon  the  subject  that  the  matter 
was  conceived  by  Lord  Salisbury  to  be  in  a  condition  for  the  preparation 
of  a  draft  convention.  Accordingly,  on  the  1st  May  Mr  Bayard  addresses 
Mr  White,  and  it  is  in  answer  to  the  last  note  of  Mr  White  which  I  have 
just  read.  —  ''  Washington,  May  1st,  1888. 

Washington,  May  1st,  1888. 

SIR  :  Your  despatch,  No  725  of  the  20th  ult  stating  the  result  of  your  interview 
with  Lord  Salisbury  and  the  Russian  Ambassador  relative  to  the  protection  of  seals 
in  Behring  Sea  and  requesting  further  instructions  as  to  their  proposals  have  been 
received.  As  you  have  already  been  instructed,  the  Department  does  not  object 
to  the  inclusion  of  the  sea  of  Okhotsk  or  so  much  of  it  as  may  be  necessary  in  the 
arrangement  for  the  protection  of  the  seals,  nor  is  it  thought  absolutely  necessary 
to  insist  on  the  extension  of  the  close  season  till  the  1st  November. 

Only  such  a  period  is  desired  as  may  be  requisite  for  the  end  in  view.  But  in 
order  that  success  may  be  assured  in  the  efforts  of  the  various  Governments  inte- 
rested in  the  protection  of  the  seals,  it  seems  advisable  to  take  the  loth  October 
instead  of  the  1st  as  the  date  of  the  close  season,  although,  as  I  am  now  advised, 
the  1st  November  would  be  safer. 

Lord  Salisbury  had  suggested  the  substitution  of  the  1st  of  October  in 
the  place  of  the  1st  of  November.  Mr  Bayard  now  suggests  that  it  should 
be  made  the  15th  of  October,  splitting  the  difference;  although,  as  he 
says,  he  is  advised  the  1st  of  November  would  be  safer. 

The  suggestion  made  by  lord  Salisbury,  that  it  may  be  necessary  to  bring  other 
Governments  than  the  United  States,  Great  Britain  and  Russia  into  the  arrangement, 
has  already  been  made  by  the  action  of  the  department,  as  1  have  heretofore  infor- 
med you,  at  the  same  time  the  invitation  was  sent  to  the  British  Government 
to  negotiate  a  convention  for  seal  protection  in  Behring  Sea  a  like  invitation  was 
extended  to  various  other  powers  which  have,  without  exception,  returned  a  favo- 
rable response.  In  order,  therefore,  that  the  plan  may  be  carried  out  the  Conven- 
tion proposed  between  the  United  States,  Great  Britain  and  Russian,  should  contain 
a  clause  providing  for  the  subsequent  adhesion  of  other  powers.  In  regard  to  the 
suggestion  of  the  Russian  Ambassador,  that  the  Convention  be  made  to  cover  the 
question  of  the  sale  of  fire-arms  and  liquor  to  the  natives  on  the  coast  in  question. 
I  am  compelled  to  think,  while  in  favor  of  restricting  or  prohibiting  such  sale,  that 
it  would  be  advisable  to  regulate  the  subject  separately  from  the  protection  of  the 
seals.  It  is  possible  that  some  Governments  might  readily  assent  to  the  latter 
object,  while  indisposed  to  accede  to  the  former,  and  in  that  way  lead  to  the  defeat 
of  the  end  first  proposed  by  this  Government. 

Then  Mr  White,  in  his  next  note  to  Mr  Bayard,  suggests  a  further 
stage  which  the  matter  had  then  reached.  On  the  20th  of  June,  1888,  he 
thus  writes  : 

SIR  :  I  have  the  honor  to  inform  you  that  I  availed  myself  of  an  early  opportu- 
nity to  acquaint  the  Marquis  of  Salisbury  and  the  Russian  Ambassador  of  the  receipt 
of  your  instructions  numbered  864,  of  May  3rd  ;  and  shortly  afterwards  (May  Itith) 
His  Excellency  and  I  called  together  at  the  Forcing  Office  for  the  purpose  of  dis- 
cussing with  his  Lordship  the  terms  of  the  proposed  Convention  for  the  protection 
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of  seals  in  Behring  Sea.  Unfortunately,  Lord  Salisbury  had  just  received  a  com- 
munication from  the  Canadian  Government,  stating  that  memorandum  on  the 
subject  would  shortly  be  forwarded  to  London,  and  expressing  a  hope  that,  pending 
the  arrival  of  that  document,  no  further  steps  would  be  taken  in  the  matter  by  Her 
Majesty's  Government.  Under  these  circumstances,  Lord  Salisbury  felt  bound  to 
await  the  Canadian  memorandum  before  proceeding  to  draft  the  Convention. 

I  have  enquired  several  times  whether  this  communication  from  Canada  had 
been  received,  but  it  has  not  yet  come  to  hand.  I  was  inforinrd  to  day  by  Lord 
Salisbury  that  an  urgent  telegram  had  been  sent  to  Canada,  a  week  ago,  with  res- 
pect to  the  delay  in  its  expedition,  and  that  a  reply  had  been  received  by  the  Secre- 
tary of  State  for  the  Colonies  stating  that  the  matter  would  be  taken  up  immediately. 
I  hope,  therefore,  that  shortly  after  Mr  Phelps,  return  this  (iovernmenl  will  be  in 
a  condition  to  agree  upon  the  terms  of  the  proposed  convention.  I  have  the  honor 
to  inclose  for  your  information  the  copy  of  a  question  asked  by  Mr  Gourley  and 
answered  by  Sir  James  Fergusson  in  behalf  of  the  British  Government,  with  respect 
to  the  seal-fishing  in  the  Behring  Sea. 

I  have,  etc. 

The  Arbitrators  with  perceive  that  at  this  point  an  obstacle  was  for 
the  first  time  interposed  in  the  progress  of  these  negotiations,  which 
would  in  all  probability  have  resulted  in  a  final  agreement  between  the 
two  countries  for  the  preservation  of  the  seals,  by  establishing  a  close 
season  during  the  area  mentioned,  from  the  1st  of  April  to  the  15th  ot 
October.  Whether  that  protection  would  have  been  adequate  is  another 
question  w'hich  I  do  not  intend  now  to  discuss  but  that  the  Convention 
would  have  been  concluded  substantially  securing  those  terms  it  seems 
to  me  there  can  be  no  reasonable  doubt.  The  obstacles  to  that  arose 
from  the  protest  on  the  part  of  Canada.  Lord  Salisbury  had  undoubtedly 
very  properly  as  the  Canadian  people  were  more  interested  in  the  pre- 
servation of  pelagic  sealing  than  others,  sent  some  communication  to 
the  Colonial  Government  in  reference  to  the  matter  and  had  received, 
in  response,  a  statement  of  the  character,  as  far  as  we  can  gather  from 
this  statement  of  Mr  White,  simply  objecting  to  the  final  conclusion 
of  any  such  proposed  arrangement.  I  think  it  may  be  worth  while 
in  citing  this  response  of  Canada  to  take  a  glance  at  the  terms  in  which 
Lord  Salisbury  made  the  communication  to  the  Canadian  Government 
which  will  be  found  in  the  Appendix,  volume  3  of  the  British  Case,  Uni- 
ted States  No  2,1890,  page  196. 

This  is  from  the  Marquis  of  Salisburyto  Sir  K.  Morier. 

SIR  :  The  Russian  Ambassador  and  the  United  States'  Charge  d'Aflaires  called 
upon  me  this  afternoon  to  discuss  the  question  of  the  seal  fisheries  in  Behring's  Sea 
which  had  been  brought  into  prominence  by  the  recent  action  of  the  United  Stales. 

The  United  States  Government  had  expressed  a  desire  that  some  agreement 
should  be  arrived  at  between  the  three  Governments  for  the  purpose  of  prohibiting 
the  slaughter  of  the  seals  during  the  lime  of  breeding ;  and  at  my  request,  Mr  de 
Staal  had  obtained  instructions  from  his  Government  on  that  question.  At  this 
preliminary  discussion  it  was  decided  provisionally,  in  order  to  furnish  a  basis  for 
negotiation,  and  without  definitively  pledging  our  Governments,  that  the  space  lo 
be  covered  by  the  proposed  Convention  should  be  the  sea  between  America  and 
Russia  north  of  the  47°  of  latitude  that  the  close  time  should  extend  from  the 
15th  April  lo  the  1st  November;  that  during  that  time  the  slaughter  of  all  seal 
should  be  forbidden;  and  vessels  engaged  in  it  should  be  liable  to  seizure  by  ths 
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cruizers  of  any  of  the  three  Powers,  and  should  be  taken  to  the  port  of  their  own 
nationality  for  condemnation ;  that  the  traffic  in  arms,  alcohol  and  powder  should 
be  prohibited  in  all  the  islands  of  those  seas ;  and  that,  as  soon  as  the  three  Powers 
had  concluded  a  Convention  they  should  join  in  submitting  it  for  the  assent  of  the 
other  Maritime  Powers  of  the  Northern  seas.  The  United  ' '  States  Charge  d'Affaires  " 
was  exceedingly  earnest  in  pressing  on  us  the  importance  of  despatch  on  account 
of  the  inconceivable  slaughter  that  had  been  and  was  still  going  on  in  these  seas. 
He  stated  that,  in  addition  to  the  vast  quantity  brought  to  market,  it  was  a  common 
practice  for  those  engaged  in  the  trade  to  shoot  all  seals  they  might  meet  in  the 
open  sea,  and  that  of  these  a  great  number  sank,  so  that  their  skins  could  not  be 
recovered. 

I  am,  etc.  SALISBURY. 

The  learned  Arbitrators  will  now  see  Ihe  manner  in  which  the  nego- 
ciations  which  were  pending  between  the  two  Governments  were  notified 
to  the  Canadian  Government. 

Sir  Charles  Russell.  —  That  was  to  Sir  Robert  Morier,and  it  is  to  Rus- 
sia and  not  to  Canada. 

The  President.  —  Yes.     Sir  Robert  Morier  was  in  Saint-Petersburg. 

Mr  Foster.  —  The  same  note  was  sent  to  Sir  Lionel  West. 

Mr  Carter.  -  -  Yes  the  same  note  was  sent  to  Sir  Lionel  Sackville  West 
at  Washington. 

Sir  Charles  Russell.  •  At  Washington,  certainly,  but  not  in 
Canada. 

The  President.  -  -  Yes,  that,  Mr  Carter,  is  not  a  communication  made 
to  Canada  and  you  spoke  of  a  communication  made  to  the  Canadian  Go- 
vernment. Sir  Sackville  West  was  in  Washington. 

Mr  Carter.  —  Yes  he  was  in  Washington,  but  the  evidence  that  a  com- 
munication was  sent  to  Canada  is  not  derived  from  this  note  ofLord  Salis- 
bury to  Sir  Robert  Morier,  and  which  was  also  sent  to  Sir  Sackville  West. 
- 1  am  in  error  in  stating  as  I  have  stated  that  that  was  the  form  in  which 
Canada  was  apprised  of  the  state  of  the  negociations,  but  that  at  this 
time  Canada  was  so  apprised  is  stated  in  the  communications  which  I  will 
read. 

Mr  Justice  Harlan.  —  You  will  find  at  page  199  of  the  British  Case, 
Appendix,  Volume  3  the  letter  from  the  Colonial  Office  in  which  Lord 
Knulsford  for  Canada  acknowledges  the  receipt  of  a  letter  of  the  28th 
transmitting  a  copy  of  the  despatch  addressed  to  Her  Majesty's  Ambas- 
sador in  St-Petersburg. 

The  President.  --  Yes,  the  same  despatch. 

Mr  Foster.  --Yes. 

Mr  Justice  Harlan.  -  -  And  the  answer  is  at  page  212  of  that  Vo- 
lume. 

Sir  Charles  Russell.  -  -  The  first  answer,  on  page  200  is  from  Lord 
Lansdowne  to  Lord  Knutsford  on  the  9lh  April. 

Mr  Justice  Harlan.  —  I  do  not  think  that  refers  to  the  despatch : 
does  it? 

Sir  Charles  Russell.  —  Well  I  think  it  bears  upon  it. 

Mr  Carter.  —  In  page  199  of  the  third  volume  to  the  Appendix  to  the 
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British  Case  U.  S.  No.  2,  1890,  the  following  communication  is  found  - 
this  is  from  the  British  Colonial  Office  to  the   Foreign  Office  Downing 
street  April  2oth  1888. 

I  am  directed  by  Lord  Knutsford  to  acknowledge  the  receipt  of  your  letter  of  the 
20th  instant,  transmitting  a  copy  of  a  dispatch  addressed  to  Her  Majesty's  Ambas- 
sador at  St.  Petersburg  respecting  the  proposed  establishment  of  a  close  time  for 
seals  in  Behring's  Sea. 

That  despatch  is  n°  121  which  is  the  very  one  of  the  Marquis  of 
Salisbury  to  Sir  Bobert  Morier  so  that  it  did  gel  from  the  Foreign  Office 
of  the  British  Government  to  the  Colonial  Office  and  the  receipt  of  it  is 
thus  acknowledged. 

The  dispatch  continues  : 

In  reply  I  am  to  inclose  for  the  information  of  the  Marquis  of  Salisbury,  a  copy 
of  the  extended  telegram  which  was  sent  to  the  Governor-General  of  Canada  on  his 
Lordship's  suggestion  inquiring  whether  the  Dominion  Government  were  aware  of 
any  objection  to  the  proposed  arrangement.  —  I  am  also  to  inclose  a  copy  of  a 
despatch  from  Lord  Lansdowne  in  the  two  concluding  paragraphs  of  which  he 
points  out  that  the  probable  effect  of  the  proposed  close  time  on  the  operations  of 
the  Canadian  sealers  would  be  to  exclude  them  completely  from  the  rights  which 
they  have  until  lately  enjoyed  without  question  or  molestation.  In  these  circum- 
stances it  is  probable  that  the  United  State's  proposals  may  not  be  accepted  by 
Canada  without  reserve  and  Lord  Knutsford  would  suggest  that  pending  the  receipt 
of  the  observations  of  the  Dominion  Government  in  response  to  the  invitation  con- 
tained in  his  dispatch  of  the  8th  March,  referred  to  by  Lord  Lansdowne  no  final 
action  should  be  taken  in  the  matter. 

We  now  perceive  that  is  the  conclusion  of  the  negotiations. 

Sir  Charles  Russell.  —  I  beg  your  pardon  ;  the  despatch  there  referred 
to  from  Lord  Lansdowne  is  on  the  next  page,  the  9th  of  April. 

Mr  Carter.  —  Would  you  like  me  to  read  it? 

Sir  Charles  Russell.  —  It  precedes  the  one  you  have  read  in  point  of 
time;  but  I  do  not  want  to  put  you  to  any  inconvenience  about  reading  it. 

Mr  Carter.  — Certainly.  It  is  on  page  200? 

Sir  Charles  Russell.  —  Yes. 

Mr  Carter.  —  The  enclosure? 

Sir  Charles  Russell.  —  Yes. 

Mr  Carter.  —  No  1  or  No  2? 

Sir  Charles  Russell.  —  No  2. 

Mr  Carter.  —  This  is  from  the  Marquis  of  Lansdowne,  who,  I  sup- 
pose, was  then  Governor  General  at  the  time. 

Sir  Charles  Russell.  --  Yes. 

Mr  Carter.  -  -  To  Lord  Knutsford,  who,  I  also  suppose,  was  at  the 
head  of  the  Colonial  Office  in  London? 

Sir  Charles  Russell.  —  Yes. 

Mr  Carter.  —  This  is  from  Lord  Lansdowne  to  Lord  Knutsford  : 

In  reference  to  my  despatch  of  the  29th  .March,  1  have  the  honour  to  inclose  he- 
rewith copy  of  a  telegram,  dated  the  5  the  instant,  from  the  Attorney  General  of 
Bitish  Columbia  to  Sir  John  Macdonald,  acquainting  him  that  my  telegram,  of 


which  a  copy  was  sent  to  you  in  the  above  despatch,  had  been  published  in  the 
provincial  press  as  a  warning  to  sealing  .vessels,  and  that  there  was  reason  to  be- 
lieve that  these  vessels  had,  in  consequence  of  the  intimation  thus  given,  ceased 
to  arm  themselves  for  the  purpose  of  resisting  the  cruisers  of  the  United  States. 
I  have  forwarded  to  you  by  this  mail  copies  of  a  telegram  received  from  Sir 
L.  West  in  reference  to  the  probable  action  of  these  cruisers  during  the  present 
season,  and  of  a  telegram  addressed  to  him  by  me  in  reply.  I  observe  that  the 
information  obtained  by  Sir  Lionel  West  from  Mr  Bayard,  which  is  the  same 
as  that  communicated  to  me  in  your  telegraphic  despatch  of  the  6th  instant,  is 
merely  to  the  effect  that  no  orders  have  been  issued  by  the  United  States  for  the 
capture  of  British  ships  fishing  in  the  Behring  Sea.  I  need  scarcely  point  out  that 
this  is  not  equivalent  to  an  assurance  that  such  vessels  will  not  be  molested  except 
when  found  within  the  3  mile  limit,  and  that  we  are  not  informed  whether  any 
orders  which  have  been  already  issued  in  this  connection  are  or  are  not  still  in 
force. 

That  is  in  reference  to  another  topic,  that  at  the  request  of  Great  Bri- 
tain instructions  should  be  issued  by  the  United  States  to  its  cruisers  in 
the  Behring  Sea  not  to  interfere  with  British  vessels.  It  passes  from 
that  now. 

I  need  scarcely  point  out  that  the  close  time  for  seals,  referred  to  in  your  tele- 
gram, is  created  under  a  statute  of  the  United  States,  which  is  not  obligatory  except 
upon  the  subjects  of  that  Power.  The  proposal  contained  in  the  inclosure  to  your 
confidential  despatch  of  the  8th  March,  1888,  for  the  adoption  of  a  similar  close  season 
British  fishermen  is  at  present  receiving  the  careful  consideration  of  my  Government. 
Such.a  close  time  could  obviously  not  be  imposed  upon  our  fishermen  without  notice 
or  without  a  fuller  discussion  than  it  has  yet  undergone.  You  are  aware  that,  during 
the  close  time  enforced  by  the  United  States' Statute,  the  seals,  although  protected  from 
slaughter  by  the  use  of  fire  arms,  may  be  killed  in  great  numbers  on  their  breeding- 
grounds  by  the  persons  who  enjoy  the  monopoly  of  the  trade  under  concessions 
from  the  United  States'  Government.  The  rest  of  the  year  these  animals  are,  accor- 
ding to  Mr  Bayard's  statement  in  his  despatch  of  the  7th  February,  1888,  supposed 
to  spend  in  the  open  sea  south  of  the  Aleutian  island's,  were  they  are  probably 
widely  scattered  and  difficult  to  find.  It  would  appear  to  follow  that,  if  concurrent 
Regulations  based  upon  the  American  Law  were  to  be  adopted  by  Great  Britain  and 
the  United  States,  the  privileges  enjoyed  by  the  citizens  of  the  latter  Power  would 
be  little  if  at  all  curtailed,  while  British  fishermen  would  find  themselves  comple- 
tely excluded  from  the  rights  which  until  lately  they  have  enjoyed  without  question 
or  molestation.  In  making  this  observation,  I  do  not  desire  to  intimate  that  my 
Government  would  be  averse  to  entering  into  a  reasonable  agreement  for  protec- 
ting the  fur  bearing  animals  of  the  Pacific  coast  from  extermination,  but  merely 
that  a  one  sided  restriction  such  as  that  which  appeared  to  be  suggested  in  your  tele- 
gram could  not  be  suddenly  and  arbitrarily  enforced  by  my  Government  upon  the 
fishermen  or  this  country. 

It  will  now  be  perceived,  let  me  repeat  that  the  negotiations  entered 
into  between  the  United  States  and  Great  Britain,  with  everyprospect  at 
first  of  a  favorable  termination,  had  been  arrested,  inconsequence  of  pro- 
tests being  received  from  the  Canadian  government.  I  do  not  complain 
of  that,  or  suggest  its  impropriety.  I  merely  state  the  fact  that  it  was 
arrested  at  that  point,  and  in  consequence  of  that  protest.  The  business 
continued  in  a  condition  of  suspense,  in  consequence  of  that,  for  a  very 
considerable  time,  so  although,  if  I  am  rightly  remembered,  the  United 
Slates  on  more  than  one  occasion  during  the  interim  pressed  the 


—  228  — 

British  Government  to  give  a  decided  answer,  the  next  we  hear  of  it. 
which  is  to  the  point  I  am  engaged  upon,  is  contained  in  Mr  Phelps  letter 
to  Mr  Bayard  of  September  12th,  1888.  Mr  Phelps  had  returned  from  his 
business  in  the  United  States,  and  again  taken  charge  of  the  American 
Embassy  in  London,  and  his  communication  is  as  follows  : 

London,  September  12th,  1888. 

SIR  :  Referring;  to  the  subject  of  the  Alaskan  seal  fisheries  and  to  the  previous 
correspondence  on  the  subject  between  the  department  and  this  Legation,  I  have 
now  the  honor  to  acquaint  you  with  the  purport  of  the  conversation  which  I  held 
with  Lord  Salisbury  in  regard  to  it,  on  the  13  In  of  August.  Ilness,  which  lias  inca- 
pacitated me  from  business  during  most  of  the  interval,  has  prevented  me  from 
laying  it  before  you  earlier.  One  of  the  objects  of  the  interview  I  then  sought 
with  his  Lordship  was  to  urge  the  completion  of  the  Convention  between  the  United 
Slates,  Great  Britain  and  Russia,  which  under  your  instructions  had  previously  been 
the  subject  of  discussion  between  the  Secretary  for  Foreign  Affairs,  the  Russian 
Ambassador  and  myself. 

This  Convention,  as  I  have  before  advised  you,  had  been  virtually  agreed  on 
verbally  except  in  its  details,  and  the  Russian  as  well  as  the  United  States  Govern- 
ment were  desirous  to  have  it  completed.  The  consideration  of  it  had  been  sus- 
pended for  communication  by  the  British  Government  with  the  Canadian  Govern- 
ment, for  which  purpose  an  interval  of  several  months  had  been  allowed  to  elapse. 
During  this  time,  the  attention  of  Lord  Salisbury  had  been  repeatedly  called  to 
the  subject  by  this  Legation,  and  on  those  occasions  the  answer  received  from  him 
was  that  no  reply  from  the  Canadian  authorities  had  arrived.  In  the  conversation 
on  the  13th  above-mentioned,  I  again  pressed  for  the  completion  of  the  Convention, 
as  the  extermination  of  the  seals  by  Canadian  vessels  was  understood  to  be  rapi- 
dly proceeding.  His  Lordship  in  reply  did  not  question  the  propriety  or  the  im- 
portance of  taking  measures  to  prevent  the  wanton  destruction  of  so  valuable  an 
industry,  in  which,  as  he  remarked,  England  had  a  large  interest  of  its  own,  bul 
said  that  the  Canadian  government  objected  to  any  such  restrictions,  and  that,  until 
its  consent  could  be  obtained,  Her  Majesty's  Government  was  not  willing  to  enter 
into  the  Convention;  that  time  would  be  requisite  to  bring  this  about,  and  thai 
meanwhile  the  Convention  must  wait.  It  is  very  apparent  to  me  that  the  British 
Government  will  not  execute  the  desired  Convention  without  the  concurrence  of 
Canada.  And  its  equally  apparent  that  the  concurrence  of  Canada  in  any  such 
arrangement  is  not  to  be  reasonably  expected.  Certain  Canadian  vessels  are 
making  a  profit  out  of  the  destruction  of  the  seal  in  the  breeding  season  in  the 
waters  in  question,  inhuman  and  wasteful  as  it  is.  That  it  leads  to  the  speedy 
extermination  of  the  animal  is  no  loss  to  Canada,  because  no  part  of  these  seal 
fisheries  belong  to  that  country,  and  the  only  profit  open  to  it  in  connexion  with 
them  is  by  destroying  the  seal  in  the  open  sea  during  the  breeding  time,  although 
many  of  the  animals  killed  in  that  way  are  lost,  and  those  saved  are  worth  much 
less  than  when  killed  at  a  proper  time.  Under  these  circumstances,  the  Govern- 
ment of  the  United  States  must,  in  my  opinion,  either  submit  to  have  these  valuable 
fisheries  destroyed  or  must  take  measures  to  prevent  their  destruction  by  capturing 
the  vessels  employed  in  it.  Between  these  alternatives,  it  does  riot  appear  to  me 
there  should  be  the  slightest  hesitation,  much  learning  has  been  expended  upon 
tho  discussion  of  the  abstract  question  of  the  right  of  mare  clausum.  I  do  not  con- 
ceive it  to  be  applicable  to  the  present  case. 

Here  is  a  valuable  fishery,  and  a  largo,  and  if  properly  managed,  permanent 
industry,  the  property  of  the  nations  on  whose  shores  it  is  carried  on.  It  is  pro- 
posed by  the  colony  of  a  foreign  nation,  in  defiance  of  the  joint  remonstrance  of  all 
the  countres  interested,  to  destroy  this  business  by  the  indiscriminate  slaughter  and 
extermination  of  the  animals  in  question,  in  the  open  neighbouring  sea,  during  the 
period  of  gestation,  when  the  common  dictates  of  humanity  ought  to  protect  them, 
were  there  no  interest  at  all  involved.  And  it  is  suggested  that  we  are  prevented 
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from  defending  ourselves  against  such  depredations  because  the  sea  at  a  certain 
distance  from  the  coast  is  free.  The  same  line  of  argument  woult  take  under  its 
protection  piracy  and  the  slave  trade,  when  prosecuted  in  the  open  sea,  or  would 
justify  one  nation  in  destroying  the  commerce  of  another  by  placing  dangerous 
obstructions  and  derelicts  in  the  open  sea  near  its  coast.  There  are  many  things 
that  cannot  be  allowed  to  be  done  on  the  open  sea  with  impunity  and  against  wich 
every  sea  is  mare  clausum.  And  the  right  of  self  defence,  as  to  person  and  property, 
prevails  there  as  fully  as  elsewhere.  If  the  tish  upon  the  Canadian  coasts  could  be 
destroyed  by  scattering  poison  in  the  open  sea  adjacent,  with  some  small  profit  to 
those  engaged  in  it,  would  Canada,  upon  the  just  principles  of  international  law,  be 
held  defenceless  in  such  a  case?  Yet  that  process  would  be  no  more  destructive, 
inhuman  and  wanton  than  this.  If  precedents  are  wanting  for  a  defence  so  neces- 
sary and  so  proper,  it  is  because  precedents  for  such  a  course  of  conduct  are  likewise 
unknown.  The  best  international  law  has  arisen  from  precedents  that  have  been 
established  when  the  just  occasion  for  them  arose,  undeterred  by  the  discussion  of 
abstract  and  inadequate  rules.  Especially  should  there  be  no  hesitation  in  taking 
this  course  with  the  vessels  of  a  colony  which  has  for  three  years  harassed  the 
fisheries  of  our  country  with  constant  captures  of  vessels  engaged  in  no  violation 
of  treaty  or  legal  rights.  The  comity  of  nations  has  not  deterred  Canada  from  the 
persistent  obstruction  of  justifiable  and  legitimate  fishing  by  American  vessels  near 
its  coasts.  What  principle  of  reciprocity  precludes  us  from  putting  an  end  to  a 
pursuit  of  the  seal  by  Canadian  ships  which  is  unjustifiable  and  illegitimate?  I 
earnestly  recommend,  therefore,  that  the  vessels  that  have  been  already  seized 
while  engaged  in  this  business  be  firmly  held,  and  that  measures  be  taken  to  cap- 
ture and  hold  everyone  hereafter  found  concerned  in  it.  If  further  legislation  is 
necessary,  it  can  doubtless  be  readily  obtained.  There  need  be  no  fear  but  that 
resolute  stand  on  this  subject  will  at  once  put  an  end  to  the  mischief  complained 
of.  It  is  not  to  be  reasonably  expected  that  Great  Britain  will  either  encourage  or 
sustain  her  colonies  in  conduct  which  she  herself  concede's  to  be  wrong  and  which 
is  detrimental  lo  her  own  interest  as  well  as  to  ours.  More  than  10.000  people  are 
engaged  in  London  alone  in  the  preparation  of  seal  skins.  And  it  is  understood 
that  the  British  Government  has  requested  that  clearances  should  not  be  issued  in 
Canada  for  vessels  employed  in  this  business;  but  the  request  has  been  disregarded. 

The  learned  Arbitrators  will  perceive  that  Mr  Phelps  at  last  came  to 
the  conclusion  at  this  moment  that  the  further  progress  of  the  negocia- 
lion  and  any  successful  conclusion  of  it  was  impossible  and  impossible 
in  consequence  of  the  intervention  of  Canada  and  that  any  assent  to 
regulations  which  might  be  proposed  and  which  would  be  effective  for 
the  purpose  would  never  receive  the  assent  of  the  Canadian  Government 
whether  he  was  right  or  wrong  in  that  opinion  on  his  part  is  not  to  my 
present  purpose  and  will  perhaps  be  the  subject  of  future  discussion,  but 
at  all  events  I  think  it  safe  to  conclude  from  the  correspondence  that 
I  have  read  to  the  Tribunal  that  the  termination  of  the  discussion  at  this 
point  was  arrested  and  arrested  by  the  intervention  of  Canada.  I  do  not 
find  anywhere  in  this  correspondence  any  suggestion  on  the  part  of  Ca- 
nada of  another,  or  different,  or  modified,  scheme  designed  to  accom- 
plish the  same  purpose,  of  preserving  the  seals,  and  different  from  the 
one  acceded  to  by  Mr  Phelps  and  Lord  Salisbury.  I  think  there  is  no 
evidence  that  Canada  had  ever  submitted  any  proposition  of  that  sort. 

This  brings  us  to  the  conclusion  of  what  1  think  may  be  properly 
enough  called  the  first  stage  of  this  controversy.  It  is  a  stage  which 
embraces  leading  features;  the  capture,  first,  by  the  cruisers  of  the  United 
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States  of  British  vessels  engaged  in  pelagic  sealing  ;  the  objection  and  the 
protest  of  the  British  Government,  the  ground  of  the  objection  being  that 
it  was  an  attempt  to  enforce  a  Municipal  Law  of  the  United  States  upon 
the  high  seas ;  an  avoidance  of  discussion  of  that  question  by  Mr  Bayard  ; 
a  suggestion  by  him  that  the  case  was  one  of  a  peculiar  property  interest, 
and  a  case  for  the  exercise  of  an  exceptional  marine  jurisdiction,  but  that 
it  would  be  wisest  and  best  to  avoid  a  useless  and  perhaps  irritating  and 
abortive  discussion  on  these  questions  of  right  if  the  attention  of  nations 
could  be  called  to  the  great  fact  that  here  was  a  useful  race  of  animals, 
and  an  important  blessing  given  to  mankind,  threatened  with  extermi- 
nation by  certain  practices,  and  that,  therefore,  it  should  be  the  duty,  as  it 
was  certainly  the  interest  of  all  nations  to  join  mutually  in  Regulations 
designed  to  prevent  the  mischief.  It  includes  the  further  feature  that 
negotiations  were  set  on  foot  for  the  purpose  of  carrying  out  these  abstract 
intentions  of  the  American  Minister;  that  they  were  received  promptly  in 
the  most  friendly  manner  and  in  the  same  spirit  by  Lord  Salisbury,  the 
British  Secretary  for  Foreign  Affairs ;  that  an  agreement  was  substan- 
tially concluded  upon  between  those  parties,  which  would  have  been 
carried  doubtless  into  effect  but  for  the  objections  interposed  by  Canada, 
a  dependence  of  the  British  Empire,  which  was  presumably,  and  indeed 
in  fact,  doubly  interested  in  this  carrying  on  of  pelagic  sealing.  That, 
so  far  as  appears,  no  different  scheme,  no  modified  scheme  designed  to 
carry  out  the  same  objection  was  ever  formulated  by  the  Government  of 
Canada ;  but  that  it  remained  in  its  condition  of  simple  protest  and  objec- 
tions to  any  scheme  of  prohibition  such  as  had  been  presented ;  and  the 
final  cessation  —  the  apparently  final  cessation  —  of  the  negotiations  in 
consequence  of  that  objection.  Those  are  the  principal  features  of  what  I 
have  thought  fit  to  call  the  first  stage  of  this  controversy.  Now  let  me 
pass  to  the  second. 

Senator  Morgan.  —  Do  you  understand,  Mr  Carter,  that  a  British 
subject,  residing  in  Canada,  has  the  right,  in  the  diplomatic  sense  or  in 
the  international  sense,  to  the  protection  of  two  Governments? 

Mr  Carter.  —  The  Canadian? 

Senator  Morgan.  —  And  the  British? 

Mr  Carter.  —  I  never  thought  of  that ;  and  any  opinion  that  I  might 
give  upon  it  would  be  of  little  value  now.  In  the  course  of  such  reflections 
as  I  have  given  to  these  questions,  it  has  not  yet  occurred  to  me  that  that 
was  material. 

Senator  Morgan.  — The  difficulty,  I  suggest,  that  occurs  to  my  mind 
is  this  :  I  can  well  understand  how  a  British  subject  is  entitled  to  the 
protection  of  the  British  Crown  and  Government  in  respect  of  internatio- 
nal relations;  but  I  do  not  understand  how  the  Canadian  Government  as  a 
Government  can  interpose  to  protect  a  British  subject  within  Canada  as, 
for  instance  against  an  avowed  policy  of  the  British  Government. 

Mr  Carter.  -  -  I  have  not  supposed  that  the  Canadian  Government 
was  such  a  Government  as  could  in  any  sovereign  capacity  or  diplomati- 
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cally  communicate  with  other  governments.  I  had  supposed  that  the 
Colonies  of  the  British  Empire  occupied  substantially  some  such  position 
as  the  citizens  of  the  American  Union  occupy  toward  the  American  Govern- 
ment, and  that  the  citizens  of  Canada  in  reference  to  those  defences  which 
they  desire  against  the  acts  of  other  Governments  would  be  obliged  to 
appeal  to  the  Imperial  authority  —  that  their  own  Government  was  not 
able  to  give  them  any  protection  —  they  might  appeal  to  their  own  Go 
vernment  in  the  first  instance,  but  that  their  Government,  I  suppose, 
would  have  to  appeal  in  turn  to  the  Imperial  authority.  That  is  what  I 
should  suppose  the  state  of  the  case  was  ;  but  I  may  be  in  error  about  that . 
Sir  J.  Thompson.  -  -  Like  most  British  subjects,  the  Canadian  sub- 
jects have  a  right  to  express  an  opinion  on  matters  affecting  their  own 
interests,  and  the  Canadian  Government  have  the  means  of  expressing 
that  to  the  British  Government. 

Mr  Carter.  —  Yes,  I  should  suppose  so.     A  Canadian  citizen  in  Ca- 
nada has  the  right  of  every  subject  of  Great  Britain  to  express  his  opinion 
on  all  subjects  of  British  policy,  especially  upon  particular  questions 
that  should  happen  to  bear  heavily  upon  him  and  his  own  Government 
furnishes  no  doubt  an  instrumentality  by  which  he  can  complain. 
Sir  J.  Thompson.  —  And  by  which  he  can  claim  its  protection. 
Mr  Carter.  —  Yes,  and  by  which  he   can  claim  its  protection.   I 
should  say  so. 

There  were  some  incidental  matters  connected  with  this  first  stage  of 
the  controversy  and  which  occurred  during  the  discussion  in  relation  to  it 
which  make  a  figure  but  an  unimportant  figure  in  it.  For  instance  there 
were  claims  for  damages  made  by  the  British  Government  growing  out  of 
these  seizures  and  those  claims  were  persisted  in  and  from  time  to  time 
made  the  subject  of  demand  and  diplomatic  communications.  In  the  next 
place  there  were  further  seizures  made  in  the  year  1888  but  the  vessels 
which  were  seized  in  1888  were  all  released  from  seizure  with  the  excep- 
tion of  one  which  was  the  "  \V.  P.  Sayward  ". 
Sir  Richard  Webster.  --It  was  1887  not  1888. 
Mr  Carter.  —  Yes,  I  mean  in  1887  and  not  in  1888.  There  were  seve- 
ral, five  I  think,  British  vessels  seized  in  1887  and  all  of  them  were  relea- 
sed. Upon  what  grounds  they  were  released  whether  technical  or  for  the 
reason  that  it  was  thought  that  the  pending  negociations  could  better 
advanced  if  causes  of  irritation  were  removed  I  will  not  undertake  to  say, 
but  they  were  in  fact  released. 

Sir  Charles  Russell.  -  -  There  were  seven  seizures. 
Mr  Carter.  -  -  There  were  seven  seizures,  and  my  statement  is  true 
that  all  of  them  were  released,  but  one,  I  think,  which  was  the  case  of  the 
"  W.-P.  Sayward  ",  was  carried  in  libelled  at  Sitka,  I  suppose,  and  con- 
demned, and  from  the  decree  condemning  her  an  appeal  was  taken  to 
the  Supreme  Court  of  the  United  States,  and  the  question  of  the  rightful- 
ness  of  the  seizure  was  sought  to  be  raised.  I  should  say  that  it  was  not  an 
appeal  that  was  taken,  and  I  am  in  error  in  stating  that. 
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Lord  Hannen.  -  •  Yes,  that  is  what  1  was  just  observing,  I  think  it 
was  by  way  of  prohibition. 

Mr  Carter.  —  Yes,  the  time  for  appealing  had  been  allowed  to  pass, 
and  no  appeal  could  be  taken,  but  Counsel  thereupon  resorted  lo  another 
method  which  they  thought  might  he  effective  to  raise  the  question  whe- 
ther these  seizures  were  rightful  or  not,  and  determine  it  as  a  judicial 
question.  They  took  the  ground  that  the  seizure  being  outside  of  the 
municipal  jurisdiction  of  the  United  States,  and  standing  upon  a  law  of  the 
United  States,  the  Court  was  without  jurisdiction,  and,  therefore  they  ap- 
plied to  the  Supreme  Court  of  the  United  States  fora  writ  of  prohibition  to 
the  inferior  tribunal  to  prevent  it  executing  Ihe  decree  which  had  been  made. 

The  application  lo  the  United  States  Supreme  Court,  for  this  writ  of 
prohibition  was  denied,  and  thus  the  Supreme  Court  of  the  United  States 
Supreme  Court  dissaffirmed  the  right  of  this  applicant  to  raise  this  ques- 
tion in  such  a  way.  It  is  unnecessary  for  me  to  go  particularly  into  the 
grounds  upon  which  that  opinion  was  based,  especially  because  one  of  the 
learned  Arbitrators  happened  to  be  one  of  the  Justices  sitting  on  the  Su- 
preme Court  Bench  at  that  time  and  participated  in  the  decision  so  that 
he  can,  of  course,  fully  acquaint  the  learned  Arbitrators  of  the  grounds  on 
which  the  action  of  the  Supreme  Court  action  was  hat*. 

And  finally,  in  stating  the  features  of  this  tirst  stage  of  the  contro- 
versy, let  me  say  that  while,  so  far  as  the  representatives  of  Great  Britain 
and  the  United  States  were  concerned,  the  attempt  at  an  accommodation  by 
means  of  an  agreed  system  of  regulations  failed,  yet  all  parties  were  at 
all  times  agreed  upon  the  prompt  necessity  and  obligation,  as  it  were,  of 
both  governments,  to  take  some  measure  or  other  which  should  have  the 
effect  of  preserving  the  seals  from  destruction. 

Now  let  me  pass  to  the  second  stage  of  the  controversy.  On  the  4th 
of  March,  1889  Mr  Harrison  succeeded  Mr  Cleveland  in  the  office  of  Pre- 
sident, and,  of  course,  as  happens  on  these  occasions  in  America,  there 
was  a  sort  of  revolution  in  the  administration  of  the  various  Dcpartemenls. 
Mr  Bayard  was  succeeded  in  theState Department  by  Mr  Blaine,  and  there 
was  a  new  American  Minister  to  London.  President  Harrison,  as  requi- 
red by  the  Statutes  of  the  United  States,  very  soon  after  his  inaugura- 
tion, made  the  general  proclamation  required  by  law,  prohibiting  all  pur- 
suit of  seals  in  the  waters  of  Alaska,  and  presumably  instructions  were 
also  given  to  the  United  States  Cruisers  to  put  the  provisions  of  the  law 
into  force.  It  will  be  recollected  that  some  two  years  had  now  elapsed 
since  the  beginning  of  negotiations  upon  this  subject  —  nearly  two  years. 
They  were  initiated  in  the  summer  of  1887  and  the  spring  of  1889  had 
now  arrived. 

The  proclamation  having  been  made  and  the  instructions  given,  they 
were  followed  early  in  the  sealing  season  by  the  arrest  of  British  sealers 
again,  and  of  course  the  action  was  followed  by  renewed  protests  on  the 
part  of  the  British  Government.  I  call  the  attention  of  the  Tribunal  to  the 
letter  of  Mr  Edwardes  to  Mr  Blaine.  Mr  Edwardeswas  then  in  charge  of 
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the  British  Mission  at  Washington.  He  was  actually  at  Bar  Harbor. 
The  letter  is  on  page  195  in  the  first  volume  of  the  Appendix  of  the 
United  States  Case  : 

Bar  Harbor,  August  24,  )889. 

SIR  :  In  accordance  with  instructions  which  I  have  received  from  Her  Majesty's 
Principal  Secretary  of  State  for  Foreign  Affairs,  I  have  the  honor  to  state  to  you 
that  repeated  rumors  have  of  late  reached  Her  Majesty's  Government  that  United 
States  cruisers  have  stopped,  searched,  and  even  seized  British  vessels  in  Behring 
Sea  outside  of  the  three  mile  limit  from  the  nearest  land.  Although  no  official 
confirmation  of  these  rumors  has  reached  Her  Majesty's  Government,  there  appears 
to  be  no  reason  to  doubt  their  authenticity. 

I  am  desired  by  the  Marquis  of  Salisbury  to  inquire  whether  the  United  Slates 
Government  are  in  possession  of  similar  information,  and  further,  to  ask  that 
stringent  instructions  may  be  sent  by  the  United  States  Government,  at  the  earliest 
moment,  to  their  ofiicers,  with  the  view  to  prevent  the  possibility  of  such  occur- 
rences taking  place. 

In  continuation  of  my  instruction  I  have  the  honor  to  remind  you  that  Her 
Majesty's  Government  received  very  clear  assurances  last  year  from  Mr  Bayard,  at 
that  time  Secretary  of  State,  that  pending  the  discussion  of  the  general  questions 
at  issue  no  further  interference  should  take  place  with  British  vessels  in  Behring 
Sea. 

In  conclusion,  the  Marquis  of  Salisbury  desires  me  to  say  that  Sir  Julian  Paun- 
cefote,  Her  Majesty's  Minister,  will  be  prepared  on  his  return  to  Washington  in  the 
autumn  to  discuss  the  whole  question,  and  Her  Majesty's  Government  wish  to  point 
out  to  the  United  States  Government  that  a  settlement  cannot  but  be  hindered  by 
any  measures  of  force  which  may  be  resorted  to  by  the  United  States. 

I  have,  etc., 

II.  G.  EDWARDES. 

The  learned  Arbitrators  will  see  what  the  situation  was  at  this  parti- 
cular time.  The  vessels  which  had  been  seized  in  1887,  with  the  excep- 
tion of  one  the  "  Say  ward  ",  which  I  have  mentioned,  had  been  released. 
The  negotiations  were  pending  and  during  1888  no  new  seizures  had  been 
made.  What  that  was  in  consequence  of  it  is  not  important  to  see.  I 
do  not  know  that  I  know.  It  may  have  been  that  such  a  course  was 
thought  on  the  part  of  the  American  Government  to  be  likely  to  cause 
irritation  which  would  tend  to  prevent  the  accommodation  which  they 
sought  for  the  question.  At  all  events,  none  were  made  in  1888. 

Mr  Cleveland  and  Mr  Bayard,  his  Secretary  of  State,  under  whose 
auspices  that  policy  of  conciliation  had  been  adopted  and  pursued,  were 
now  out  of  office.  They  were  succeeded  by  President  Harrisdon  and 
Mr  Blaine  as  his  Secretary  of  State,  of  course  under  the  obligation  to 
enforce  the  laws  and  policy  of  the  United  States.  The  negotiations  for  a 
settlement  appeared  to  be  in  a  state  of  suspended  animation,  and  with 
no  particular  prospect  of  its  being  renewed ;  and  therefore,  the  course  of 
the  United  States  under  these  circumstances  was  to  readopt  the  policy  of 
enforcing  the  prohibition  of  pelagic  sealing.  That  of  course  brought  the 
subject  again  to  the  attention  of  the  British  Government  and  led  to  pro- 
tests on  its  part.  Those  protests  included  the  suggestion  that  at  the 
former  period  assurances  had  been  given  by  Mr  Bayard  that  no  further 
seizures  would  be  made  pending  the  discussion.  It  is  not  important  to 
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my  purpose  here,  but  I  must  remark  llial  it  is  denied  that  such  assu- 
rances were  given,  and  I  do  not  think  there  is  any  evidence  of  them. 
Lord  Salibury  doubtless  thougth  so. 

In  the  next  place  the  suggestion  of  the  British  Government  was  that 
instructions  should  be  given  to  prevent  any  recurrence  of  those  seizures. 
Well,  this  suggestion  could  not  very  well  be  made  in  the  then  existing 
state  of  business,  without  some  desire  or  intention  of  reopening  the  nego- 
tiations for  the  adjustment  of  the  matter,  and  therefore  this  suggestion 
is  also  contained  :  "  The  Marquis  of  Salisbury  desires  me  to  say  that  Sir 
Julian  Pauncefote,  Her  Majesty's  Minister,  will  be  prepared  on  his 
return  to  Washington  in  the  autumn,  to  discuss  the  whole  question,  and 
Her  Majesty's  Government  wish  to  point  out  to  the  United  States'  Go- 
vernment that  the  settlement  cannot  but  be  hindered  by  any  measures 
of  force  which  may  be  resorted  to  by  the  United  States  ". 

The  business  was  new  to  Mr  Elaine,  and  the  whole  subject  doubtless 
new  to  him.  His  answer  is  short  : 

Mr  Blaine  to  Mr  Edwardes 

Bar  Harbor,  August  2i,  1880. 

SIR  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  communication  of  this 
dale,  conveying  to  me  the  intelligence  "  that  repeated  rumors  have  of  late  reached 
Her  Majesty's  Government  that  United  States  cruisers  have  stopped,  searched,  and 
even  seized  British  vessels  in  Behring  Sea  outside  the  3  mile  limit  from  the  nearest 
land."  And  you  add  that,  "  although  no  official  confirmation  of  these  rumors  has 
reached  Her  Majesty's  Government,  there  appears  to  be  no  reason  to  doubt  their 
authenticity.  " 

In  reply  I  have  the  honor  to  state  that  the  same  rumors,  probably  based  on  truth, 
have  reached  the  Government  of  the  United  States,  but  that  up  to  this  date  there 
has  been  no  official  communication  received  on  the  subject. 

It  has  been  and  is  the  earnest  desire  of  the  President  of  the  United  States  to 
have  such  an  adjustment  as  shall  remove  all  possible  ground  of  misunderstanding 
with  Her  Majesty's  Government  concerning  the  existing  troubles  in  theBehring  Sea; 
and  the  President  believes  that  the  responsibility  for  delay  in  the  adjustment  can 
not  be  properly  charged  to  the  Government  of  the  United  States. 

I  beg  you  will  express  to  the  Marquis  of  Salisbury  the  gratification  with  which 
the  Government  of  the  United  Stales  learns  that  Sir  Julian  Pauncefote,  Her  Ma- 
jesty's Minister,  will  be  prepared,  on  his  return  to  Washington  in  the  autumn,  to 
discuss  the  whole  question.  It  gives  me  pleasure  to  assure  you  that  the  Government 
of  the  United  States  will  endeavor  to  be  prepared  for  the  discussion,  and  that,  in  the 
opinion  of  the  President,  the  points  at  issue  betwen  the  two  Governments  are  capa- 
ble of  prompt  ajustment  on  a  basis  entirely  honorable  to  both. 

I  have,  etc., 

JAMES  G.  BLAINE. 

But  Mr  Edwardes  pressed  for  a  more  categorical  answer  to  his  note. 
On  the  25  th  of  August  he  writes  : 

Mr  Edwardes  to  Mr  lilaine. 

Bar  Harbor,  August  25,  (880. 

SIR  :  1  had  the  honor  to  receive  yesterday  your  [note  in  which  you  have  been 
good  enough  to  inform  me,  with  respect  to  the  repeated  rumors  which  have  of  late 
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reached  Her  Majesty's  Government  of  the  search  and  seizures  of  British  vessels  in 
Behring  Sea  by  United  States  cruisers,  that  the  same  rumours,  probably  based  on 
truth,  have  reached  the  United  States  Government,  but  that  up  to  this  date  there 
has  been  no  official  communication  received  on  the  subject. 

At  the  same  time  you  have  done  me  the  honor  to  inform  me  that  it  has  been 
and  is  the  earnest  desire  of  the  President  of  the  United  States  to  have  such  an 
adjustment  as  shall  remove  all  possible  ground  of  misunderstanding  with  Her  Ma- 
jesty's Government  concerning  the  existing  troubles  in  the  Bearing  Sea;  and  that 
the  President  believes  that  the  responsability  for  delay  in  that  adjustment  cannot 
be  properly  charged  to  the  Government  of  the  United  States. 

You  request  me  at  the  same  time  to  express  to  the  Marquis  of  Salisbury  the 
gratification  with  which  the  Government  of  the  United  States  learns  that  Sir  Julian 
Pauncefote,  Her  Majesty's  Minister,  will  be  prepared,  on  his  return  to  Washington 
in  the  autumn,  to  discuss  the  whole  question,  and  you  are  good  enough  to  inform 
me  of  the  pleasure  you  have  in  assuring  me  that  the  Government  of  the  United 
States  will  endeavor  to  be  prepared  for  the  discussion,  and  that,  in  the  opinion  of 
the  President,  the  points  at  issue  between  the  two  Governments  are  capable  of 
prompt  adjustment  on  a  basis  entirely  honorable  to  both. 

I  shall  lose  no  time  in  bringing  your  reply  to  the  knowledge  of  Her  Maje'stys 
Government,  who,  while  awaiting  an  answer  to  the  other  inquiry  I  had  the  honor 
to  make  to  you,  will,  I  feel  confident,  receive  with  much  satisfaction  the  assurances 
which  you  have  been  good  enough  to  make  to  me  in  your  note  of  yesterday's 
date. 

I  have,  etc., 

H.  G.  EDWARDES. 

This  is  not  the  note  in  which  I  supposed  he  was  pressing  for  a  reply, 
and  I  should  not  have  read  it. 

Mr  Foster.  —  It  is  the  next  letter. 

Mr  Carter.  —  It  is  the  next  note,  which  I  will  read  : 

Mr  Edwardes  to  Mr  Blaine. 

Washington,  September  12,  1889. 

MY  DEAR  MR  BLAINE  :  I  should  be  very  much  obliged  if  you  would  kindly  let  me 
know  when  I  may  expect  an  answer  to  the  request  of  Her  Majesty's  Government, 
which  I  had  the  honor  of  communicating  to  you  in  my  note  of  the  24th  of  August, 
that  instructions  may  be  sent  to  Alaska  to  prevent  the  possibility  of  the  seizure  of 
British  ships  in  Behring  Sea.  Her  Majesty's  Government  are  earnestly  awaiting  the 
reply  of  the  United  States  Government  on  this  subject,  as  the  recent  reports  of 
seizures  having  taken  place  are  causing  much  excitement  both  in  England  and  in 
Canada. 

I  remain,  etc., 

H.  C.  EDWARDES. 

Mr  Blaine,  answers  that  : 

Mr  Blaine  to  Air  Edwardes. 

Bar  Harbor,  September  14,  1889. 

SIR  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  personal  note  of  the 
12th  instant,  written  at  Washington,  in  which  you  desire  to  know  when  you  may 
expect  an  answer  to  the  request  of  Her  Majesty's  Government,  "  that  instructions 
may  be  sent  to  Alaska  to  prevent  the  possibility  of  the  seizure  of  British  ships  in 
Behring  Sea.  " 

I  had  supposed  that  my  note  of  August  24  would  satisfy  Her  Majesty's  Govern- 
ment of  the  President's  earnest  desire  to  come  to  a  friendly  agreement  touching 
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all  mailers  al  issue  between  the  two  Governments  in  relation  to  Behring  Sea,  anil 
1  had  further  supposed  that  your  mention  of  the  official  instruction  to  Sir  Julian 
Pauncefote  to  proceed,  immediately  after  his  arrival  in  October  to  a  full  discus- 
sion of  the  question,  removed  all  necessity  of  a  preliminary  correspondence  touching 
its  merits. 

Referring  more  particularly  lo  Hie  question  ol  which  you  repeat  the  desire  of 
your  Government  for  an  answer,  I  have  the  honor  to  inform  you  that  a  categorical 
response  would  have  been  and  still  is  impracticable —  unjust  lo  Ihis  Government, 
and  misleading  to  the  Government  of  Her  Majesty.  It  was  therefore  the  judgement 
of  the  President  that  the  whole  subject  could  more  wisely  be  remanded  to  the 
formal  discussion  so  near  at  hand  which  Her  Majesty's  Government  has  proposed, 
and  to  which  the  Government  of  the  United  States  has  cordially  assented. 

It  is  proper,  however,  to  add  thai  any  inslruclion  senl  to  Behring  Sea  at  the 
time  of  your  original  request,  upon  the  24th  of  August,  would  have  failed  to  reach 
those  waters  before  the  proposed  departure  of  the  vessels  of  the  United  States. 

I  have,  etc., 

JAMES  G.  BLUM  . 

These  conclusions,  it  will  certainly  be  agreed,  are  diplomatic  —  one 
parly  pressing  for  an  answer  to  a  question,  and  the  other  gently  deferring 
it,  and  looking  to  a  period  when  a  more  satisfactory  discussion  should  be 
brought  on. 

Sir  Charles  Russell.  —  The  next  letter  from  Lord  Salisbury  is  im- 
portant. 

Mr  Carter.  —  I  have  not  marked  it  as  important,  but  if  you  think  so 
Sir  Charles,  I  will  be  glad  to  read  it. 

Sir  Charles  Russell.  — I  should  be  glad  if  you  would.  It  is  on  the  same 
page,  197. 

Mr  Carter.  —  I  will  do  so.  It  is  from  Lord  Salisbury  to  Mr  Edwardes 
and  was  left  at  the  Department  of  State. 

The  Marquis  of  Salisbury  to  Mr  Edwardes. 
[Left  at  the  Department,  of  State  by  Mr  Edwardes.] 

Foreign  Office,  October  2,  1889. 

SIR  :  At  the  time  when  the  seizures  of  British  ships  hunting  seals  in  Behring's 
Sea  during  the  years  1886  and  1887  were  the  subjects  of  discussion  Ihe  Minister  of 
the  United  Stales  made  certain  overtures  to  Her  Majesty's  Government  with  respect 
to  the  instilution  of  a  close  time  for  the  seal  fishery,  for  the  purpose  of  preventing 
the  extirpation  of  the  species  in  that  part  of  the  world.  Without  in  any  way 
admitting  that  considerations  of  this  order  could  justify  the  seizure  of  vessels  which 
were  transgressing  no  rule  of  international  law,  Her  Majesty's  Government  were 
very  ready  to  agree  that  the  subject  was  one  deserving  of  the  gravest  attention 
on  the  part  of  all  the  governments  interested  in  those  waters. 

The  Russian  Government  was  disposed  to  join  in  the  proposed  negotiations,  but 
they  were  suspended  for  a  time  in  consequence  of  objections  raised  by  the  Domi- 
nion of  Canada  and  of  doubts  thrown  on  the  physical  data  on  which  any  restrictive 
legislation  must  have  been  based. 

Her  Majesty's  Government  are  fully  sensible  of  the  importance  of  this  question, 
and  of  the  great  value  which  will  attach  to  an  international  agreement  in  respect 
to  it,  and  Her  Majesty's  representative  will  be  furnished  with  Ihe  requisite  instruc- 
tions in  case  the  Secretary  of  State  should  be  willing  to  enter  upon  the  discussion. 

You  will  read  this  dispatch  and  my  dispatch  No  205,  of  this  date,  to  the  Secre- 
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tary  of  State,  and,  if  he  should  desire  it,  you  are  authorized  to  give  him  copies  of 
them. 

I  am,  etc., 

SALISBURY. 

Yes,  it  is  quite  important,  and  I  am  obliged  to  my  learned  friend  for 
the  suggestion  that  it  be  read. 

These  demands  by  the  British  Government,  occasioned  by  the  new 
seizures  having  been  made,  and  this  sort  of  diplomatic  correspondence 
having  been  begun,  during  which  preliminaries  the  new  Government  of 
the  United  States  was  occupied  in  considering  the  proper  attitnde  to  be 
taken,  Mr  Elaine,  finally,  on  the  22d  of  January  1890  addressed  Sir  Julian 
Pauncefote  and  delivered  to  him  the  result  of  the  consideration  and  reflec- 
tion which  President  Harrison  had  given  to  the  subject.  This  is  on  the 
22d  of  January  1890. 

Sir  Charles  Russell.  —  It  you  will  pardon  me  one  moment,  you  have 
only  read  one  of  those  two  despatches  to  which  I  referred.  The  first 
was  the  one  I  requested  and  the  other  immediately  followed  it. 

Mr  Carter.  —  I  did  not  intend  to  read  it  unless  you  desired  it. 

Sir  Charles  Russell.  —  Not  at  all.     Do  not  go  to  that  trouble. 

Mr  Carter.  —  I  now  read  the  letter  from  Mr  Blaine.  January  22, 1890  : 

Mr  Blaine  to  Sir  Julian  Pauncefote. 

Department  of  State,  Washington,  January  22,  1890. 

SIR  :  Several  weeks  have  elapsed  since  I  had  the  honor  to  receive  through  the 
hands  of  Mr  Edvvardes  copies  of  two  dispatches  from  Lord  Salisbury  complaining  of 
the  course  of  the  United  States  revenue-cutler  Rush  in  intercepting  Canadian  vessels 
sailing  under  the  British  flag  and  engaged  in  taking  fur  seals  in  the  waters  of  the 
Behring  Sea. 

Subjects  which  could  not  be  postponed  have  engaged  the  attention  of  this  Depart- 
ment and  have  rendered  it  impossible  to  give  a  formal  answer  to  Lord  Salisbury 
until  the  present  time. 

In  the  opinion  of  Ihe  President,  the  Canadian  vessels  arrested  and  detained  in 
the  Behring  Sea  were  engaged  in  a  pursuit  that  was  in  itself  contra  bonos  mores,  a 
pursuit  which  of  necessity  involves  a  serious  and  permanent  injury  to  the  rights 
of  the  Government  and  people  of  the  United  States.  To  establish  this  ground  it  is 
not  necessary  to  argue  the  question  of  the  extent  and  nature  of  jthe  sovereignty  of 
this  Government  over  the  waters  of  the  Behring  Sea;  it  is  not  necessary  to  explain, 
certainly  not  to  define,  the  powers  and  privileges  ceded  by  His  Imperial  Majesty 
the  Emperor  of  Russia  in  the  treaty  by  which  the  Alaskan  territory  was  transferred 
to  the  United  States.  The  weighty  considerations  growing  out  of  the  acquisition 
of  that  territory,  with  all  the  rights  on  land  and  sea  inseparably  connected  the- 
rewith, may  be  safely  left  out  of  view,  while  the  grounds  are  set  forth  upon  which 
this  Government  rests  its  justification  for  the  action  complained  of  by  Her  Majesty's 
Government. 

It  can  not  be  unknown  to  Her  Majesty's  Government  that  one  of  the  most  valuable 
sources  of  revenue  from  the  Alaskan  possessions  is  the  fur-seal  fisheries  of  the  Beh- 
ring Sea.  Those  fisheries  had  been  exclusively  controlled  by  the  Government  of 
Russia,  without  interference  or  without  question,  from  their  original  discovery  un- 
til the  cession  of  Alaska  to  the  United  Slates  in  1867.  From  1867  to  1886  the  pos- 
session in  which  Russia  had  been  undisturbed  was  enjoyed  by  this  Government 
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also.  There  was  no  interruption  and  no  intrusion  from  any  source.  Vessels  from 
other  nations  passing  from  time  to  time  through  Dehring  Sea  to  the  Arctic  Ocean 
in  pursuit  of  whales  had  always  abstained  from  taking  part  in  the  capture  of  seals. 

This  uniform  avoidance  of  all  attempts  to  take  fur  seals  in  those  waters  had  been 
a  constant  recognition  of  the  right  held  and  exercised  first  hy  Russia  and  subse- 
quently by  this  Government.  It  has  also  been  the  recognition  of  a  fact  now  held 
beyond  denial  or  doubt  that  the  taking  of  seals  in  the  open  sea  rapidly  leads  to 
their  extinction.  This  is  not  only  the  well-known  opinion  of  experts,  both  British 
and  American,  based  upon  prolonged  observation  and  investigation,  but  the  fact 
had  also  been  demonstrated  in  a  wide  sense  by  the  well-nigh  total  destruction  of 
nil  seal  fisheries  except  the  one  in  the  Behring  Sea,  which  the  Government  of  the 
United  States  is  now  striving  to  preserve,  not  altogether  for  the  use  of  the  Ameri- 
can people  but  for  the  use  of  the  world  at  large. 

The  killing  of  seals  in  the  open  sea  involves  the  destruction  of  the  female  in 
common  with  the  male.  The  slaughter  of  the  female  seal  is  reckoned  as  an  imme- 
diate loss  of  three  seals,  besides  the  future  loss  of  the  whole  number  which  the  bear- 
ing seal  may  produce  in  the  successive  years  of  life.  The  destruction  which  results 
from  killing  seals  in  the  open  sea  proceeds,  therefore,  by  a  ratio  which  constantly 
and  rapidly  increases,  and  insures  the  total  extermination  of  the  species  within  a 
very  brief  period.  It  has  thus  become  known  that  the  only  proper  time  for  the 
slaughter  of  seals  is  at  the  season  when  they  betake  themselves  to  the  land,  because 
the  land  is  the  only  place  where  the  necessary  discrimination  can  be  made  as  to 
the  age  and  sex  of  the  seal.  It  would  seem,  then,  by  fair  reasoning,  that  nations 
not  possessing  the  territory  upon  which  seals  can  increase  their  numbers  by  natural 
growth,  and  thus  afford  an  annual  supply  of  skins  for  the  use  of  mankind,  should 
refrain  from  the  slaughter  in  open  sea  where  the  destruction  of  the  species  is  sure 
and  swift. 

After  the  acquisition  of  Alaska  the  Government  of  the  United  States  through 
competent  agents  working  under  the  direction  of  the  best  experts,  gave  careful 
attention  to  the  improvement  of  the  seal  fisheries.  Proceeding  by  a  close  obedience 
to  the  laws  of  nature,  and  rigidly  limiting  the  number  to  be  annually  slaughtered, 
the  Government  succeeded  in  increasing  the  total  number  of  seals  and  adding  cor- 
respondingly and  largely  to  the  value  of  the  fisheries.  In  the  course  of  a  few  years 
of  intelligent  and  interesting  experiment  the  number  that  could  be  safely  slaugh- 
tered was  fixed  at  100,000  annually.  The  Company  to  which  the  administration  of 
the  fisheries  was  intrusted  by  a  lease  from  this  Government  has  paid  a  rental  of 
$  50,000  per  annum,  and  in  addition  thereto  $  262  1/2  per  skin  for  the  total 
number  taken.  The  skins  were  regularly  transported  to  London  to  be  dressed  and 
prepared  for  the  markets  of  the  world,  and  the  business  had  grown  so  large  that 
the  earnings  of  English  labourers,  since  Alaska  was  transferred  to  the  United  States, 
amount  in  the  aggregate  to  more  than  #  12,000,000. 

The  entire  business  was  then  conducted  peacefully,  lawfully,  and  profitably  — 
profitably  to  the  United  States  for  the  rental  was  yielding  a  moderate  interest  on 
the  large  sum  which  this  Government  had  paid  for  Alaska,  including  the  rights 
now  at  issue;  profitably  to  the  Alaskan  Company,  which,  under  governmental 
direction  and  restriction,  had  given  unwearied  pains  to  the  care  and  development 
of  the  fisheries  :  profitably  to  the  Aleuts,  who  were  receiving  a  fair  pecuniary 
reward  for  their  labours,  and  were  elevated  from  semi  savagery  to  civilization  and 
to  the  enjoyment  of  schools  and  churches  provided  for  their  benefit  by  the  Govern- 
ment of  the  United  States;  and,  last  of  all,  profitably  to  a  large  body  of  English 
labourers  who  had  constant  employment  and  received  good  wages. 

This,  in  brief,  was  the  condition  of  the  Alaska  fur-seal  fisheries  down  to  the 
year  1886.  The  precedents  customs  and  rights  had  been  established  and  enjoyed, 
either  by  Russia  or  the  United  States,  for  nearly  a  century.  The  two  nations  were 
were  the  only  powers  that  owned  a  foot  of  land  on  jthe  continents  that  bordered 
or  on  the  islands  included  within,  the  Behring  waters  where  the  seals  resort  to 
breed.  Into  this  peaceful  and  secluded  field  of  labor,  whose  benefits  were  so  equi- 
tably shared  by  the  native  Aleuts  of  the  Pribilof  Islands,  by  the  United  States,  and 
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by  England,  certain  Canadian  vessels  in  ISSfi  asserted  their  right  to  enter,  and  by 
their  ruthless  course  to  destroy  the  fisheries  and  with  them  to  destroy  also  the  re- 
sulting industries  which  are  so  valuable.  The  Government  of  the  United  Slates  at 
once  proceeded  to  check  this  movement,  which,  unchecked,  was  sure  to  do  great 
and  irreparable  harm. 

It  was  cause  of  unfeigned  surprise  to  the  United  States  that  Her  Majesty's  Go- 
vernment should  immediately  interfere  to  defend  and  encourage  (surely  to  encou- 
rage by  defending)  the  course  of  the  Canadians  in  disturbing  an  industry  which  had 
been  carefully  developed  for  more  than  ninety  years  under  the  flags  of  Russia  and 
the  United  States  —  developed  in  such  a  manner  as  not  to  interfere  with  the  public 
rights  or  the  private  indu>tries  of  any  other  people  or  any  other  person. 

Whence  did  the  ships  of  Canada  derive  the  right  to  do  in  1886  that  which  they 
had  refrained  from  doing  for  more  than  ninety  years?  Upon  what  grounds  did  her 
Majesty's  Government  defend  in  the  year  1886  a  course  of  conduct  in  the  Behring 
Sea  which  she  had  carefully  avoided  ever  since  the  discovery  of  that  sea?  By  what 
reasoning  did  Her  Majesty's  Government  conclude  that  an  act  may  be  committed 
with  impunity  against  the  rights  of  the  United  States  which  had  never  been  attemp- 
ted against  the  same  rights  when  held  by  the  Russian  Empire? 

So  great  has  been  the  injury  to  the  fisheries  from  the  irregular  and  destructive 
slaughter  of  seals  in  the  open  waters  of  the  Behring  Sea  by  Canadian  vessels,  that 
whereas  the  Government  had  allowed  100,000  to  be  taken  annually  for  a  scries  of 
years,  it  is  now  compelled  to  reduce  the  number  to  60,000.  If  four  years  of  this 
violation  of  natural  law  and  neighbour's  rights  has  reduced  the  annual  slaughter  of 
seal  by  40  per  cent,  it  is  easy  to  see  how  short  a  period  will  be  required  to  work 
the  total  destruction  of  the  fisheries. 

The  ground  upon  which  Her  Majesty's  Government  justifies,  or  at  least  defends 
the  course  of  the  Canadian  vessels,  rests  upon  the  fact  that  they  are  commitling 
their  acts  of  destruction  on  the  high  seas,  viz,  more  than  3  marine  miles  from  the 
shore  line.  It  is  doubtful  whether  Her  Majesty's  Government  would  abide  by  this 
rule  if  the  attempt  were  made  to  interfere  with  the  pearl  fisheries  of  Ceylon,  which 
extend  more  than  20  miles  from  the  shore  line  and  have  been  enjoyed  by  England 
without  molestation  ever  since  their  acquisition.  So  well  recognized,  is  the  British 
ownership  of  those  fisheries,  regardless  of  the  limit  of  the  three-mile  line,  that 
Her  Majesty's  Government  feels  authorized  to  sell  the  pearl-fishing  right  from  year  to 
year  to  the  highest  bidder.  Nor  is  it  credible  that  modes  of  fishing  on  the  Grand 
Banks,  altogether  practicable  but  highly  destructive,  would  be  justified  or  even 
permitted  by  Great  Britain  on  the  plea  that  the  vicious  acts  were  committed  more 
than  3  miles  from  shore. 

There  are,  according  to  scientific  authority,  "  great  colonies  of  fish  "  on  the 
"  Newfoundland  banks  ".  These  colonies  resemble  the  seats  of  great  populations 
on  land.  They  remain  stationary,  having  a  limited  range  of  water  in  which  to  live 
and  die.  In  these  great  "  colonies  "  it  is,  according  to  expert  judgment,  compara- 
tively easy  to  explode  dynamite  or  giant  powder  in  such  manner  as  to  kill  vast  quan- 
tities offish,  and  at  the  same  time  destroy  countless  numbers  of  eggs.  Stringent 
laws  have  been  necessary  to  prevent  the  taking  of  fish  by  the  use  of  dynamite  in 
many  of  the  rivers  and  lakes  of  the  United  States.  The  same  mode  of  fishing  could 
readily  be  adopted  with  effect  on  the  more  shallow  parts  of  the  banks,  but  the  des- 
truction of  fish  in  proportion  to  the  catch,  says  a  high  authority,  might  be  as  great 
as  ten  thousand  to  one.  Would  Her  Majesty's  Government  think  that  so  wicked  an 
act  could  not  be  prevented  and  its  perpetrators  punished  simply  because  it  had  been 
committed  outside  of  the  3  mile  line  ? 

Why  are  not  the  two  cases  parallel?  The  Canadian  vessels  are  engaged  in  the 
taking  of  fur  seal  in  a  manner  that  destroys  the  power  of  reproduction  and  insures 
the  extermination  of  the  species.  In  exterminating  the  species  an  article  useful  to 
mankind  is  totally  destroyed  in  order  that  temporary  and  immoral  gain  may  be 
acquired  by  a  few  persons.  By  the  employment  of  dynamite  on  the  banks  it  is  not 
probable  that  the  total  destruction  of  fish  could  be  accomplished,  but  a  serious 
diminution  of  a  valuable  food  for  man  might  assuredly  result.  Does  Her  Majesty's 
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Government,  seriously  maintain  that  the  law  of  nations  is  powerless  to  prevent 
such  violation  of  the  common  rights  of  man?  Are  the  supporters  of  justice  in  all 
nations  to  be  declared  incompetent  to  prevent  wrongs  so  odious  and  so  destructive? 

In  the  judgment  of  this  Government  the  law  of  the  sea  is  not  lawlessness.  Nor 
can  the  law  of  the  sea  and  the  liberty  which  it  confers  and  which  it  protects  be 
perverted  to  justify  acts  which  are  immoral  in  themselves,  which  inevitably  tend 
to  results  against  the  interests  and  against  the  welfare  of  mankind.  One  step  beyond 
that  which  Her  Majesty's  Government  has  taken  in  this  contention,  and  piracy  finds 
its  justification.  The  President  does  not  conceive  it  possible  that  Her  Majesty's  Go- 
vernment could  in  fact  be  less  indifferent  to  these  evil  results  than  is  the  Govern- 
ment of  the  United  States.  But  he  hopes  that  Her  Majesty's  Government  will,  after 
this  frank  expression  of  views,  more  readily  comprehend  the  position  of  the  Go- 
vernment of  the  United  States  touching  this  serious  question.  This  Government 
has  been  ready  to  concede  much  in  order  to  adjust  all  differences  of  view,  and  has, 
in  the  judgment  of  the  President,  already  proposed  a  solution  not  only  equitable 
but  generous.  Thus  far  Her  Majesty's  Government  has  declined  to  accept  the  pro- 
posal of  the  United  States.  The  President  now  awaits  with  deep  interest,  not  un- 
mixed with  solicitude,  any  proposition  for  reasonable  adjustment  which  Her  Ma- 
jesty's Government  may  submit.  The  forcible  resistance  to  which  this  Government 
is  constrained  in  the  Behring  Sea  is,  in  the  President's  judgment,  demanded  not 
only  by  the  necessity  of  defending  the  traditional  and  long  established  rights  of  the 
United  States,  but  also  the  rights  of  good  government  and  of  good  morals  the  world 
over. 

In  this  contention  the  Government  of  the  United  States  has  no  occasion  and  no 
desire  to  withdraw  or  modify  the  positions  which  it  has  at  any  time  maintained 
against  the  claims  of  the  Imperial  Government  of  Russia.  The  United  States  will 
not  withhold  from  any  nation  the  privileges  which  it  demanded  for  itself  when 
Alaska  was  part  of  the  Russian  Empire.  Nor  is  the  Government  of  the  United 
States  disposed  to  exercise  in  those  possessions  any  less  power  or  authority  than  it 
was  willing  to  concede  to  the  Imperial  Government  of  Russia  when  its  sovereignty 
extended  over  them.  The  President  is  persuaded  that  all  friendly  nations  will 
concede  to  the  United  States  the  same  rights  and  privileges  on  the  lands  and  in  the 
waters  of  Alaska  which  the  same  friendly  nations  always  conceded  to  the  Empire 
of  Russia. 

I  have,  etc., 

JAMES  G.  BI.AINE. 

The  President.  —  If  you  please,  Mr  Carter,  continue  your  argument 
tomorrow. 

Tribunal  adjourned  until  Thursday,  April  13th  at  11.30  A.  M. 
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The  President.  —  Mr  Carter,  if  you  will  kindly  continue  your  argu- 
ment, we  will  hear  you  with  pleasure. 

Mr  Carter.  —  Mr  President,  when  the  Tribunal  adjourned  yesterday 
I  was  engaged  in  explaining  the  leading  features  of  what  I  called  the 
second  stage  of  the  controversy  which  began  with  the  beginning  of  the 
Administration  of  President  Harrison;  and  I  had  in  substance  brought  out 
or  endeavoured  to  bring  out  these  features,  that,  for  a  considerable 
period  of  time  prior  to  the  accession  of  President  Harrison,  the  negotia- 
tions which  had  been  entered  into  between  the  two  Governments  had 
been  interrupted  in  consequence  of  the  objections  of  Canada,  and  they 
were  in  a  state  of  suspended  animation,  so  to  speak,  with  no  immediate 
prospect  of  their  being  renewed;  that,  under  these  circumstances,  Presi- 
dent Harrison  felt  it  his  duty  to  issue  the  proclamation  required  of  him  by 
Law  forbidding  all  pelagic  sealing  in  the  waters  of  Alaska;  that  the  pro- 
clamation was  followed  by  additional  seizures,  and  these  seizures  brought 
renewed  protests  from  the  British  Government,  and  thus  the  controversy 
was  renewed;  that  the  demands  of  the  British  Government  consequent 
upon  their  seizure  were  repeated  from  time  to  time,  and  some  pressure 
was  exerted  upon  the  United  States  for  the  purpose  of  inducing  the  Govern- 
ment to  issue  instructions  to  prevent  the  further  interference  by  United 
States  Cruisers  with  British  vessels  engaged  in  pelagic  sealing;  that,  while 
this  wasgoingon,  the  Government  of  President  Harrison  took  the  whole 
subject  into  consideration,  and,  finally,  the  views  of  the  Government 
were  expressed  in  a  note  by  MrBlaine  addressed  to  Sir  Julian  Pauncefote, 
\\itli  the  reading  of  which  the  session  of  yesterday  concluded.  The  Tribu- 
nal will  have  observed  that  Mr  Blaine,  in  this  quite  long  note  of  his,  sta- 
ted rather  fully  and  completely  the  substantial  ground  upon  which  the 
Government  of  the  United  Slates  placed  itself.  Those  grounds  had  not 
been  theretofore  stated;  they  had  been  hinted  at  and  intimated  by 
Mr  Secretary  Bayard  in  his  instructions  to  the  American  Ministers 
designed  to  call  the  attention  of  Foreign  Governments  to  the  subject  in 
order  and  with  the  view  that  some  amicable  adjustment  of  the  question 
might  be  made  without  a  resort  to  any  discussion  of  questions  upon 
which  differences  of  opinion  might  be  entertained.  He  avoided,  in  other 
words,  all  discussion  of  the  grounds  of  right  upon  which  the  United 
States  placed  itself. 

That  discussions  of  the  grounds  of  right,  that  statements  of  the  attitude 
and  position  of  the  United  Stales  Government  were  made  for  the  first  time 
by  Mr  Blaine  in  the  note  which  I  read  at  the  close  of  yesterday's  session, 

31 


—  242  — 

and,  in  substance,  those  grounds  were,  that  the  United  States  were  car- 
rying on  an  industry  in  relation  to  these  seals,  caring  for  them,  cherishing 
them,  taking  the  annual  increase  from  the  herd  and  preserving  the  stock 
on  the  Pribilof  Islands.  That  that  was  an  industry  advantageous  to 
itself,  advantageous  to  its  lessees,  but  what  was  of  much  more  import- 
tance,  advantageous  to  mankind.  That  the  pursuit  of  pelagic  sealing 
threatened  that  industry  with  destruction,  and  threatened  not  only  the 
interests  of  the  United  States,  but  also  the  larger  interests  of  mankind. 
That  it  was  a  destructive  pursuit  essentially  and  absolutely  wrong,  and 
should  not  be  permitted,  therefore,  and  that  the  United  States  had  a  right 
to  prevent  it,  when,  added  to  its  essentially  destructive  character,  it  had 
this  injurious  effect  upon  a  special  industry  and  right  of  the  United  States. 
Those  were  the  grounds  upon  which  the  case  of  the  United  States  was  put 
by  Mr  Elaine,  and  put  by  him,  as  I  have  already  said,  for  the  first  time  in 
that  full  and  complete  form. 

After  receipt  of  that  note  by  Sir  Julian  Pauncefote  he  addressed  the 
following  brief  communication  to  Mr  Blaine  which  is  found  in  page  204  of 
the  American  Appendix  : 

Washington,  February  10th  1890. 

SIR  :  Her  Majesty's  Government  have  had  for  some  time  under  their  considera- 
tion the  suggestion  made  in  the  course  of  our  interviews  on  the  question  of  the 
Seal  Fisheries  in  Behring  Sea  that  it  might  expedite  a  settlement  of  the  tripartite 
negociation  respecting  the  establishment  of  a  close  time  for  those  Fisheries  which 
was  commenced  in  London  in  1888,  but  which  was  suspended  owing  to  various 
causes  should  be  resumed  at  Washington. 

I  now  have  the  honor  to  inform  you  that  Her  Majesty's  Government  aro  willing 
to  adopt  this  suggestion,  and  if  agreeable  to  your  Government  will  take  steps  con- 
currently with  them  to  invite  the  participation  of  Russia  in  the  renewed  negocia- 
onist. 

Here  is  a  suggestion  from  the  Government  of  Great  Britain  that  the 
original  negociations,  which  had  been  interrupted  for  various  causes,  as 
is  said,  should  be  renewed  in  the  city  of  Washington  and  this  sugges- 
tion was  accepted  by  Mr  Blaine. 

After  that  it  appears  that  some  verbal  communications,  or  some  com- 
munications —  personal  communications  had  taken  place  in  Washing- 
ton between  Mr  Blaine  and  Sir  Julian,  respecting  the  resumption  of  the 
negotiations  and  the  probability  or  possibility  that  they  might  be  brought 
to  a  successful  issue,  Mr  Blaine  had  suggested  in  the  course  of  those  per- 
sonal communications  that  he  thought  it  quite  impossible  that  the  assent 
of  Canada  would  ever  be  obtained  to  any  Regulations,  or  to  any  settle- 
ment which  would  have  the  designed  effect  of  protecting  the  seals  from 
extermination.  He  expressed  those  fears  to  him,  I  suppose  I  may  pre- 
sume, as  it  seems  fairly  presumable,  that  Sir  Julian  had  answered  those 
suggestions  by  intimating  that  he  was  of  a  contrary  opinion,  and  that  it 
was  not  impossible  for  some  arrangement  to  be  come  to,  which  would  be 
satisfactory  to  Canada  on  the  subject.  This  rather  called  upon  Sir  Julian 
to  submit,  himself,  some  proposition  which  would  be  presumably  agreeable 
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to  Canada  and  which  he  might  suppose  would  not  be  unacceptable  to  the 
United  States  Government.  Consequently,  in  April  1890,  the  date  is  not 
given,  but  it  appears  to  have  been  received  on  the  30th  of  April,  Sir  Julian 
addresses  Mr  Blaine  thus  on  page  204. 

Sir  Charles  Russell.  —  The  date  is  the  29th,  1  think. 

Mr  Carter.  —  Very  well : 

Dear  Mr  Blaine,  At  the  last  sitting  of  the  Conference  on  the  Behring  Sea  Fisheries 
question,  you  expressed  doubts,  after  reading  the  memorandum  of  the  Canadian 
Minister  of  Marine  and  Fisheries,  which  by  your  courtesy  has  since  been  printed, 
whether  any  arrangement  could  be  arrived  at  that  would  be  satisfactory  to  Canada. 
You  observed  that  the  proposals  of  the  United  States  had  now  been  two  years 
before  Her  Majesty's  Government;  that  there  was  nothing  further  to  urge  in  support 
of  it;  and  you  invited  me  to  make  a  counter  proposal  on  their  behalf.  To  that 
task  I  have  most  earnestly  applied  myself,  and  while  fully  sensible  of  its  great  dif- 
ficulty owing  to  the  conflict  of  opinion  and  of  testimony  which  has  manifested 
itself  in  the  course  of  our  discussions,  I  do  not  despair  of  arriving  at  a  solution 
which  will  be  satisfactory  to  all  the  Governments  concerned.  It  has  been  admitted 
from  the  commencement  that  the  sole  object  of  the  negotiation  is  the  preservation 
of  the  fur-seals  species  for  the  benefit  of  mankind,  and  that  no  considerations  of 
advantage  to  any  particular  nation,  or  of  benefit  to  any  private  interest,  should 
enter  into  the  question. 

I  call  the  attention  of  the  learned  Arbitrators  particulary  to  that  lan- 
guage. They  are  golden  words,  and  rightly  express  what  should  have 
been,  and  should  be,  at  all  times  the  main  purpose,  and  the  main 
object  in  any  discussion  of  this  question  or  in  any  efforts  to  bring  about 
an  accommodation. 

Such  being  the  basis  of  negotiation  it  would  be  strange  indeed  if  we  should  fail 
to  devise  the  means  of  solving  the  difficulties  which  have  unfortunately  arisen. 
I  will  proceed  to  explain  by  what  method  this  result  can,  in  my  judgment,  be 
attained.  The  great  divergence  of  views  which  exists  as  to  whether  any  restric- 
tions on  pelagic  sealing  are  necessary  for  the  preservation  of  the  fur-seal  species, 
and,  if  so,  as  to  the  character  and  extent  of  such  restriction,  renders  if  impossible  in 
my  opinion  to  arrive  at  any  solution  which  would  satisfy  public  opinion  either  in 
Canada  or  Great  Britain,  or  in  any  country  which  may  be  invited  to  accede  to  the 
proposed  arrangement  without  a  full  enquiry  by  a  mixed  commission  of  experts, 
the  result  of  whose  labours  and  investigations  in  the  region  of  the  seal  fishery 
would  probably  dispose  of  all  the  points  in  dispute.  As  regards,  the  immediate 
necessities  of  the  case,  I  am  prepared  to  recommend  to  my  Government  for  their 
approval  and  acceptance  certain  measures  of  protection  which  might  be  adopted 
provisionally  and  without  prejudice  to  the  ultimate  decision  on  the  points  to  be 
investigated  by  the  Commission.  Those  measures  which  I  will  explain  later  on 
would  effectually  remove  all  reasonable  apprehension  of  any  depletion  of  the  fur- 
seal  species,  at  all  events  pending  the  report  of  the  Commission.  It  is  important 
in  this  relation  to  note  that  while  it  has  been  contended  on  the  part  of  the  United 
States  Government  that  the  depletion  of  the  fur-seal  species  has  already  commen- 
ced, and  that  even  the  extermination  of  the  species  is  threatened  within  a  measu- 
rable space  of  time,  the  latest  reports  of  the  United  States  Agent,  Mr  Tingle,  are 
such  as  to  dissipate  all  such  alarms.  Mr  Tingle  in  t887  reported  that  the  vast  num- 
ber of  seals  was  on  the  increase,  and  that  the  condition  of  all  the  rookeries  could 
not  be  better.  In  his  later  report,  dated  July  31st  1888,  he  wrote  as  follows. 

"  I  am  happy  to  be  able  to  report  that  although  late  landing  the  breeding  rooke- 
ries are  filled  out  to  the  lines  of  measurement  heretofore  made,  and  some  of  them 
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much  beyond  those  lines,  showing  conclusively  that  seal  life  is  not  being  depleted, 
but  is  fully  up  to  the  estimate  given  in  my  report  of  1887.  " 

Mr  Elliotl  who  is  frequently  alluded  to  as  a  great  authority  on  the  subject, 
aflirms  thai  such  is  the  natural  increase  of  the  fur-seal  species  that  these  animals, 
were  they  not  preyed  upon  by  killer  whales,  [Orca  gladiator]  sharks,  and  other 
submarine  foes,  would  multiply  to  such  an  extent  that  Behring  sea  itself  could  not 
contain  them.  The  Honorable  Mr  Tupper  has  shown  in  his  memorandum  that  the 
destruction  of  seals  caused  by  pelagic  sealing  is  insignificant  in  comparison  with 
that  caused  by  their  natural  enemies,  and  gives  figures  exhibiting  the  marvellous 
increase  of  seals,  in  spite  of  the  depredations  complained  of.  Again  the  destructive 
nature  of  the  modes  of  killing  seal  by  spears  and  fire  arms  has  apparently  been 
greatly  exaggerated  as  may  be  seen  from  the  affidavits  of  practical  seal  hunters 
which  I  annex  to  this  letter,  together  with  a  confirmatory  extract  from  a  paper  upon 
the  fur  seal  fisheries  of  the  Pacific  Coast  and  Alaska,  prepared  and  published  in 
San  Francisco,  and  designed  for  the  information  of  Eastern  Unided  States  Senators 
and  Congress  men. 

The  Canadian  Government  estimate  the  number  of  seals  so  wounded  and  killed, 
and  not  recovered,  at  6  per  cent,  In  view  of  the  facts  above  stated  it  is  improbable 
that,  pending  the  result  of  the  enquiry  which  I  have  suggested,  any  appreciable 
diminution  of  the  fur-seal  species  should  take  place,  even  if  the  existing  conditions 
of  pelagic  sealing  were  to  remain  unchanged.  But  in  order  to  quiet  all  apprehen- 
sion on  that  score,  I  would  propose  the  following  provisional  Regulations  — .  (1) 
That  pelagic  sealing  should  be  prohibited  in  the  Behring  Sea,  the  Sea  of  Okhotsk 
and  the  adjoining  waters  during  the  months  of  May  and  June  and  during  the  months 
of  October,  November  and  December,  which  may  be  termed  the  migration  periods 
of  the  fur-seal.  (2)  That  all  sealing  vessels  should  be  prohibited  from  approaching 
the  breeding  islands  within  a  radius  of  ten  miles.  These  Regulations  would  put  a 
stop  to  the  two  practices  complained  of  as  tending  to  exterminate  the  species  - 
first,  the  slaughter  of  female  seals  with  young  during  the  migration  period,  espe- 
cially in  the  narrow  part  of  the  Aleutian  islands ;  secondly,  the  destruction  of  female 
seals  by  marauders  surreptitiously  landing  on  the  breeding  islands  under  cover  of 
the  dense  fogs  which  almost  continuously  prevail  in  that  locality  during  the  sum- 
mer. Mr  Taylor,  an  other  agent  of  the  United  States  Government,  asserts  that 
the  female  seals  called  cows  go  out  from  the  breeding  islands  every  day  for  food. 
The  following  is  an  extract  from  his  evidence. 

"  The  cows  go  10  and  13  miles  and  even  further  :  I  do  not  know  the  average  of 
it,  and  they  are  going  and  coming  all  the  morning  and  eveniug.  The  sea  is  black 
with  them  round  the  islands.  If  there  is  a  little  fog,  and  they  get  out  half  a  mile 
from  shore,  we  cannot  see  a  vessel  100  yards  even.  The  vessels  themselves  lay 
around  the  islands  there,  where  they  pick  up  a  good  many  seal  and  there  is  where 
the  killing  of  cows  occurs  when  they  go  ashore.  " 

Whether  the  female  seals  go  any  distance  from  the  islands  in  quest  of  food,  and 
if  so  to  what  distance,  are  questions  in  dispute,  but  pending  their  solution  the  Regu- 
lation which  I  propose  against  the  approach  of  sealing  vessels  within  10  miles  of  the 
islands  for  the  prevention  of  surreptitious  landing  practically  meets  Mr  Taylors  com- 
plaint, be  it  well  founded  or  not,  to  the  fullest  extent ;  for  owing  to  the  prevalence 
of  fogs,  the  risk  of  capture  within  a  radius  of  10  miles  will  keep  vessels  off  at  a  much 
greater  distance.  This  Regulation,  if  accepted  by  Her  Majesty's  Government  would 
certainly  manifest  a  friendly  desire  on  their  part  to  co-operate  with  your  Govern- 
ment and  that  of  Russia  in  the  protection  of  their  rookeries  and  in  the  prevention 
of  any  violation  of  the  laws  applicable  thereto.  1  have  the  honour  to  enclose  a  draft 
of  a  preliminary  Convention  which  I  have  prepared  providing  for  the  appointment 
of  a  mixed  Commission  who  are  to  report  on  certain  specific  questions  within  Iwo 
years.  The  draft  embodies  the  temporary  Regulations  above  described  together 
with  other  clauses  which  appear  to  be  necessary  to  give  proper  effect  to  them. 
Although  I  believe  it  would  be  sufficient  during  the  migration  periods,  to  prevent 
all  sealing  within  a  specific  distance  from  the  passes  of  the  Aleutian  islands  I  have 
out  of  a  deference  to  your  views  and  to  the  wishes  of  the  Russian  Minister  adopted 
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the  fishery  line  described  in  article  V,  and  which  was  suggested  by  you  at  the 
outset  of  our  negotiation.  The  draft,  of  course,  contemplates  the  conclusion  of  a 
further  Convention  after  a  full  examination  of  the  Report  of  the  mixed  Commission. 
It  also  makes  provision  for  the  ultimate  settlement  by  Arbitration  of  any  differences 
which  the  Report  of  the  Commission  may  still  fail  to  adjust  whereby  the  important 
element  of  finality  is  secured,  and  in  order  to  give  to  the  proposed  arrangement 
the  widest  international  basis,  the  draft  provides  that  the  other  Powers  shall  be 
invited  to  accede  to  it.  The  above  proposals  are,  of  course,  submitted  ad  referen- 
dum, and  it  only  now  remains  for  me  to  commend  them  to  your  favourable  consi- 
deration and  to  that  of  the  Russian  Minister.  They  have  been  framed  by  me  in  a 
spirit  of  justice  and  conciliation  and  with  the  earnest  desire  to  terminate  the  con- 
troversy in  a  manner  honorable  to  all  parties  and  worthy  of  the  three  great  nations 
concerned. 

I  have,  etc. 

JULIAN  PAUNCEFOTE. 

That  letter  the  learned  Arbitrators  will  perceive,  brings  forward  a 
somewhat  new  aspect  of  the  matter. 

It  is  designed  to  lead  to  a  renewal  of  the  negotiations.  It  proceeds 
upon  the  assumption,  —  it  is  not  an  assumption  indeed,  but  upon  the 
expression  that  the  great  object  of  all  parties  should  be  the  preservation 
of  seals  for  the  benefit  of  mankind,  and  that  any  particular  interest  of  any 
nation  should  not  be  allowed  to  stand  in  the  way  of  the  accomplishment 
of  that  prime  end.  He  then  suggests  that  pending  the  negotiations,  some 
provisional  arrangement  should  be  entered  upon  for  the  purpose  of  pro- 
ecting  in  the  meanwhile  the  seals  from  destructive  pursuit.  He  suggests 
there,  and  it  is  the  first  time  that  any  suggestion  was  made  to  the  Ame- 
rican Government  by  the  British  Government,  that  there  are  great  diffe- 
rences of  opinion  as  to  the  facts,  and,  consequently,  great  differences  of 
opinion  as  to  the  extent  of  protection  which  is  necessary.  Now  those 
differences  of  opinion  as  to  the  facts  which  1  say  are  thus  suggested  for 
the  first  time,  are  based  in  part  upon  evidence  which  had  been  submitted 
by  Sir  Julian  Pauncefote  to  Mr  Blaine  through  the  instrumentality  of  quite 
a  series  of  documents  on  the  9th  of  March  preceding.  I  am  reading  now, 
because  I  do  not  happen  to  find  the  letter  elsewhere,  a  letter  from  Sir 
Julian  Pauncefote  to  Mr  Blaine  which  is  contained  in  the  Executive  Docu- 
ments of  the  House  of  Representatives,  51  Congress,  1st  session,  Execu- 
tive Document  N"  ioO,  and  the  letter  is  to  be  found  upon  page  26  of  thai 
Document,  which  is  as  follows  : 

Washington,  March  9th  1890. 
Dear  Mr  Blaine, 

I  have  the  pleasure  to  send  you  herewith  the  memorandnm  prepared  by  Mr  Tup- 
per  on  the  Seal  Fishery  Question  to  which  he  has  appended  a  note  by  Dr  Dawson, 
an  eminent  Canadian  Official.  Believe  me,  and  so  forth. 

JULIAN  PAUNCEFOTE. 

That  letter,  is  very  likely  somewhere  in  the  correspondence  contained 
in  the  British  Appendices,  but  I  do  not  happpen  to  find  it. 

Mr  Foster.  —  It  is  in  the  British  Appendix,  N°  3,  page  436,  --  not 
the  letter,  but  the  memorandum. 

Mr  Carter.  —  Yes,  I  know  the  memorandum  is  found  in  the  British 
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Case  at  the  place  slated  by  General  Foster;  but  the  memorandum  it- 
self and  documents  themselves  thus  furnished  are  all  contained  in  the  third 
volume  of  the  British  Case,  page  436  ;  and  it  is  necessary  also  to  say  U.  S. 
N  2,  1890. 

Now,  of  course,  those  documents  are  loo  long  for  me  to  read  and  it  is 
not  important  that  I  should  read  them ;  but  1  can  briefly  state  the  general 
nature  of  the  documents  thus  submitted  to  Mr  Blaine  by  Sir  Julian  Paun- 
cefote.  They  contained  a  great  deal  of  evidence  designed  to  make  it 
appear  that  the  destructive  nature  of  pelagic  sealing  is  not  so  great  as  il 
sometimes  has  been  represented  to  be,  and  also  some  matter  designed 
to  shew  that  the  destruction  of  seals  is  owing  to  the  practice  pursued  on 
the  Pribilof  Islands  by  the  United  States'  Government  in  relation  to  the 
herd.  All  that  matter,  which  I  assume  proceeds  from  Officials  of  the 
Canadian  Government,  is  calculated  to  shew  that  no  extreme  measure  of 
protection  is  necessary. 

Now,  this  communication  of  documents  to  the  American  Government 
by  Sir  Julian  Pauncefote  on  March  the  9th,  1890,  was,  I  think  I  am  safe 
in  saying,  the  first  intimation  ever  received  by  the  Government  of  the 
United  Slates  that  the  original  measure  of  prevention  suggested  by 
Mr  Phelps  to  the  marquis  of  Salisbury,  and  accepted  provisionally  by  him 
was  too  extreme  a  measure.  Two  years  had  elapsed, —  it  was  more  than 
two  years  since  that  proposition  had  been  submitted  and  thus  provision- 
ally accepted  by  the  Marquis  of  Salisbury;  and  during  all  that  time, 
although  it  was  known  that  the  adoption  of  the  measure  had  been  arres- 
ted in  consequence  of  the  objections  of  Canada,  no  different  measures  had 
been  suggested  as  coming  from  Canada  and  no  criticism,  on  the  paii  of 
Canada,  of  the  character  of  that  proposed  restriction. 

On  the  9th  March  however,  evidence  showing  differences  of  opinion  in 
respect  to  the  effect  of  Pelagic  sealing  was  placed  before  the  United  States 
Government  and  presumably  it  came  from  Canada.  It  is  to  the  differences 
of  opinion  expressed  in  these  documents  that  Sir  Julian  refers  when  he 
says. 

The  great  divergence  of  views  which  exists  as  to  whether  any  restrictions  on  pela- 
gic sealing  are  necessary  for  the  preservation  of  the  fur-seal  species,  and  if  so  as  to 
the  character  and  extent  of  such  restrictions,  renders  it  impossible  in  my  opinion 
to  arrive  at  any  solution  that  would  satisfy  public  opinion  either  in  Canada  or  Great 
Britain  or  in  any  country  which  may  be  invited  to  accede  to  the  proposed  arrange- 
ment without  a  full  enquiry  by  a  mixed  Commission  of  experts  the  results  of  whose 
labours  and  investigations  in  the  region  of  the  seal  fishery  would  probable  dispose 
of  all  the  points  in  dispute. 

The  point,  therefore,  of  Sir  Julian  is  this,  we  have  now  arrived  at 
difference  of  views  in  reference  to  matters  of  fact  connected  with  seal 
life  and  with  pelagic  sealing. 

Those  differences  of  views  which  would  exist  between  us  are  irrecon- 
cileable  upon  any  evidence  which  is  before  us.  Our  object,  however,  is 
a  common  one,  the  preservation  of  the  fur  seal  species  for  the  benefit  of 
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mankind  and  what  is  needed  in  order  to  enable  us  to  come  to  some 
arrangement  is  that  we  should  be  thoroughly  informed  of  the  facts  and 
in  a  manner  that  will  allow  no  room  for  doubt  in  respect  to  them  when 
we  ascertain  the  truth  upon  those  points  why  then  presumably  at  least  we 
shall  find  no  difficulty  in  coming  to  an  agreement.  We  must  recognize 
the  truth  as  it  shall  finally  be  discovered  and  whatever  measures  of  pro- 
tection the  truth  thus  ascertained  shall  point  out  as  necessary  are  the  ones 
to  be  adopted. 

Now  the  instrumentality  which  he  suggests,  and  it  is  the  first  sugges- 
tion of  the  kind  which  will  accomplish  this  object  of  removing  all  doubts 
and  ascertaining  what  the  real  truth  about  the  matter  is  was  a  mixed 
commission  of  experts ;  and  in  saying  that  they  were  to  be  experts  of 
course  it  was  intended  that  they  should  be  gentlemen  perfectly  competent 
to  deal  with  all  the  questions  which  arise  in  connection  with  the  subject, 
—  with  the  question  of  natural  history  as  well,  in  other  words,  that  they 
should  be  men  of  science,  should  act  under  the  obligations  which  attach 
to  men  of  science,  should  have  no  object  in  view  except  the  ascertainment 
of  the  truth  itself,  and  that  when  the  report  was  received  from  such  gen- 
tlemen, who  had  made  an  investigation  under  the  influence  of  such 
motives  as  that,  why  its  conclusions  could  be  absolutely  relied  upon  by  the 
two  Governments  as  the  basis  of  their  action.  That  is  his  suggestion. 
He  further  says  in  his  note  : 

I  have  the  honour  to  enclose  a  draft  of  a  preliminary  convention  which  I  have 
prepared  for  the  appointment  of  a  mixed  commission  who  are  to  report  on  certain 
specified  questions  in  your  report. 

This  matter  was  alluded  to  in  a  long  debate  which  was  had  on  the 
motion  to  reject  the  report  of  the  Commissioners  of  Great  Britain.  It  is 
important,  however,  that  I  should  briefly  allude  to  it  now.  The  draft 
convention  he  proposed  is  contained  in  the  same  report  of  volume  III 
of  the  Appendix  to  the  British  case  page  457  : 

The  high  Contracting  parties  agree  to  appoint  a  mixed  Commission  of  experts 
who  shall  enquire  fully  into  the  subject,  and  report  to  the  High  Contracting  Parties 
within  two  years  from  the  date  of  this  Convention  the  result  of  their  investigations, 
together  with  their  opinions  and  recommendations  on  the  following  questions:  — 
1.  Whether  Regulations  properly  enforced  upon  the  breeding  islands  (Robin  island 
in  the  sea  of  Okhotsk  and  the  Commander  Islands  and  the  Pribilof  Islands  in  the 
Behring's  Sea)  and  in  the  territorial  waters  surrounding  those  islands  are  sufficient 
for  the  preservation  of  the  fur-seal  species.  —  2.  If  not,  how  far  from  the  islands  is 
it  necessary  that  such  Regulations  should  be  enforced  in  order  to  preserve  the  spe- 
cies? 3.  In  either  of  the  above  cases,  what  should  such  Regulations  provide?  4.  If 
a  close  season  is  required  on  the  breeding  islands  and  territorial  waters,  what 
months  should  it  embrace?  5.  If  a  close  season  is  necessary  outside  of  the  bree- 
ding islands  as  well  what  extent  of  waters  and  what  period  or  periods  should  it 
embrace?  Article  II.  On  receipt  of  the  Report  ofthe  Commission,  and  of  any  Sepa- 
rate Reports  which  may  be  made  by  individual  Commissioners,  the  High  Contracting 
Parties  will  proceed  forthwith  to  determine  what  international  Regulations,  if  any, 
are  necessary  for  the  purpose  aforesaid,  and  any  Regulations  so  agreed  upon  shall 
be  embodied  in  a  further  Convention,  to  which  the  accession  of  the  other  powers 
shall  be  invited.  Article  HI.  In  case  the  high  Contracting  Parties  should  be  unable 
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to  agree  upon  the  Regulations  to  be  adopted,  the  questions  in  difference  shall  lie 
referred  to  the  arbitration  of  an  impartial  Government  who  shall  duly  consider  tin- 
Reports  hereinbefore  mentioned,  and  whose  award  shall  be  final  and  shall  deter- 
mine the  conditions  of  the  further  Convention. 

In  other  words,  his  scheme  was  to  obtain  this  Report  of  a  mixed 
Commission  of  Experts  which,  in  his  view,  would  presumably  makt;  it 
possible  for  the  two  Governments  to  enter  into  a  final  Convention  upon 
the  subject  which  would  accomplish  the  desired  object;  that,  if  they 
should  not  be  able  to  come  to  an  agreement  upon  receiving  the  Report, 
then  the  points  of  difference  should  be  referred  to  the  arbitration  of  an 
impartial  Government.  The  scheme,  therefore,  was  within  two  aspects  : 
first,  to  settle  the  differences  by  Treaty;  failing  that,  a  reference  to  arbi- 
tration. That  is  what  Sir  Julian  expresses  in  one  part  of  his  letter  : 
"  The  draft,  of  course,  contemplates  the  conclusion  of  a  further  Conven- 
tion after  full  examination  of  the  Report  of  the  mixed  Commission.  It 
also  makes  provision  for  the  ultimate  settlement  by  arbitration  of  any 
differences  which  the  Report  of  the  Commission  may  still  fail  to  adjust, 
whereby  the  important  element  of  finality  is  secured.  ''  That  was  the 
scheme. 

Now,  there  is  one  further  feature  of  the  proposal  of  Sir  Julian  upon 
which  I  must  make  an  observation;  and  that  is,  the  measure  of  interim 
protection,  and  I  read  again  from  his  letter;  they  are  :  "  (1)  That 
pelagic  sealing  should  be  prohibited  in  the  Behring  Sea,  the  Sea  of 
Okhotsk,  and  the  adjoining  waters,  during  the  months  of  May  and  June, 
and  during  the  months  of  October,  November  and  December,  which  may 
be  termed  the  migration  periods'  of  the  fur-seal.  "  And  this,  the  learned 
Arbitrators  will  observe,  leaves  seals  exposed  to  pelagic  slaughter  during 
the  months,  the  important  months,  of  July,  August  and  September,  - 
the  most  fatal  months.  "  (2)  That  all  sealing  vessels  should  be  prohibi- 
ted from  approaching  the  breeding  islands  within  a  radius  of  10  miles.  " 
It  is  suggesting  a  protecting  zone  of  that  width. 

Now,  while  these  negotiations  were  going  on  and  suggestions  by  Sir 
Julian  of  a  renewal  of  the  interrupted  negotiations  on  the  basis  proposed 
by  him,  Lord  Salisbury  had  had  under  consideration  the  noteof  Mr  Blaine 
to  Sir  Julian  which  I  read  at  the  close  of  yesterday's  session,  and  which 
made  a  full  statement  of  the  position  of  the  United  States.  He  had 
had  that  under  consideration  and  was  preparing  an  answer  to  it;  and 
on  the  22nd  of  May,  1890,  he  sends  to  Sir  Julian  his  answer,  a  copy 
of  which  was  left  with  Mr  Blaine ;  and  that  will  be  found  on  page  207 
of  the  Appendix  to  the  American  Case,  from  the  Marquis  of  Salisbury 
to  Sir  Julian  Pauncefote. 

Foreign  Office,  May  22nd,  1890. 

Sir  :  I  received  in  due  course  your  despatch  of  the  53rd  January,  inclosing  copy 
of  Mr  Elaine's  note  of  the  22nd  of  that  month,  in  answer  to  the  protest  made  on 
behalf  of  Her  Majesty's  Government  on  the  12th  October  last  against  the  seizure  of 
Canadian  vessels  by  the  United  States  revenue  cutter  Rush  in  Bohring  Sea.  The  im- 
portance of  the  subject  necessitaded  a  reference  to  the  Government  of  Canada, 
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whose  reply  has  only  recently  reached  Her  Majesty's  Government.  The  negocia- 
tions  which  have  taken  place  between  Mr  Elaine  and  yourself  afford  strong  reason  to 
hope  that  the  difticulties  attending  this  question  are  in  a  fair  way  towards  an  adjus- 
tment—  which  will  be  satisfactory  to  both  Governments.  I  think  it  right,  however, 
to  place  on  record,  as  briefly  as  possible,  the  views  of  Her  Majesty's  Governement 
on  the  principal  arguments  brought  forward  on  behalf  of  the  United  States.  M. Elaine's 
note  defends  the  acts  complained  of  by  Her  Majesty's  Government  on  the  following 
grounds. 

1)  That  the  Canadian  vessels  arrested  and  detained  in    the  Behring  Sea  were 
engaged  in  a  pursuit  that  is  in  itself  contra  bonos  mores  — a  pursuit  which  of  neces- 
sity involves  a  serious  and  permanent  injury  to  the  rights  of  the  Government  and 
people  of  the  United  States!  2)  That  the  fisheries  had  been  in  the   undisturbed 
possession    and   under    the  exclusive    control   of    Russia  from    their    discovey 
until  the  cession  of  Alaska  to  tho  United  States  in  1867,  and  that  from  this  date 
onwards  until  1886  they  had  also  remained  in  the  undisturbed  possession  of  the 
United  States  Government.     3)  That  it  is  a  fact  now  held  beyond  denial  or  doubt 
that  the  taking  of  seals  in  the  open  sea  rapidly  leads  to  the  extinction  of  the  spe- 
cies, and  that  therefore  nations  not  possessing  the  territory  upon  which  seals  can 
increase  their  numbers  by  natural  growth  should  refrain  from  the  slaughter  of  them 
in  the  open  sea.     Mr  Elaine  further  argues  that  the  law  of  the  sea  and  the  liberty 
which  it  confers  do  not  justify  acts  which  are  immoral  in  themselves,  and  which 
inevitably  tend  to  results  against  the  interest  and  against  the  welfare  of  mankind; 
and  he  proceeds  to  justify  the  forcible  resistance  of  the  United  States  Government 
by  the  necessity  of  defending  not  only  their  own  traditional  and  long  established 
rights,  but  also  the  rights  of  good  morals  and  of  good  Government  the  world  over. 
He  declares  that  while  the  United  States  will  not  withhold  from  any  nation  thn  pri- 
vileges which  they  demanded  for  themselves  when  Alaska  was  part  of  the  Russian 
Empire,  they  are  not  disposed  to  exercise  in  the  possessions  acquired  from  Russia 
any  less  power  or  authority  than  they  were  willing  to  concede  to  the  Imperial 
Government  of  Russia  when  its  sovereignty  extended  over  them.     He  claims  from 
friendly  nations  a  recognition  of  the  same  rights  and  privileges  on  the  lands  and  in 
the  waters  of  Alaska  which  the  same  friendly  Nations  always  conceded  to  the  Em- 
pire of  Russia.     With  regard  to  the  first  of  these  arguments,  namely  that  the  seiz- 
ure of  the  Canadian  vessels  in  the  Behring  Sea  was  justified  by  the  fact  that  they 
were  engaged  in  a  pursuit  that  is  in  itself  contra  bonos  mores  —  a  pursuit  which  of 
necessity  involves  a  serious  and  permanent  injury  to  the  rights  of  the  Government 
and  people  of  the  United  States,  it  is  obvious  that  two  questions  are  involved ;  first, 
whether  the  pursuit  and  killing  of  fur-seals  in  certain  parts  of  the  open  sea  is,  from 
the  point  of  view  of  international  morality,  an  offence  contra  bonos  mores;  and,  secon- 
dly, whether,  if  such  be  the  case,  this  fact  justifies  the  seizure  on  the  high  seas 
and  subsequent  confiscation  in  time  of  peace  of  the  private  vessels  of  a  friendly 
nation.    It  is  an  axiom  of  international  maritime  law  that  such  action  is  only  admiss- 
ible in  the  case  of  piracy,  or  in  pursuance  of  a  special  international  agreement. 
This  principle  has  been  universally  admitted  by  jurists,  and  was  very  distinctly  laid 
down  by  President  Tyler  in  his  special  Messuge  to  Congress,  dated  the  27th  Febru- 
ary, 1843,  when  after  acknowledging  the  right  to  detain  and  search  a  vessel  on  sus- 
picion of  piracy,  he  goes  on  to  say  :  "  With  this  single  exception,  no  nation  has,  in 
time  of  peace,  any  authority  to  detain  the  ships  of  another  upon  the  high  seas,  on 
any  pretext  whatever  outside  the  territorial  jurisdiction".     Now,  the  pursuit  of  seals 
in  the  open  sea,  under  whatever  circumstances,  has  never  hitherto  been  considered 
as  piracy  by  any  civilised  State.    Nor  even  if  the  United  States  had  gone  so  far  as  to 
make  the  killing  of  fur-seals  piracy  by  their  Municipal  Law,  would  this  have  justifi- 
ed them  in  punishing  offences  against  such  Law  commited  by  any  persons  other 
Ilian  their  own  citizens  outside  the  territorial  jurisdiction  of  the  United  States.     In 
the  case  of  the  Slave  Trade,  a  pratice  which  the  civilised  world  has  agreed  to  look 
upon  with  abhorrence,  the  right  of  arresting  the  vessels  of  another  country  is  exer- 
cised only  by  special  international  agreement,  and  no  one  Government  has  been 
allowed  that  general  control  of  morals  in  this  respect  which  Mr  Elaine  claims  on 
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behalf  of  the  United  States  in  regard  of  seal-hunting.  But  Her  Majesty's  Govern- 
ment must  question  whether  this  pursuit  can  of  itself  he  regarded  as  contra  bonos 
mores,  unless  and  until,  for  special  reasons,  it  as  been  agreed  by  international  arrange- 
ment to  forbid  it.  Fur-seals  are  indisputably  animal  ferx  naturx,  and  those  have 
universally  been  regarded  by  Jurists  as  res  nulliiu  until  they  are  caught;  no  person, 
therefore,  can  have  property  in  them  until  he  has  actually  reduced  them  into  pos- 
session by  capture.  It  requires  something  more  than  a  mere  declaration  that 
the  Government  or  citizens  of  the  United  States,  or  even  other  countries  interested 
in  the  seal  trade,  are  losers  by  a  certain  course  of  proceeding,  to  render  that  course 
an  immoral  one.  Her  Majesty's  Government  would  deeply  regret  that  the  pursuit 
of  fur-seals  on  the  high  seas  by  British  vessels  should  involve  even  the  slightest 
injury  to  the  people  of  the  United  Slates.  If  the  case  be  proved,  they  will  be  ready 
to  consider  what  measures  can  be  properly  taken  for  the  remedy  of  such  injury,  but 
they  would  be  unable  on  that  ground  to  depart  from  a  principle  on  which  free  com- 
merce on  the  high  seas  depend.  The  second  argument  advanced  by  Mr  Blaine  is 
that  the  fur-seal  fisheries  of  Behring's  Sea  had  been  exclusively  controlled  by  the 
Government  of  Russia,  without  interference  and  without  question,  from  their  ori- 
ginal discovery  until  the  cession  of  Alaska,  to  the  United  Slates  in  1867,  and  that 
from  1867  to  1886  the  possession,  in  which  Russia  had  been  undisturbed,  was  en- 
joyed by  the  United  Stales  Governmenl  also  without  interruption  or  intrusion  from 
any  source.  I  will  deal  with  these  Iwo  periods  separately.  First,  as  to  the  alleged 
exclusive  monopoly  of  Russia.  After  Russia,  al  Ihe  instance  of  the  Russian  Ame- 
rican Fur  Company,  claimed  in  1821  the  pursuits  of  commerce,  whaling  and  fishing 
from  Behring's  Strails  to  the  5  1°  degree  of  north  latitude,  and  not  only  prohibited 
all  foreign  vessels  from  landing  on  the  coasl  and  island  of  Ihe  above  waters,  but 
also  prevented  them  from  approaching  within  100  miles  Ihereof,  Mr  Quincy 
Adams  wrote  as  follows  to  Ihe  United  States  Minisler  in  Russia.  The  United  Stales 
can  admit  no  parl  of  these  claims ;  their  right  of  navigation  and  fishing  is  perfect, 
and  has  been  in  constanl  exercise  from  the  earliest  times  throughout  the  whole 
exlent  of  the  Southern  Ocean,  subject  only  lo  the  ordinary  exceptions  and  exclu- 
sions of  the  terrilorial  jurisdiction  !  That  the  right  of  fishing  thus  asserted  inclus- 
ed  the  right  of  killing  fur-bearing  animals  is  shewn  by  the  case  of  Ihe  United  Stales 
brig"  Loriot".  That  vessels  proceeded  to  the  waters  over  which  Russia  claimed  exclu- 
sive jurisdiction  for  the  purpose  of  hunting  the  sea  otter,  the  killing  of  which  is  now 
prohibiled  by  the  United  States  Stalules  applicable  to  Ihe  fur-seal,  and  was  forc- 
ed to  abandon  her  voyage  and  leave  the  waters  in  question  by  an  armed  vessel  of 
Ihe  Russian  navy. 

Mr  Forsyth,  writing  on  Ihe  case  to  the  American  Minister  at  St. 'Petersburg  on 
the  4th  May,  1837,  said  :  "  It  is  a  violalion  of  the  rights  of  Ihe  cilizens  of  the  Unit- 
ed States,  immemorially  exercised  and  secured  to  them  as  well  by  the  law  of  nations 
as  by  the  stipulations  of  the  firsl  Arlicle  of  the  Convention  of  1824,  to  fish  in  Ihose 
seas,  and  lo  resort  to  the  coast  for  the  proseculion  of  Iheir  lawful  commerce  upon 
points  not  already  occupied  !  From  Ihe  speech  of  Mr  Sumner,  when  introducing 
the  question  of  the  purchase  of  Alaska,  to  Congress,  it  is  equelly  clear  lhat  the  Unit- 
ed Slales  Governmenl  did  nol  regard  Ihemselves  as  purchasing  a  monopoly.  Hav- 
ing deall  wilh  fur-bearing  animals,  he  went  on  to  treat  of  fisheries,  and,  after  allud- 
ing to  the  presence  of  different  species  of  whales  in  the  vicinily  of  Ihe  Aleutians, 
said  :  "  No  sea  is  now  mare  clausum;  all  of  these  may  be  pursued  by  a  ship  under 
any  flag,  except  direclly  on  the  coast  or  within  its  territorial  limit".  I  now  come 
to  the  stalemenl  that  from  1867  to  1886  the  possession  was  enjoyed  by  the  United 
Stales  with  no  interruption  and  no  inlrusion  from  any  source.  Her  Majesty's  Govern- 
ment cannot  bul  Ihink  lhat  Mr  Blaine  has  been  misinformed  as  lo  the  history  of 
the  operations  in  Behring's  Sea  during  that  period.  The  instances  recorded  in  In- 
closure  1  in  Ihis  despalch  are  sufficient  to  prove,  from  official  United  States  sources, 
that  from  1867  to  1886  British  vessels  were  engaged  at  intervals  in  the  fur-seal  fisher- 
ies, with  the  cognizance  of  the  Uniled  Stales  Government.  I  will  here,  by  way  of 
example,  quote  hut  one.  In  1872,  CollcclorPhelps  reported  the  fitting  out  of  expe- 
ditions in  Auslralia  and  Vicloria  for  the  purpose  of  taking  seals  in  Behring  Sea 
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while  passing  to  and  from  their  rookeries  in  Saint-Paul  and  Saint-George  Islands, 
and  recommended  that  a  steam-cutter  should  be  sent  to  the  region  of  Ounimak 
Pass  and  the  islands  of  Saint-Paul  and  Saint-George.  Mr  Secretary  Boutwell  inform- 
ed him,  in  reply,  that  he  did  not  consider  it  expedient  to  send  a  cutter  to  inter- 
fere with  the  operations  of  foreigners,  and  stated.  "  In  addition,  I  do  not  see  that 
the  United  States  would  have  the  jurisdiction  or  power  to  drive  off  parties  going  up 
there  fore  that  purpose,  unless  they  made  such  attempt  within  a  marine  league  of 
the  shore.  "  Before  leaving  this  part  of  MrBlaine's  argument,  I  would  allude  to  his 
remark,  that  vessels  from  other  nations  passing  from  time  to  time  through  Behr- 
ing  Sea  to  the  Artie  Ocean  in  pursuit  of  whales  have  always  abstained  from  taking 
part  in  the  capture  of  seals,  which  he  holds  to  be  proof  of  the  recognition  of  rights 
held  and  exercised  first  by  Russia  and  then  by  the  United  States. 

Even  if  the  facts  are  as  stated,  it  is  not  remarkable  that  vessels  pushing  on  for 
the  short  season  in  which  whales  can  be  captured  in  the  Arctic  Ocean,  and  being 
fitted  specially  for  the  whale  fisheries,  neglected  to  carry  boats  and  hunters  for  fur- 
seals,  or  to  engage  in  an  entirely  different  pursuit.  The  whalers,  moreover,  pass 
through  Behring  Sea  to  the  fishing-grounds  in  the  Arctic  Ocean  in  April  and  May 
as  soon  as  the  ice  breaks  up,  while  the  great  bulk  of  the  seals  do  not  reach  the 
Pribylov  Islands  till  June,  leaving  again  by  the  time  the  closing  up  of  the  ice  com- 
pels the  whalers  to  return.  The  statement  that  it  is  a  fact  now  held  beyond  denial 
or  doubt  that  the  taking  of  seals  in  the  open  sea  rapidly  leads  to  their  extinction 
would  admit  of  reply,  and  abundant  evidence  could  be  adduced  on  the  other  side. 
But  as  it  is  proposed  that  this  part  of  the  question  should  be  examined  by  a  Commi- 
tee  to  be  appointed  by  the  two  Governments,  it  is  not  necessary  that  I  should  deal 
with  it  here.  Her  Majesty's  Government  do  not  deny  that  if  all  sealing  were  stop- 
ped in  Behring  Sea  except  on  the  islands  in  possession  of  the  lessees  of  the  United 
States,  the  seal  may  increase  and  multiply  at  an  even  more  extraordinary  rate  than 
at  present,  and  the  seal  fishery  on  the  islands  may  become  a  monopoly  of  increasing 
value;  but  they  cannot  admit  that  this  is  a  sufficient  ground  to  justify  the  United 
States  in  forcibly  depriving  other  nations  of  any  share  in  this  industry  in  waters 
which  by  the  recognized  law  of  nations,  are  now  free  to  all  the  world.  It  is  from 
no  disrespect  that  I  refrain  from  replying  specifically  to  the  subsidiary  questions 
and  arguments  put  forward  by  Mr  Blaine.  Till  the  views  of  the  two  Governments 
as  to  the  obligations  attaching,  on  grounds  either  of  morality  or  necessity,  to  the 
United  States  Government  in  this  matter,  have  been  brought  into  closer  harmony, 
such  a  course  would  appear  needlessly  to  extend  a  controversy  which  Her  Majesty's 
Government  are  anxious  to  keep  within  reasonable  limits. 

The  negotiations  now  being  carried  on  at  Washington  prove  the  readiness  of 
Her  Majesty's  Government  to  consider  whether  any  special  international  agreements 
is  necessary  for  the  protection  of  the  fur-sealing  industry.  In  its  absence  they  are 
unable  to  admit  that  the  case  put  forward  on  behalf  of  the  United  States  affords  any 
sufficient  justification  for  the  forcible  action  already  taken  by  them  against  peace- 
able subjects  of  Her  Majesty  engaded  in  lawful  operations  on  the  high  seas.  "  The 
President  ",  says  Mr  Blaine,  "  is  persuaded  that  all  friendly  nations  will  concede  to 
the  United  States  the  same  rights  and  privileges  on  the  lands  and  in  the  waters  of 
Alaska  which  the  same  friendly  nations  always  conceded  to  the  Empire  of  Russia ! 
Her  Majesty's  Government  have  no  difficulty  in  making  such  a  concession.  In 
strict  accord  with  the  views  which,  previous  to  the  present  controversy,  were  con. 
sistently  and  successfully  maintained  by  the  United  States,  they  have,  whenever 
occasion  arose,  opposed  all  claims  to  exclusive  privileges  in  the  non  territorial  wa- 
ters of  Behring  Sea.  The  rights  they  have  demanded  have  been  those  of  free  na_ 
vigation  and  fishing  in  waters  which,  previous  to  their  own  acquisition  of  Alaska, 
the  United  States  declared  to  be  free  and  open  to  all  foreign  vessels.  That  is  the 
extent  of  their  present  contention,  and  they  trust  that,  on  consideration  of  the  argu- 
ments now  presented  to  them,  the  United  States  will  recognise  its  justice,  and  mo- 
deration. I  have  to  request  that  you  will  read  this  despatch  to  Mr  Blaine,  and  have 
a  copy  of  it  with  him  should  he  desire  it. 

I  am,  etc.  SALISBURY. 
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There  is  the  answer,  and  the  only  answer,  contained  in  this  diploma- 
tic correspondence,  to  the  full  statement  of  the  grounds  of  right  upon 
which  the  case  of  the  United  Slates  was  put  in  the  note  of  Mr  Blaine ;  and 
although  I  am  not  going  into  the  discussion  now  of  the  merits,  it  is  proper 
for  me  to  call  the  attention  of  the  learned  Arbitrators  lo  the  manner  in 
which  the  positions  were  met.  Lord  Salisbury,  states,  and  fairly  enough, 
very  briefly,  the  grounds  upon  which  Mr  Blaine  places  his  contention. 
The  first  was  that  "  the  Canadian  Vessels  arrested  and  detained  in  the 
Behring  Sea  were  engaged  in  a  pursuit  that  is  in  itself  contra  bonos  mores 
—  a  pursuit  which  of  necessity  involves  a  serious  and  permanent  injury 
to  the  rights  of  the  Government  and  people  of  the  United  States  ". 
"  Mr  Blaine  further  argues  that  the  law  of  the  sea  and  the  liberty  which 
it  confers  do  not  justify  acts  which  are  immoral  in  themselves,  and 
which  inevitably  tend  to  results  against  the  interests  and  against  the  wel- 
fare of  mankind;  and  he  proceeds  to  justify  the  forcible  resistance  of  the 
United  States  Government  by  the  necessity  of  defending  not  only  their 
own  traditional  and  long-established  rights,  but  also  the  rights  of  good 
morals  and  of  good  government  the  world  over  ". 

There  is,  perhaps,  a  touch  of  irony  in  this  observation  of  Lord  Salis- 
bury imputing  to  the  United  States  the  assumption  of  a  jurisdiction  for 
the  protection  of  good  government  and  good  morals,  the  world  over. 
That  imputation  \vas  hardly  justified  by  anything  which  Mr  Blaine  had 
said  —  he  did  not  put  forward  any  assumption  of  that  character.  His 
ground  was  that  the  pursuit  of  pelagic  fishing  was  contra  bonos  mores  - 
in  other  words  it  was  an  essential,  and  upon  fundamental  principles,  an 
indefensible  wrong,  that,  of  itself,  did  not  give  the  Government  of  the 
United  States  the  right  to  interfere.  Mr  Blaine  made  no  such  pretention ; 
but  when  it  was  at  the  same  time  injurious  to  a  most  valuable  and  lawful 
interest  of  the  United  States,  that  circumstance  gave,  as  he  insisted,  an 
authority  to  the  Government  of  the  United  States  to  interfere  and  pre- 
vent the  doing  of  an  injury  to  its  own  interests  by  acts  which  were,  in 
themselves,  indefensible  wrongs. 

Lord  Salisbury  further  considering  this  ground  put  forward  by 
Mr  Blaine,  that  pelagic  sealing  was  an  offence  contra  bonos  mores,  says 
that  two  questions  are  involved  in  it,  first  whether  the  pursuit  and 
killing  of  seals  in  certain  parts  of  the  open  sea  is,  from  the  point  of  view  of 
international  morality,  an  offence  contra  bonos  mores?  That  is  extremely 
well  slated  and,  secondly  :  whether,  if  such  be  the  case,  this  is  a  fact  to 
justify  the  seizure  on  the  high  seas  and  subsequenl  confiscation  in  time 
of  peace  of  the  private  vessels  of  a  friendly  nalion ;  and  nothing  can  be 
better  staled  than  that.  The  position  taken  by  Mr  Blaine  did  raise  those 
two  questions;  it  did  raise  them,  exactly,  whether  from  the  point  of  view 
of  international  morality,  pelagic  sealing  is  right  or  wrong ;  and,  secondly, 
whether,  if  from  the  point  of  view  of  internalional  morality  it  be  declared 
to  be  wrong,  that  circumstance  furnishes  to  the  United  States  a  ground 
upon  which  it  can,  in  time  of  peace,  arrest,  and  carry  in  for  condemnation, 
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a  vessel  engaged  in  the  practice.  It  doesraise,  precisely, those  two  questions. 

Now  Lord  Salisbury  proceeds,  and  what  is  his  argument  in  respect  of 
it?  Why,  first  it  is  this  :  Suppose  it  to  be  contra  fionos  mores ;  suppose  it 
to  be  against  international  morality;  suppose  it  to  be  indefensible  wrong, 
that  does  not  give  United  States  any  right  to  arrest  a  vessel  engaged  in 
the  practice.  Why?  —  Because  it  is  in  time  of  peace. 

That  is  to  say,  the  proposition  of  Lord  Salisbury  is  that  in  time  of 
peace,  no  matter  what  injury  or  indefensible  act  of  wrong  the  citizens 
of  a  foreign  power  may  inflict  on  the  United  States  Government  or  its  ci- 
tizens, no  vessel  engaged  in  the  infliction  of  that  wrong  can  be  arrested 
and  detained  when  she  is  upon  the  high  seas.  Now,  I  am  not  going  to 
assume  that,  but  he  does  cite  here  —  (he  is  able  to  make  a  pretty  happy 
use  of  the  argument  adhominem)  and  from  President  Tyler  a  pretty  square 
recognition  of  that  very  principle.  President  Tyler,  in  a  special  Message 
to  Congress,  in  reference,  as  I  assume  from  the  date,  to  the  negotiations 
concerning  the  suppression  of  the  Slave  Trade  —  (I  am  now  reading  from 
page  208  of  the  Appendix)  —  says  :  —  "  With  this  single  exception  —  for 
a  piracy  "  -  no  nation  has  in  time  of  peace  any  authority  to  detain  the 
ships  of  another  upon  the  high  seas  upon  any  pretext  whatever  outside 
the  territorial  jurisdiction.  Well,  President  Tyler  ftas  an  American  in 
a  high  official  position,  but  his  authority  is  not  binding  here  unless  it 
expresses  the  truth;  and  this  position  by  him,  we  shall  argue  at  another 
stage  in  the  debate,  is  wholly  without  authority;  and  Lord  Salisbury  must 
at  the  lime  have  failed  to  bear  in  mind,  the  circumstance  that  there  had 
been,  for  a  century,  on  the  Statute  books  of  his  own  nation,  laws  against 
hovering  --  laws  in  relation  to  quarantine,  prescribing  rules  and  regu- 
lations purporting  to  bind  foreign  vessels  as  well  as  native  vessels,  and 
for  a  violation  of  which,  anywhere  upon  the  high  seas,  according  to  the 
British  Statute,  any  such  violation  would  be  followed  by  arrest  and  con- 
demnation, and  many  other  instances  we  shall  have  hereafter  to  note  in 
the  argument. 

It  is  a  very  brief  suggestion  in  answer  to  Mr  Blaine,  and  does  not 
seem  to  be  very  satisfactory.  1  may  further  add  upon  the  merits  of  this 
case,  the  ground  is,  that  even  if  pelagic  sealing  were  contra  bonos  mores, 
it  is  not  piracy  —  it  does  not  amount  to  piracy.  Why  if  it  did,  every 
Government  might  suppress  it,  and  suppress  it  upon  the  high  seas;  but 
because  it  does  not  amount  to  piracy,  they  cannot.  Why  can  any  Go- 
vernment upon  the  high  seas  suppress  piracy?  Why  because  it  is  wrong; 
because  it  is  an  indefensible  wrong,  and  a  wrong  against  all  nations;  and 
so  great  a  wrong  that  by  tacit  agreement,  every  power  is  permitted  to  take 
measures  to  suppress  it.  I  cannot  myself  perceive  the  force  of  the  argu- 
ment which  is  drawn  upon  a  supposed  distinction  between  wrongs.  If 
wrongs  against  all  nations  may  be  suppressed  by  all  nations,  one  wrong 
may  be  suppressed  as  well  as  another  particularly,  and  not  in  general,  at 
least,  when  the  commission  of  the  wrong  happens  to  work  a  special  injury 
against  the  interests  of  a  particular  State. 
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Lord  Salisbury,  then  in  coming  to  the  other  branch  of  the  argument  of 
Mr  Blaine,  as  he  states  it,  namely,  that  it  is  contra  bonos  mores,  is  very 
brief,  and  it  amounts  to  this  :  No,  it  is  not  contra  bonos  mores,  because 
the  nations  never  agreed  that  it  was  contra  bonos  more.*.  They  have 
agreed  that  piracy  was  such;  they  have  agreed  in  part  that  the  Slave 
Trade  was  such;  but  they  never  have  agreed  that  pelagic  sealing  was 
contra  bonos  mores.  Is  it  true  that  whether  a  thing  is  right  or  wrong,  whether 
a  thing  is  contra  bonos  mores,  or  not,  depends  upon  the  circumstances  whe- 
ther nations  have  come  together  and  agreed  so?  I  had  supposed  that  the 
distinctions  between  right  and  wrong  were  deeper  by  far  than  thai;  and  I 
suppose,  too,  that  neither  piracy  nor  the  Slave  Trade  would  ever  have 
been  by  agreement  between  nations  regarded  as  wrong  instead  of  right, 
unless  by  their  essential  nature  before  the  Agreement  was  reached,  they 
were  so. 

Now  in  that  exceedingly  brief  manner,  Lord  Salisbury  disposes  of  the 
long  contention  of  Mr  Blaine  which  condemned  pelagic  sealing  on  the 
ground  that  it  was  contra  bonos  mores,  because  it  was  destructive  of  a  race 
of  animals  useful  and  beneficial  to  the  United  States ,  and  useful  and 
beneficial  to  mankind.  I  cannot  help  thinking  that  Lord  Salisbury  rather 
avoided  than  answered  the  argument.  He  could  not  have  answered  the 
argument  without  dealing  with  the  nature  of  that  practice  and  that 
pursuit;  its  real  essential  nature,  enquiring  whether  it  was  in  fact  actually 
destructive  of  a  useful  race  of  animals,  and  if  so,  whether  it  could  in  any 
form  be  defended. 

I  cannot  anticipate,  the  argument  which  I  shall  have  hereafter 
to  make,  to  this  Tribunal,  but  I  cannot  help  thinking  that  that  position 
was  rather  evaded,  than  answered,  by  Lord  Salisbury.  He  much  prefers  to 
put  his  contention  and  to  display  his  power  in  dealing  with  the  ground  of 
the  reliance  upon  the  pretensions  of  Russia,  and  therefore  be  comes  to 
deal  with  that  part  of  the  argument  ofMrBlaine,andhesays:  —  The  second 
argument  advanced  by  Mr  Blaine  is  that  the  fur  seal  fisheries  of  Behring 
Sea  had  been  exclusively  controlled  by  the  Government  of  Bussia,  without 
interference  and  without  question,  from  their  original  discovery  until  the 
cession  of  Alaska  to  the  United  States  in  1867' ;  "  and  that  from  1867  to 
1886  the  possession  in  which  Bussia  had  been  undisturbed,  was  en 
joyed  by  the  United  States'  Government  also  without  interruption  or 
intrusion  from  any  source  ".  The  learned  Arbitrators  will  perceive  thast 
the  contention  by  Mr  Blaine,  as  thus  stated  did  not  rest  upon  any  asser- 
tion that  Russia  had  an  original  right  to  an  exclusive  enjoyment  of  the  fur 
seal  fishery  in  Behring  Sea.  It  was  not  an  assertion  of  that  kind  —  it  was 
an  assertion  that,  in  point  of  fact,  she  had  enjoyed  that  right  without 
interruption  and  without  interference  by  other  Governments  during  the 
whole  period  of  her  occupation,  and  that  the  United  Stales  since  they 
had  acquired  the  territory  of  Alaska  from  Bussia  had  enjoyed,  as  a  matter 
of  fact  without  interruption  from  other  nations,  the  exclusive  right  of 
seal  fishery  in  Behring  Sea.  Lord  Salisbury's  answer  does  not  meet  that 
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aspect  of  the  question  at  all.  His  answer  to  it  is  this.  It  says  that  when 
in  1821,  Russia  by  the  celebrated  Ukase  of  that  year  attempted  to  assert 
a  sovereign  jurisdiction  over  the  Behring  Sea,  and  to  exclude  the  visits 
of  other  nations  from  an  area  of  100  miles  around  all  the  coasts,  thatfo- 
reign  Governments  did  not  assent  to  it,  but  protested  against  it;  and 
that  among  others  the  United  States  protested  against  it;  and  he  cites  the 
language  of  Mr  John  Quincy  Adams,  (who  was  then  the  American  Secre- 
tary of  State)  protesting  against  these  pretensions  of  Russia.  It  will  be 
remembered  that  Lord  Salisbury  had,  at  an  early  stage  of  the  controversy, 
alluded  to  this  same  matter,  and  endeavoured  to  maintain  that  the  United 
States  Government  had  no  authority  to  do  the  acts  they  had  done  in  Beh- 
ring Sea,  and  that  they  had  by  their  own  action  shown  that  they  had  no 
such  authority,  because  they  had  protested  against  similar  pretensions 
when  they  had  been  made  by  Russia.  But  I  must  again  remark  that  the 
argument  of  Mr  Blaine  did  not  put  forward  the  valuable  pretensions  of 
government,  but  it  put  forward  the  matter  of  fact  of  the  exclusive  posses- 
sion of  these  fisheries  by  Russia  and  by  the  United  States,  and  it  was 
no  answer  to  the  argument  to  say  that  the  Governments  of  several 
countries  had,  while  acquiescing  in  this  exclusive  possession,  in  fact 
had,  in  language,  denied  the  validity  of  pretensions  which  had  been 
made. 

Lord  Salisbury  at  the  conclusion  of  his  Note  further  observes  : 

Her  Majesty's  Government  do  not  deny  that  if  all  sealing  were  stopped  in  Behring 
Sea  except  on  the  islands  in  possession  of  the  lessees  of  the  United  States,  the  seal 
may  increase  and  multiply  at  an  even  more  extraordinary  rate  than  at  present  and 
the  seal  fishery  on  the  islands  may  become  a  monopoly  of  increasing  value ;  hut 
they  cannot  admit  that  this  is  sufficient  ground  to  justify  the  United  States  in  forcib- 
ly depriving  other  nations  of  any  share  in  this  industry  in  waters  which,  by  the 
recognized  law  of  nations,  are  now  free  to  all  the  world. 

Well,  that  is  another  implied  assertion  that  where  the  waters  of  the 
sea  are  free  to  the  world  —  that  is  on  the  high  seas,  any  where  —  all 
nations  are  free  to  do  as  they  please;  a  proposition  which  seems  to  me 
to  stand  refuted  on  its  mere  assertion,  but  with  which  I  shall  have 
here-after  to  deal  more  particularly.  What  I  have  now  said  des- 
cribes the  position  taken  by  Great  Britain  in  answer  to  the  Note  of 
Mr  Blaine  which  fully  set  forth  upon  its  merits  the  attitude  of  the  United 
States  in  reference  to  pelagic  sealing;  and  my  general  observation  is, 
that  while  the  Note  is  drawn  up  with  ingenuity  and  ability,  it  rather  avoids, 
than  answers,  the  arguments  to  which  it  was  addressed. 

In  the  course  of  this  correspondence  Mr  Blaine  already  had  before 
him  the  proposition  of  Sir  Julian  Pauncefote  for  a  mixed  Commission 
which  also  carried  with  it  a  proposal  for  an  interim  period  of  protection  : 
protecting  seals  during  the  months  of  May,  and  June,  and  October,  No- 
vember and  December. 

Senator  Morgan.  —  Mr  Carter, are  you  referring  now  to  the  draft  con- 
vention which  you  have  just  been  reading  from? 


Mr  Carter.  -  -  That  is  what  1  refer  to  :  the  draft  convention,  lie  still 
had  that  before  him  and  had  not  answered  it.  \Vliile  he  had  it  before 
him  he  receives  further  protest  from  Sir  Julian  Pauncefote  in  reference  lo 
sei/ures.  It  is  found  on  page  2i2  of  our  Appendix  : 

Sir  Julian  Pauncefol?  to  Mr  Mlaine. 

Washington,  May  2:1,  1890. 

SIR  :  1  have  the  honor  to  inform  you  that  a  statement  having  appeared  in  (he 
newspapers  to  the  effect  that  the  United  States  revenue  cruisers  have  received  orders 
to  proceed  to  Behring  Sea  for  the  purpose  of  preventing  the  exercise  of  the  seal 
bishery  by  foreign  vessels  in  nonterritorial  waters,  and  that  statement  having  bom 
confirmed  yesterday  by  you,  I  am  instructed  by  the  Marquis  of  Salisbury  to  state  to 
you  that  a  formal  protest  by  Her  Majesty's  Government  against  any  such  interfe- 
rence with  British  vessels  will  be  forwarded  to  you  without  delay. 

1  have,  etc., 

JULIAN  PAUNCEFOTE. 

Now,  then  the  situation  which  confronted  Mr  Blaine  was  this  :  Presi- 
dent Harrisson  had  felt  obliged  lo  take  methods  of  suppressing  pelagic 
sealing  in  the  Behring  Sea,  the  negotiations  having  failed.  Those  measu- 
res for  its  suppression  caused  seizures  and  the  seizures  caused  protests. 
There  were  suggestions  contained  in  the  correspondence  which  I  have  read 
of  renewed  efforts  for  an  accommodation  :  but  nothing  precise  had  been 
determined  upon.  The  only  proposition  which  was  up  for  consideration 
was  that  which  accompanied  the  note  of  Sir  Julian  Pauncefote  lo 
Mr.  Blaine  which  I  have  just  staled. 

The  question  was  what  should  be  done  with  that.  The  situalion 
before  Mr  Blaine  was  Ihis  :  two  years  and  more  than  two  years  had  elap- 
sed since  the  negotialions  were  originally  enlered  upon  and  which  at  first 
promised  to  be  so  speedily  successful.  The  failure  of  that  negotiation  was 
a  disappointment,  a  great  disappointment  to  Ihe  Government  of  the  Uni- 
ted States.  They  had  felt  obliged  to  proceed  with  the  enforcement  of 
measures  designed  to  suppress  pelagic  sealing  :  and  now  another  propo- 
sition for  negotialion  came  in  with  another  measure  of  interim  proteclion. 
And  what  was  that?  I  presume  Mr  Blaine  naturally  expected  that  any 
measure  of  interim  proleclion  would  be  as  broad  and  effeclive  as  the  one 
which  had  been  originally  proposed  to  the  British  Government  for  final 
and  permanent  proteclion.  He  had  expecled  that;  but  now  he  had  this 
proposition  from  Sir  Julian  Pauncefote ;  and  what  was  it?  To  appoint  a 
mixed  commission  of  experts  who  were  to  report  at  the  expiration  of  a 
period  of  two  years.  Upon  their  report  being  made  to  the  two  Govern- 
ments an  effort  was  to  be  made  to  come  to  an  agreement  upon  it  through  the 
means  of  a  convention  which  would  take  no  one  knows  how  long.  The 
correspondence  which  had  already  occurred  had  stretched  through  years. 
If  the  effort  to  come  to  an  agreement  by  convention  had  failed  the  sug- 
gestion was  the  reference  to  the  arbitration  of  some  impartial  Govern- 
ment. And  how  long  that  would  take,  of  course,  nobody  could  say. 
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At  all  events  the  proposition  carried  with  it  the  probability  that  mea- 
sures designed  to  settle  the  controversy  and  the  dispute  and  to  preserve 
the  fur-seals  from  extermination  would  be  in  progress  of  adjustment  for 
a  period  of  at  least  five  to  ten  years  :  and  in  the  meantime  the  only  sug- 
gestion for  the  interim  protection  of  the  fur-seals  was  a  protection  of 
them  during  the  months  of  May  and  June,  October,  November  and  De- 
cember, leaving  them  exposed  to  capture  and  extermination  during  the 
most  important  months  of  June,  July  and  August. 

Well,  in  his  view  —  it  seems  to  me  a  not  unreasonable  one  —  this 
proposition  carried  with  it  a  certainty  almost  that  the  whole  race  would 
be  exterminated  before  the  end  of  the  negotiation  was  reached ;  and 
when  Mr  Elaine  came  to  answer  that  hs  answered  it  with  some  measure 
of  impatience  and  irritation.  That  answer  is  contained  in  his  letter  of 
May  29,  1890,  which  is  found  on  page  212.  It  is  too  long  to  read  and  it 
is  not  sufficiently  important  to  be  read,  but  I  must  summarize  the  con- 
tents as  well  as  I  may. 

It  contains  the  recital  of  the  various  steps  which  up  to  that  time  had 
taken  place  in  the  effort  to  bring  the  two  countries  to  an  agreement. 
Then  on  page  2io  it  deals  with  the  proposition  of  Sir  Julian  : 

Your  proposition  is  that  pelagic  sealing  should  be  prohibited  in  the  Behring 
Sea  during  the  months  of  May,  June,  October,  November,  and  December,  and  that 
there  should  be  no  prohibition  during  the  months  of  July,  August,  and  September. 
Your  proposition  involved  the  condition  that  British  vessels  should  be  allowed  to 
kill  seals  within  10  miles  of  the  coast  of  the  Pribilof  Islands.  Lord  Salisbury's 
proposition  of  1888  was  that  during  the  same  months,  for  which  the  10  mile  pri- 
vilege is  now  demanded,  no  British  vessel  hunting  seals  should  come  nearer  to  the 
Pribilof  Islands  than  the  47th  parallel  of  north  latitude,  about  600  miles. 

The  open  season  which  you  thus  select  for  killing  is  the  one  when  the  areas 
around  the  breeding  islands  are  most  crowded  with  seals,  and  especially  crowded 
with  female  seals  going  forth  to  secure  food  for  the  hundreds  of  thousands  of  their 
young  of  which  they  have  recently  been  delivered.  The  destruction  of  the  females 
which,  according  to  expert  testimony  would  be  95  per  cent  of  all  which  the  sealing 
\  '-ssels  might  readily  capture,  would  inflict  deadly  loss  upon  the  rookeries.  The 
destruction  of  the  females  would  be  followed  by  the  destruction  of  their  young  on 
the  islands,  and  the  herds  would  be  diminished  the  next  year  by  this  wholesale 
slaughter  of  the  producing  females  and  their  offspring. 

The  ten-mile  limit  would  give  the  marauders  the  vantage  ground  for  killing  the 
^eals  that  are  in  the  water  by  tens  of  thousands  searching  for  food.  The  oppor- 
tunity, under  cover  of  fog  and  night,  for  stealing  silently  upon  the  islands 
and  slaughtering  the  seals  within  a  mile  or  even  less  of  the  keeper's  residence 
would  largely  increase  the  aggregate  destruction.  Under  such  conditions  the 
British  vessels  could  evenly  divide  with  the  United  States,  within  the  three-mile 
limit  of  its  own  shores  and  upon  the  islands  themselves,  the  whole  advantage  of 
the  seal  fisheries.  The  respect  which  the  sealing  vessels  would  pay  to  the  ten- 
mile  limit  would  be  the  same  that  wolves  pay  to  a  flock  of  sheep  so  placed  that 
no  shepherd  can  guard  them.  This  arrangement  according  to  your  proposal,  was 
to  continue  for  three  months  of  each  year,  the  best  months  in  the  season  for  depre- 
dations upon  the  seal  herd.  No  course  was  left  to  the  United  States  or  to  Russia 
but  to  reject  the  proposition. 

The  propositions  made  by  Lord  Salisbury  in  188^  and  the  propositions  made 
by  Her  Majesty's  Minister  in  Washington  in  1890  are  in  significant  contrast.  The 
circumstances  are  the  same,  the  conditions  are  the  same,  the  rights  of  the  United 
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Slates  are  the  same  in  holh  years.  The  position  of  Kngland  has  changed,  because 
tlie  wishes  of  Canada  have  demanded  the  change.  The  result  then  with  which  the 
United  States  is  expected  to  be  content  is  that  her  rights  within  the  Behring  Sea 
and  on  the  islands  thereof  are  not  absolute,  but  are  to  be  determined  by  one  of  Her 
Majesty's  provinces. 

That  was  the  manner  in  which  this  proposition  was  received  by 
Mr  Blaine  with  some  considerable  degree  of  impatience,  as  will  be  obser- 
ved. He  seemed  to  feel  that  every  moment  he  was  confronted  with  the 
objection  of  Canada  and  that  the  objection  of  Canada  was  in  all  ins- 
tances perfectly  effective  to  prevent  the  approach  to  any  accommodation. 

For  my  own  part  I  see  no  objection  whatever  -  -  I  think  I  may  say 
with  every  propriety  —  why  Great  Britain  before  she  should  come  to  an 
arrangement  of  this  sort  should  consult  Canada;  because  Canada  was  the 
province  which  was  more  immediately  interested,  1  see  no  reason  for 
complaint  upon  that  score.  It  is  a  little  different,  however,  when  \\e 
come  to  consider  the  circumstance  that  originally,  when  the  proposition 
made  by  Mr  Phelps  was  provisionally  accepted  by  Lord  Salisbury,  it  was 
not  staled  that  it  would  be  dependent  upon  the  wishes  of  Canada,  or  de- 
pendent upon  the  result  of  investigations  made  after  Canada  had  been 
consulted.  Had  that  been  stated  at  that  time  it  would  have  prevented  the 
raising  of  expectations  only  to  be  disappointed. 

These  observations,  of  course,  do  not  relate  to  the  merits.  They  are 
designed  to  explain  the  progress  of  the  negotiations  and  the  sentiments 
of  the  negotiators  from  time  to  lime;  but  at  this  point  of  time  it  is  very 
observable  thai  there  was  on  the  part  of  Mr  Blaine  a  feeling  of  a  great  deal 
of  impatience,  as  if  he  had  been  in  some  manner  wronged. 

Senator  Morgan.  --  Mr  Carter,  what  is  the  date  of  that  letter,  if  you 
please,  that  you  are  reading  from  Mr  Blaine? 

Mr  Carter. --  May  29, 1890. 

Senator  Morgan.  -  -  If  it  would  not  disturb  you  I  would  like  to  call 
your  attention  on  page  461  of  Vol.  3  of  the  Appendix  to  the  British  Case 
to  a  note  from  the  Marquis  of  Salisbury  to  Sir  Julian  Pauncefote.  Its 
number  is  332. 

Mr  Carter.  —  1  have  it. 

Senator  Morgan.  —  It  is  very  short,  and  for  the  purpose  of  calling 
your  attention  to  the  particular  language  of  it  I  will  read  it  : 

SIR  :  I  have  received  your  dispatch  of  the  29th  ultimo  covering  copy  of  a  note 
in  which  you  submit  to  Mr  Blaine  the  draft  convention  which  has  been  approved 
by  the  Government  of  Canada  for  the  settlement  of  the  Behring's  Sea  fisheries 
question,  as  well  as  a  copy  of  the  draft  convention  itself. 

The  terms  of  your  note  are  approved  by  Her  Majesty's  Government. 

The  poinl  as  it  seems  to  be  there  is  that  there  is  a  wide  distinction  bet- 
\\ren  the  grounds  taken  by  Sir  Julian  Pauncefote  in  his  note  in  which  he 
represents  the  British  Government  and  which  is  approved,  and  the  terms 
of  the  draft  convention. 

Mr  Carter.  -  -  Is  it  the  suggestion  of  the  learned  arbitrator  that  the 
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terms  of  the  draft  convention  proposed  by  Sir  Julian  Pauncefote  hud 
received  the  approval  of  Her  Majesty's  Government? 

Senator  Morgan.  —  No,  sir  :  it  had  received  the  approval  of  the  Cana- 
dian Government,  as  was  expressed  to  Lord  Salisbury;  but  the  terms  of 
the  note  from  Sir  Julian  Pauncefote  to  the  United  States  Government  had 
been  approved  by  the  British  Government. 

Sir  John  Thompson.  —  That  note  referred  to  there  was  the  note  ot 
Sir  Julian  Pauncefote  laying  it  before  Mr  Elaine. 

Senator  Morgan.  —  Yes;  I  refer  to  the  discrepancy  between  that  note 
and  the  draft  convention. 

Sir  Charles  Russell.  —  There  is  no  discrepancy. 

Senator  Morgan.  -  -  We  differ  about  that. 

Mr  Carter.  —  I  had  assumed  that  the  note  from  Sir  Julian  Pauncefote 
to  Mr  Elaine  containing  the  draft  convention  proposed  by  him  was 
agreeable  to  the  Government  of  Canada  and  that  because  it  was  agreea- 
ble to  the  Government  of  Canada  it  was  approved  by  the  Government  of 
Her  Majesty. 

Sir  Charles  Russell.  -  -  May  I  point  out,  with  the  permission  of  my 
friend,  that  this  is  a  matter  on  which  my  learned  friend  and  I  will  not 
differ.  The  Government  of  Canada  is  necessarily  controlled  by  the  Impe- 
rial Government  of  Her  Majesty.  The  Government  of  Canada  approved 
of  the  convention,  but  the  Government  of  Her  Imperial  Majesty  is  the 
only  Government  which  diplomatically  could  discuss  or  determine  the 
matter  with  the  United  States  Government. 

Senator  Morgan.  —  I  comprehend  that. 

Sir  Charles  Russell.  --  And  indeed  it  was  necessary  to  convey,  and 
only  necessary  to  convey,  the  fact  that  the  Imperial  Government  had 
approved  it. 

Senator  Morgan.  --  I  certainly  comprehend  that;  but  if  in  this  cau- 
tious note  of  Lord  Salisbury  he  says  the  Government  of  Canada  has 
approved  of  a  draft  convention  and  the  Government  of  Her  Majesty  has 
approved  your  note  to  Mr  Elaine,  and  then  if  there  is  a  material  and 
wide  discrepancy  between  the  propositions  and  the  between  arguments 
and  the  statements  in  Sir  Julian  Paunefote's  note  and  those  found  in  the 
draft  convention,  I  suppose  that  it  was  intended  that  while  the  note  of  Sir 
Julian  with  its  doctrines  and  statements  was  approved  by  the  Government 
of  Her  Majesty  the  draft  convention  had  been  approved  and  consented  to 
only  by  Canada.  Of  course  that  was  enough  for  the  British  Government. 

Mr  Carter.  —  There  may  be  more  in  this  than  I  have  perceived  :  but 
I  have  understood  the  note  of  Lord  Salisbury  to  Sir  Julian  Pauncefote  as 
designed  to  approve  of  his  conduct  in  transmitting  that  note  to  the  Govern- 
ment of  the  United  States. 

Sir  Charles  Russell.  —  Quite  so. 

Mr  Carter.  --  And  in  thus  approving  of  his  conduct  in  transmitting 
in  the  way  he  did  that  draft  convention  to  the  Government  of  the  United 
States,  it  amounts  to  an  approval  of  the  convention  itself. 
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Senator  Morgan.  -  -  But  it  is  an  approval  based  on  the  consent  of 
Canada. 

Mr  Carter.  -  -  That  is  undoubtedly  one  of  the  reasons  —  perhaps  the 
only  reason  for  what  I  know  :  but  it  was  an  approval  which  had  been  mo- 
ved, which  was  based  upon,  if  you  please,  the  approval  of  the  Government 
of  Canada.  I  suppose  it  is  quite  manifestall  along  here  that  the  approval 
of  the  Government  of  Great  Britain  to  any  measures  of  restriction  upon 
pelagic  sealing  were  dependent  upon  the  wishes  of  the  Government  of 
Canada.  That  is  the  fact  which  made  Mr  Blaine  somewhat  impatient. 
(I  do  not  argue  now  whether  he  was  properly  or  improperly  impatient,) 
but  it  was  the  fact. 

The  President.  —  We  have  only  before  us  in  this  matter  the  British 
Government.  We  are  not  to  enter  into  a  consideration  of  the  motives 
on  which  the  British  Government  decided  the  course  they  would  adopt. 
Whether  the  Canadian  Government  has  an  influence  upon  the  decisions 
of  the  Imperial  Government  is  a  matter  of  interior  consideration  by  the 
British  Government  itself;  but  we  have  here  as  a  party  only  the  British 
Government. 

Mr  Carter.  —  That  is  quite  true.  I  am  not  giving  any  material  conse- 
quence to  the  consideration  whether  the  Government  of  Great  Britain 
awaited  the  action  of  the  Government  of  Canada,  or  made  its  own  action 
dependent  upon  the  Government  of  Canada  except  in  this  point  of  view , 
so  far  as  it  explains  the  temper,  the  disposition  of  the  corresponding  di- 
plomats and  the  grounds  and  reasons  why  one  may  have  thought  that  one 
had  a  complaint  against  the  other  for  delay.  It  is  pertinent  in  that  point 
of  view,  and  in  that  point  of  view  alone  as  I  conceive. 

Senator  Morgan.  —  I  beg  leave  to  say  this  in  defence  of  my  position  : 
Mr  Carter  read  with  great  emphasis  this  clause  from  the  letter  of  Sir  Ju- 
lian to  Mr  Blaine  on  page  455  : 

It  has  been  admitted  from  the  commencement  that  the  sole  object  of  the  nego- 
tiation is  the  preservation  of  the  fur-seal  species  for  the  benefit  of  mankind,  and  that 
no  considerations  of  advantage  to  any  particular  nation  or  of  benefit  to  any  private 
interest  should  enter  into  the  question. 

And  then  the  learned  counsel  was  proceeding  to  argue  that  under  the 
terms  of  this  convention  the  fur-seals  in  Behring  Sea  resorting  to  the  Pri- 
bilof  Islands  were  exposed  during  the  most  dangerous  period  of  the  year 
to  them  to  extermination  by  the  Canadian  sealers.  He,  I  understood, 
inferred  that  Her  Majesty's  Government  had  changed  its  grounds  upon 
the  question  of  the  duty  of  both  Governments  to  preserve  the  seal  herds 
from  extermination. 

Mr  Carter.  —  I  beg  pardon;  I  did  not  intend  to  so  argue.  I  see  no  evi- 
dence here  that  the  Government  of  Great  Britain  at  any  time  changed  its 
avowed  ground,  at  least  that  the  prime  object  of  these  negotiations  was  to 
preserve  the  fur-seal  from  extinction.  That  ground  as  avowed  by  them  at 
first  continued  to  be  avowed  until  the  last.  Whether  the  measures  which 
they  actually  suggested  or  the  measures  which  they  were  willing  to  accede 
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to  were  such  as  we  might  expect  from  a  Government  which  took  that 
ground,  and  made  that  avowal,  whether  they  were  sufficient  for  the  object 
or  not,  is  a  matter  about  which  different  opinions  may  be  entertained; 
but  that  they  ever  changed  their  ground  in  reference  to  the  necessity  of 
protecting  the  fur-seal  I  do  not  think.  It  is  very  far  from  any  intention  of 
mine  to  make  any  such  assertion.  I  make  the  contrary  assertion,  in  refe- 
rence to  the  avowed  ground  of  the  British  Government. 

Mr  Blaine  after  this  letter  from  which  I  have  read  extracts,  of  May 
29th,  addresses  another  letter  to  Sir  Julian  Pauncefote  before  he  had  re- 
ceived a  reply,  which  was  this  : 

Mr  Blaine  to  Sir  Julian  Pauncefote. 

Department  of  State,  Washington,  June  2,  1890. 

MY  DEAR  SIR  JULIAN  :  I  have  had  a  prolonged  interview  with  the  President  on 
the  matters  upon  which  we  are  endeavoring  to  come  to  an  agreement  touching  the 
fur-seal  question.  The  President  expresses  the  opinion  that  an  arbitration  cannot 
be  concluded  in  time  for  this  season.  Arbitration  is  of  little  value  unless  conduc- 
ted with  the  most  careful  deliberation.  What  the  President  most  anxiously  desires 
to  know  is  whether  Lord  Salisbury,  in  order  to  promote  a  friendly  solution  of  the 
question,  will,  make  for  a  single  season  the  regulation  which  in  1888  he  offered  to 
make  permanent.  The  President  regards  that  as  the  step  which  will  lead  most 
certainly  and  most  promptly  to  a  friendly  agreement  between  the  two  Govern- 
ments. 

I  am,  etc., 

JAMES  G.  BLAINE. 

The  two  Governments  now  appear  to  have  come  to  a  decided  diffe- 
rence upon  the  measures  which  they  were  prepared  to  assent  to  providing 
for  an  interim  preservation  of  the  seal.  We  have  a  communication  here 
from  Sir  Julian  that  Lord  Salisbury  thinks  that  the  measure  proposed  in 
1888  and  provisionally  accepted  by  him  was  too  extreme  a  measure.  He 
is  not  prepared  to  assent  to  it  and  suggests  a  further  difficulty,  namely 
that  in  the  absence  of  legislation  by  parliament  the  Government  would 
not  be  enabled  to  enforce  it  upon  British  vessels. 

In  answer  to  this  suggestion  of  an  inability  to  execute  such  a  restric- 
tive provision  without  an  act  of  parliament,  I  will  say  without  reading  the 
correspondence  that  Mr  Blaine  suggested  that  the  United  States  Govern- 
ment would  be  satisfied  if  without  an  act  of  parliament  the  Government 
of  Great  Britain  would  issue  a  proclamation  forbidding  pelagic  sealing  or 
requesting  vessels  to  abstain  from  it  they  would  be  satisfied  with  that. 
That  proposal  was  answered  by  Sir  Julian  on  the  27  th  of  June.  I  read 
from  page  223  of  the  first  volume  of  the  American  Appendix  : 

Sir  Julian  Pauncefole  to  Mr  Blaine. 

Washington,  June  27,  1890. 

SIR  :  I  did  not  fail  to  transmit  to  the  Marquis  of  Salisbury  a  copy  of  your  note 
of  the  lltli  instant,  in  which,  with  reference  to  his  lordship's  statement  that  British 
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legislation  would  be  necessary  to  enable  Her  Majesty's  Government  to  exclude 
British  vessels  from  any  portion  of  the  high  seas  "  even  Tor  an  hour,  "  you  informed 
me,  by  desire  of  the  President,  that  the  United  States  Government  would  be  satis- 
fled  "  if  Lord  Salisbury  would  by  public  proclamation  simply  request  that  vessels 
sailing  under  the  British  flag  should  abstain  from  entering  the  Behring  Sea  during 
the  present  season. 

I  have  now  the  honor  to  inform  you  that  I  have  been  instructed  by  Lord  Salis- 
bury to  state  to  you  in  reply  that  the  President's  request  presents  constitutional  dif- 
ficulties which  would  preclude  Her  Majesty's  Government  from  acceding  to  it, 
except  as  part  of  a  general  scheme  for  the  settlement  of  the  Behring  Sea  contro- 
versy, and  on  certain  conditions  which  would  justify  the  assumption  by  Her  Majes- 
ty's Government  of  the  grave  responsibility  involved  in  the  proposal. 

Those  conditions  are  : 

I.  That  the  two  Governments  agree  forthwith  to  refer  to  arbitration  the  question 
of  the  legality  of  the  action  of  tho  United  States  Government  in  seizing  or  otherwise 
interfering  with  British  vessels  engaged  in  the  Behring  Sea,  outside  of  territorial 
waters,  during  the  years  1886,  1887,  and  1889. 

II.  That,  pending  the  award,  all  interference  with  British  sealing  vessels  shall 
absolutely  cease. 

III.  That  the  United  States  Government,  if  the  award  should  be  adverse  1o  them 
on  the  question  of  legal  right,  will  compensate  British  subjects  for  the  losses  which 
they  may  sustain  by  reason  of  their  compliance  with  the  British  proclamation. ' 

Such  are  the  three  conditions  on  which  it  is  indispensable,  in  the  view  of  Her 
Majesty's  Government,  that  the  issue  of  the  proposed  proclamation  should  be 
based. 

As  regards  the  compensation  claimed  by  Her  Majesty's  Government  for  the 
losses  and  injuries  sustained  by  British  subjects  by  reason  of  the  action  of  the 
United  States  Government  against  British  sealing  vessels  in  the  Behring  Sea  during 
the  years  1886,  1887  and  1889,  I  have  already  informed  Lord  Salisbury  of  your 
assurance  that  the  United  States  Government  would  not  let  that  claim  stand  in  the 
way  of  an  amicable  adjustment  of  the  controversy,  and  I  trust  that  the  reply  which, 
by  direction  of  Lord  Salisbury,  I  have  now  the  honor  to  return  to  the  President's 
inquiry,  may  facilitate  the  attainment  of  that  object  for  which  we  have  so  long  and 
so  earnestly  labored. 
I  have,  etc., 

JULIAN  PAUNCEFOTE. 


The  President.  —  If  you  have  come  to  the  end  of  a  branch  of  this 
subject  I  think  it  would  be  well  to  interrupt  here. 

[The  Tribuual  there  upon  took  a  recess  for  a  short  while.] 
Mr  Carter.  —  I  had  just  read  Sir  Julian  Pauncefote's  note  to  Mr  Blaine 
in  which  he  conveys  the  terms  under  which  Lord  Salisbury  was  prepared 
to  accede  to  Mr  Blaine's  request  that  the  British  Government  would  by 
proclamation  request  an  abstention  from  pelagic  sealing  in  Behring  Sea 
during  the  then  coming  season  or  the  present  season.  The  Arbitrators 
will  observe  that  Lord  Salisbury  stated  that  there  were  grave  constitutional 
difficulties  in  the  way  of  taking  the  course  suggested,  and  that  the  British 
Government  could  not  adopt  such  a  course  as  that  unless  there  were  very 
plain  justification  for  it,  that  it  created  a  responsibility  which  the  Govern- 
ment was  not  prepared  to  assume  without  there  was  very  grave  occasion 
for  it,  but  intimated  that  if  three  conditions  were  complied  with,  they 
would  notwithstanding  make  that  request.  Those  conditions  were,  that 
the  two  Governments  should  forthwith  agree  to  submit  to  arbitration 
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the  question  of  the  legality  of  the  United  States  Government  in  making 
seizures,  that  pending  the  award  all  interference  with  British  sealing  ves- 
sels by  the  United  States  should  cease,  and  third  that  the  United  States 
Government  if  the  award  should  be  adverse  to  them  on  the  question  of 
legal  right  would  compensate  British  subjects  for  their  loss. 

Well,  the  learned  Arbitrators  will  observe — ofcourse,  they  cannot  fail 
to  observe  — throughout  this  correspondence  the  play  of  diplomatic  skill 
and  ability  on  the  part  of  one  side  in  dealing  with  the  other;  and  it  is  ob- 
servable in  these  views  of  Lord  Salisbury,  I  think.  He  found  that  the  Gov- 
ernment of  the  United  States  were  extremely  anxious  to  prevent  pelagic 
sealing  in  Behring  Sea  during  the  coming  season;  that  unable  to  get  any- 
thing better  they  would  content  themselves  with  a  request  from  the  Bri- 
tish Government  by  proclamation  that  such  sealing  should  not  be  engaged 
in.  Finding  that  they  were  so  anxiouns  upon  that  score  he  thought  that 
by  acceding  to  their  views  in  that  particular  he  might  gain  certain  other 
advantages;  first,  absolute  non-interference  with  British  sealing  vessels 
during  the  pendency  of  negotiations:  and,  secondly,  a  reference  to  arbi- 
tration which  should  include  not  only  a  determination  on  the  question 
of  right,  but  also  a  determination  upon  questions  of  alleged  damages 
sustained  by  British  vessels.  The  Arbitrators  will  here  perceive  the 
first  direct  suggestion  of  the  scheme  of  an  arbitration  upon  the  ques- 
tion of  right.  That  is  the  principle  feature  of  this  letter.  It  is  true 
that  an  arbitration  had  been  at  an  anterior  period  suggested  by  Sir 
Julian  Pauncefote,  but  it  was  to  be  the  arbitration  of  a  friendly  Govern- 
ment, in  case  the  two  Governments  should  not  find  themselves  able  to 
agree  on  the  question  ol  Begulations  after  they  had  received  the  report  of 
the  proposed  mixed  Commission  of  experts.  But  the  arbitration  thus 
suggested  by  Sir  Julian  Pauncefote  was,  you  will  perceive,  only  on  the 
question  of  Regulations.  The  arbitration  here  suggested  by  Lord  Salis- 
bury is  one  upon  the  question  of  legal  right,  and  also  upon  the  question 
of  damages.  We  find  here,  therefore,  the  first  germ  of  that  final  submis- 
sion of  the  matters  in  dispute  to  arbitration,  which  was  made  by  the 
Treaty  under  which  these  proceedings  are  had. 

I  may  at  once  refer,  though  it  is  not  in  the  order  I  have  adopted,  to  the 
answer  of  Mr  Blaine  to  this  proposal.  It  is  found  in  his  letter  of  July 
2nd  1890,  on  page  239. 

Sir  your  note  of  the  27th  ultimo,  covering  Lord  Salisbury's  reply  to  the  friend- 
ly suggestion  of  the  President  was  duly  received.  It  was  the  design  of  the  Presi- 
dent, if  Lord  Salisbury  had  been  favorably  inclined  to  his  proposition,  to  submit  a 
form  of  settlement  for  the  consideration  of  Her  Majesty's  Government,  which  the 
President  believed  would  end  all  dispute  touching  privileges  in  Behring  Sea.  But 
Lord  Salisbury  refused  to  accept  the  proposal  unless  the  President  should  forthwith 
accept  a  formal  arbitration  which  his  lordship  prescribes.  The  President's  request 
was  made  in  the  hope  that  it  might  lead  to  a  friendly  basis  of  agreement,  and  he 
cannot  think  that  Lord  Salisbury's  proposition  is  responsive  to  his  suggestion. 
Besides  the  answer  comes  so  late  that  it  would  be  impossible  now  to  proceed  this 
season  with  the  negotiation  the  President  had  desired.  An  agreement  to  arbitrate 
requires  careful  consideration.  The  United  States  is,  perhaps,  more  fully  commit- 
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led  to  that  form  of  international  adjustment  than  any  other  power,  but  it  cannot 
consent  that  the  form  in  which  arbitration  shall  be  undertaken  shall  be  decided 
without  full  consultation  and  conference  between  tho  two  Governments.  I  beg  fur- 
ther to  say  that  you  must  have  misapprehended  what  I  said  touching  British  claims 
for  injuries  and  losses  alleged  to  have  been  inflicted  upon  British  vessels  in  Behring 
Sea  by  agents  of  the  United  States.  My  declaration  was  that  arbitration  would 
logically  and  necessarily  include  that  point. 

It  is  not  lo  be  conceded,  bul  decided  with  other  issues  of  fur  greater  weight. 
1  have  Ihe  honuor  lo  be,  etc. 

JAMKS  G.  BI.AIXE. 

The  learned  Arbitrators  will  remember  the  letter  which  1  read  some- 
time ago,  before  the  recess,  from  Mr  Maine  to  Sir  Julian  Pauncefote, 
written,  perhaps,  under  some  measure  of  irritation  at  what  be  supposed 
to  be  the  unreasonable  delays  of  Great  Britain,  and  the  shifting  of  ground 
by  her,  in  respect  to  interim  measures  of  protection. 

To  that  letter  the  Marquis  of  Salisbury  writes  an  answer  or  he  writes 
a  note  designed  to  be  an  answer  to  it,  which  is  on  the  20th  of  June,  1890. 

Now  as  it  does  not  raise  a  material  point  in  the  discussion  I  will  not 
read  it,  unless  my  learned  friends  on  the  other  side  should  deem  it  essen- 
tial, but  attempt  a  summary  of  it. 

It  is  lo  be  found  on  page  236  of  the  American  Case.  The  points  that 
be  endeavors  to  make  in  it  are  substantially  these  :  First  that  the  agree- 
ment which  was  originally  made  between  him  and  Mr  Phelps,  in  refe- 
rence to  a  close  season,  was  a  provisional  agreement  only,  not  designed 
to  be  final;  and  the  intimation  is  that  the  United  States  was  hardly  jus- 
tified in  conceiving  it  to  be  final.  He  then  says  it  was  dependent  on  Ihe 
views  which  Canada  might  entertain  of  it,  although  he  does  not  state  that 
he  at  the  time  stated  to  Mr  Phelps  or  otherwise,  in  such  manner  that  it 
would  reach  the  American  Government,  lhat  it  was  conditional  upon  any 
acceptance  of  it  by  Canada,  and  he  savs  that  if  the  United  Stales  were  not 
at  first  apprised  of  this,  why,  they  were  at  a  subsequent  period,  which 
indeed  is  true,  though  it  was  not  until  after  a  considerable  delay. 

In  the  next  place  he  says  the  delay,  lhat  of  two  years,  which  has  been 
occasioned  was  nol  solely  in  consequence  of  the  objections  of  Canada, 
but  that  it  was  made  necessary  in  consequence  of  a  divergence  of  views 
between  the  two  governments  in  respect  of  the  necessity  of  a  measure  so 
stringent  as  thai  for  the  preservation  of  the  fur-seals ;  and  lhat  owing  lo 
the  remoteness  of  the  region  from  which  information  was  obtainable, 
a  long  period  of  time  had  necessarily  elapsed  in  the  effort  to  gain 
information  upon  which  the  governmenl  could  intelligently  act.  He 
intimates  besides  that  some  of  the  delay,  at  least,  was  chargeable  not 
upon  the  Brilish  Governmenl,  bul  upon  political  emergencies  in  Ihe 
Uniled  States,  meaning,  I  suppose,  the  change  of  administration  from  thai 
of  Presidenl  Cleveland  lo  lhat  of  President  Harrison.  Thai  is  I  believe, 
a  fair  slatement  of  the  points  sought  lo  be  made  by  Lord  Salisbury  in  Ihis 
nole. 

Now  Ihe  nexl  feature  in  this  stage  of  the  controversy  to  which  I  call 
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the  allention  of  the  Tribunal  is  the  letter  of  MrBlaine  to  Sir  Julian  Paun- 
cefote  of  June  30th  1890  and  which  is  found  on  page  224  of  the  American 
Appendix.  This  letter  of  Mr  Blaine  is  important  in  as  much  as  it  takes 
up  the  argument  upon  the  questions  in  dispute  as  that  argument  was 
left  by  Lord  Salisbury  replying  to  Mr  Blaine's  letter  in  which  he  fully  set 
forth  the  position  of  the  United  States.  The  Arbitrators  will  remember 
that  I  read  Lord  Salisbury  reply  and  I  briefly  commented  upon  it  point- 
ing out  what  appeared  upon  the  face  of  it,  that  it  was  rather  an  attempt 
to  pass  over  the  ground  of  Mr  Blaine  and  go  really  upon  the  altitude  taken 
by  the  United  States  in  1822  protesting  against  the  pretentious  of  Bussia 
to  an  exceptional  marine  jurisdiction  in  Behring  Sea.  The  disposition 
of  Lord  Salisbury  I  remarked  seemed  to  me  to  be  to  draw  away  the  dis- 
cussion from  the  substantial  grounds  taken  by  Mr  Blaine,  that  of  inhe- 
rent or  essential  right,  and  to  engage  him  in  a  discussion  in  reference  to 
the  validity  of  Bussian  pretensions  in  Behring  Sea.  Well  if  it  were  per- 
mitted, and  if  it  were  worth  while  to  criticise  the  conduct  of  Mr  Blaine  as 
a  controversialist  or  negotiator  I  should  say  that  he  committed  an  unwise 
step  in  respect  to  the  suggestion  of  Lord  Salisbury  in  allowing  himself  to 
be  drawn  away  from  the  impregnable  altitude  upon  which  he  stood,  im- 
pregnable as  it  seems  to  me  and  which  Lord  Salisbury  had  undertaken  as  I 
think  to  avoid  and  pass  over  to  that  region  of  controversy  to  which  Lord 
Salisbury  had  invited  him.  That  was  an  imprudent  step  as  it  seems  to 
me.  The  wiser  course  would  have  been  to  say  to  Lord  Salisbury  I  do 
not  think  you  have  answered  the  positions  which  I  took,  and  Hie  positions 
which  I  have  taken  are  the  main  grounds  upon  which  the  United  States 
base  its  contention,  and  I  shall  expect  a  furlher  and  more  satisfactory 
answer  to  them  if  it  can  be  made.  But  he  did  accept  the  invitation  of 
Lord  Salisbury  and  he  took  up  this  question  of  Bussian  exercise  of  autho- 
rity in  Behring  Sea.  He  wrote  a  long  letter  in  relation  to  it. 

Now  that  letter  again  is  too  long  to  be  read  and  not  of  sufficient 
importance  to  be  read.  The  only  importance  that  it  has  in  the  aspect  of 
the  controversy  that  I  am  now  presenting  lo  the  Tribunal  is  that  it  exhi- 
bits a  stage  in  the  discussion  of  this  question  of  Russian  pretensions  in 
doing  so.  It  is  the  answer  on  the  part  of  the  United  States  Government 
and  the  best  answer  that  the  United  States  Government  ever  made  to  the 
argument  of  Great  Britain  that  Bussia  had  originally  made  pretensions 
similar  to  those  then  made  by  the  United  States  that  these  pretensions 
when  made  by  Bussia  in  1821  were  resisted  by  the  United  States  Govern- 
ment upon  the  same  ground  that  Great  Britain  was  now  resisting  the  pre- 
tensions of  the  United  States.  That  was  the  argument  of  Lord  Salisbury, 
and  Mr  Blaine  makes  an  answer  to  it  here.  Now  I  must  attempt  to  sum- 
marise that  answer  of  Mr  Blaine  and  to  present  without  reading  the  letler 
\\hich  is  exceedingly  long,  and  which  I  assume  of  course  that  the  Arbitra- 
tors themselves  will  carefully  do  -  -  I  must  endeavour  to  present  a  sum- 
mary of  it.  It  is  this.  Mr  Blaine's  argument  is  that  long  prior  to  the 
year  1821  Bussia  had  by  prior  discovery  and  prior  occupation  gained  an 
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absolute  title  to  all  the  territories  sorrounding  Behring  Sea  —  that  upon 
the  Siberian  coast  she  had  no  rival  whatever  and  had  complete  possession 
of  the  whole  territory  from  Behring  Straits  down  to  the  17lh  parallel  of 
latitude  or  in  that  vicinity.  She  had  pushed  her  discoveries  on  the  Ame- 
rican coast  of  Behring  Sea  also,  and  had  a  recogni/.ed  title  to  all  the  ter- 
ritory from  Behring  Straits  down  to  the  54°  of  latitude  at  least  and  that 
besides  that  she  had  discovered  and  asserted  her  title  to  the  whole  chain 
of  the  Aleutian  Islands.  That  all  that  was  long  prior  to  the  year  1821 
indeed  prior  to  1800.  In  the  year  1821  she  issued  her  celebrated  Ukase 
the  principal  point  of  which  was  that  she  asserted  a  right  to  all  the  pro- 
ducts of  this  whole  region  —  to  all  the  trade  of  the  whole  region,  and  for 
the  purpose  of  protecting  that  product  and  that  trade  a  right  to  exclude 
the  vessels  of  all  nations  from  the  shores  and  islands  -  -  from  a  belt 
100  miles  from  the  shore  all  along  the  islands  and  coasts  of  the  sea. 
That  was  her  assumption  by  the  Ukase. 

The  Governments  of  Great  Britain  and  the  United  States  objected  to 
those  claims ;  but  that  the  principal  ground  of  their  objection  was  not  to 
any  assumption  of  authority  over  the  sea  nor  to  any  assumption  of  autho- 
rity over  the  shores  of  Behring  Sea,  as  to  which  the  whole  world  admit- 
ted that  the  title  of  Bussia  was  exclusive,  but  the  principal  ground  of  com- 
plaint on  the  part  of  Great  Britain  and  the  United  States  was,  according 
to  Mr  Blaine's  contention,  the  assertions  of  exclusive  dominion  which 
Bussia  had  asserted  from  about  the  parallel  of  60°  north  latitude  down 
to  the  parallel  of  51°.  The  point  of  Mr  Elaine  was  that  the  objectionable 
point  of  the  Ukase  in  the  eyes  both  of  Great  Britain  and  the  United  States 
was  the  assertion  of  exclusive  territorial  sovereignty  over  this  coast  and 
over  the  trade  of  that  coast. 

Now,  that  coast  from  the  southern  part  of  Alaska  down  to  a  certain 
part  of  the  territory  of  the  United  States  had  been  familiarly  called  in 
commerce,  and  by  merchants  and  navigators  who  were  engaged  in  trade 
there,  the  North-West  Coast.  It  was  the  theatre  of  the  rival  enterprises 
of  several  different  nations  in  commerce.  The  ships  of  the  United  States 
and  merchants  in  the  United  States  had  a  large  trade  up  there;  Great 
Britain  had  a  large  trade  up  there,  and  Bussia  had  a  very  considerable 
trade  up  there. 

The  President.  --  And  Spain. 

Mr  Carter.  —  And  Spain,  also,  had  some,  though  I  do  not  know  how 
much  it  amounted  to  commercially,  —  she  had  made  pretensions,  as  we 
know,  which  were  subsequently  abandoned. 

Mr  Phelps..  -  -  They  were  transferred  to  the  United  States. 

Mr  Carter.  —  They  were  transferred  to  the  United  States. 

The  President.  —  It  was  on  account  of  the  possession  of  San  Francisco 
on  that  coast. 

Mr  Carter. —  Oh!  yes,  lower  down;  Spain  had  great  pretensions  on 
account  of  her  possessions  lower  down,  but  San  Francisco  was  lower  down 
than  the  North  West  Coast  with  which  I  am  dealing.  Spain  claimed  to 


.—  267  — 

60°, I  know,  but  I  was  talking  of  her  commerce,  which  I  do  not  think  was 
very  considerable.  Her  claims  extended  a  considerable  way;  but  1  was 
speaking  of  the  fact  that  the  North  West  Coast,  so  called,  was  the  theatre 
of  a  considerable  trade  principally  carried  on  by  the  three  great  Powers, 
Great  Britain,  the  United  States  and  Russia. 

Mr  Blaine's  argument  was  that  the  principal  point  of  contention 
betwen  these  Governments  was  the  sovereignty  assumed  by  Russia  over 
that  coast,  which,  if  successfully  maintained  by  her,  would  exclude  both 
Great  Britain  and  the  United  States  from  the  benefits  of  that  trade.  Now, 
according  to  Mr  Blaine,  and  this  was  his  argument,  that  contention  was 
settled  between  the  United  States  and  Russia  by  the  Treaty  of  1824  and 
between  Great  Britain  and  Russia  by  the  Treaty  of  1825,  and  that  the 
Ukase  of  1821,  except  so  far  as  it  was  modified  and  displaced  by  these 
Treaties,  continued  to  stand.  That  was  his  main  proposition.  To  a  cer- 
tain extent,  the  pretensions  asserted  by  the  Ukase  of  1821  were  yielded 
and  surrendered  by  those  two  Treaties;  and,  so  far  as  they  were  not  thus 
yielded  and  surrendered,  they  continued  to  stand. 

Now,  according  to  his  argument,  the  only  particulars  in  which  those 
pretensions  were  surrendered  were  these;  —  a  boundary  line  was  esta- 
blished,—  a  southern  boundary  limit  to  the  pretensions  of  Russia;  and 
that  was  54°40'.  The  territory  in  dispute,  which  was  between  60°  and 
ol°,  was  thus  divided,  you  may  say,  --  54°40'  was  taken  as  the  dividing 
line.  Down  to  that  line  by  this  Treaty,  the  sovereignty  of  Russia  was  re- 
cognised as  complete  and  perfect;  and,  south  of  that  boundary,  the  sove- 
reignty of  Russia  was  excluded  by  her  agreement  not  to  make  any  more 
settlements  south  of  it. 

Now,  in  the  course  of  that  whole  discussion  no  pretension  was  ever 
made,  by  either  Russia  or  the  United  States,  to  any  trade  in  these  regions 
or  to  any  interest  in  these  regions  at  all. 

Mr  Foster.  —  Great  Britain  or  the  United  States. 

Mr  Carter.  —  Great  Britain  or  the  United  States  made  no  assertion  to 
any  interests  in  these  regions  of  Behring  Sea  at  all.  They  had  none  at 
the  time,  and  everything  embraced  by  those  regions  was  in  the  undis- 
puted possession  of  Russia,  and  there  was  no  desire  to  interfere  with  it. 

The  President.  —  You  speak  of  the  coasts  only. 

Mr  Carter.  —  Well,  sir,  I  speak  of  the  sea  as  well.  I  am  giving 
Mr  Blaine's  argument  now. 

Lord  Hannen.  —  Yes;  not  yours.     I  mean,  you  do  not  adopt  it. 

Mr  Carter.  —  Well,  I  am  not  now  adopting  it  no.  Whether  I  adopt 
it  or  not,  or  how  far  I  may  adopt  it,  will  be  a  subject  of  further  debate  ; 
but  this  is  his  argument,  that  all  the  pretensions  of  Russia,  whether  upon 
the  sea,  or  upon  the  land,  North  of  61°,  and  including  all  the  islands  in 
Behring  Sea,  and  which  constituted  the  southern  boundary,  were  recog- 
nized as  the  undisputed  possessions  of  Russia,  and  no  contention  made 
in  reference  to  it. 

Sir  Charles  Russell.  —  North  of  54°  40',  you  mean. 
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Mr  Carter. —  No,  north  of  60°;  I  mean  thai  at  the  time  when  the 
protests  were  made,  and  the  negotiations  were  entered  into,  North  of  60° 
was  indisputably  the  properly  of  Russia,  and  no  contention  made  on 
the  part  of  either  Government  in  reference  to  it.  The  region  of  contro- 
versy was  south  of  that,  and  between  that  and  latitude  54°  40'.  The 
whole  controversy  was  in  reference  to  that  region,  and  the  adjustment 
affected  that  region  alone.  It  did  not  affect,  and  could  not  have  affected 
the  undisputed  part  of  the  matter.  So,  the  final  conclusion  of  Mr  Blaine 
was  that  the  pretensions  of  Russia,  asserted  by  the  Ukase  of  1821,  so 
far  as  respects  Behring  Sea,  and  the  islands  in  Behring  Sea,  and  so  far 
as  respects  land  and  water  both,  are  unaffected  by  the  Treaties  of  1824 
and  1825,  and,  therefore  they  stand  unaffected  by  those  Treaties;  but, 
because  they  were  left  unaffected  by  those  Treaties,  admitted  by  those 
two  powers  to  be  valid  and  legitimate.  That  is  argument. 

Now,  how  far  that  argument  may  be  sound,  and  where  it  may  be 
weak,  if  it  is  weak  at  all,  will  form  the  subject  of  a  brief  discussion,  upon 
which  I  shall  enter  at  a  subsequent  stage.  1  am  now  presenting  me- 
rely the  contentions  contained  in  this  letter  of  Mr  Blaine. 

The  controversy  and  correspondence  between  these  two  parties  kepi 
varying  from  form  to  substance,  and  from  substance  to  form,  all  along 
during  this  correspondence,  sometimes  discussing  the  real  question  in 
the  controversy,  and  sometimes  discussing  the  question  which  party  was 
responsible  for  the  delays  and  difficulties  which  attended  the  progress  of 
the  negotiation.  A  letter  of  the  latter  character  1  have  next  to  notice, 
which  is  found  on  page  240. 

This  is  a  letter  from  Mr  Blaine  to  Sir  Julian  Pauncefote  and  is  desi- 
gned to  be  an  answer  to  Lord  Salisbury's  note  which  I  have  heretofore 
read,  in  which  he  endeavoured  to  throw  off  from  the  Shoulders  of  Great 
Britain  the  responsibility  for  the  delay  winch  had  occurred  in  the  nego- 
tiations which  succeeded  the  abortive  attempt  between  Mr  Phelps  and 
Lord  Salisbury  or  which  succeeded  the  failure  of  that  attempt.  I  am  not 
going  to  read  that  letter  either. 

The  President.  —  You  mean  the  failure  of  the  draft  convention? 

Mr  Carter.  —  No,  I  mean  the  general  failure  from  the  beginning. 
You  will  remember  that  Mr  Blaine  had  written  a  note  to  Sir  Julian 
Pauncefote  marked  by  something  of  acerbity  in  which  he  bitterly  com- 
plained of  delays  and  difficulties  attending  the  settlement  of  this  ques- 
tion, chargeable  on  the  conduct  of  Great  Britain,  and  mainly  occasioned 
by  this,  that  Great  Britain  was  constantly  governing  her  actions  accor- 
ding to  the  views  and  wishes  of  Canada.  Of  course  whatever  may  be  the 
necessities  or  the  difficulties  attending  the  settlement  of  a  diplomatic 
controversy  on  the  part  of  a  Power  like  Great  Britain  when  it  affects  one 
of  her  Dependencies,  1  can  easily  see  that  there  are  very  serious  difficul- 
ties attending  such  a  settlement,  another  Power  finding  that  the  Govern- 
ment with  whom  they  are  dealing  is  governing  its  own  actions  by  the 
wishes  real  or  supposed  of  one  of  its  Dependencies  would  naturally 
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come  to  feel  some  uneasiness  and  irritation.  That  was  the  feeling  in  which 
Mr  Blaine  had  written  his  letter,  and  he  had  written  at  a  period  when 
Mr  Phelps  communicated  his  original  proposition  to  Lord  Salisbury  which 
was  promptly  accepted  by  Lord  Salisbury  under  circumstances  which  led 
the  Government  of  (lie  United  States  to  suppose  that  a  final  determination 
of  the  controversy  was  at  hand;  why,  that  was  first  interrupted,  and  then 
suspended  for  a  long  time,  and  then  finally  retired  from,  and  that,  in 
consequence  of  the  action  of  the  British  Government  Lord  Salisbury 
had  undertaken  to  defend  the  British  Government  from  those  charges, 
and  this  is  a  reply  from  Mr  Blaine  for  the  purpose  of  showing  that  that 
defence  is  not  a  sufficient  one,  and  that  his  original  complaints  of  delays 
were  well  founded. 

On  the  2nd  of  August  1890  (this  will  be  found  at  page  242  of 
the  American  Appendix)  Lord  Salisbury  having  succeeded  in  drawing 
Mr  Blaine  into  a  controversy  respecting  these  Bussian  pretentions  and  the 
effect  of  the  treaties  of  1824  and  1825  respecting  them,  and  having  received 
Mr  Blaine's  argument  on  that  point,  replies  to  it  at  great  length.  The 
reply  commences  at  page  242  and  extends  with  its  notes  to  page  263. 
Of  course,  it  is  wholly  impracticable  to  read  it  here,  and  all  that  I  can  do, 
and  all  that  is  necessary  to  do  is  to  briefly  summarize  that.  Lord  Sa- 
lisbury's argument  is  this,  that  the  publication  of  the  Ukase  of  1821  was 
the  first  notice  which  Great  Britain  had  ever  received  or  other  Govern- 
ment's had  ever  received  of  any  pretentions  by  Russia  over  the  waters  of 
Behring  Sea  and  the  north-west  coast.  He  states  that  the  pretensions  of 
Russia  made  by  that  Ukase  were  to  a  sovereignty  over  the  waters  from 
Behring  Straits  down  to  latitude  51°  on  the  American  shore  and  down 
to  latitude  47°  I  think  on  the  Asiatic  shore,  thus  asserting  a  sovereignty, 
not  only  over  Behring  Sea,  but  over  a  large  part  of  the  ocean  south  of  that 
Sea,  and  he  insists  that  the  principal  point  of  the  objections  of  Great  Bri- 
tain to  this  pretension  on  the  part  of  Russia  was  not  this  matter  of  sove- 
reignty and  the  north-west  coast  which  Mr  Blaine  conceived  it  to  be,  but 
this  assertion  of  maritime  dominion  over  the  high  seas.  He  asserts  that 
was  the  principal  point  of  complaint  of  Great  Britain. 

He  says  that  that  was  squarely  abandoned  by  the  Treaty  concluded 
between  Russia  and  Great  Britain  of  1825,  --  that  the  assertion  was  one 
of  complete  dominion  over  the  sea,  and  that  that  assertion  was  abandoned 
by  the  express  terms  of  the  Treaty,  and  he  insists  that  the  words  "  Pa- 
cific Ocean  "  -  I  am  now  going  to  read  from  the  1st  Article  of  the  Treaty 
between  Great  Britain  and  Russia  of  1825,  which  is  found  on  page  39  of 
the  1st  Volume  of  the  American  Case  for  the  purpose  of  showing  what 
the  argument  of  Lord  Salisbury  was.  The  first  Article  is.  "  It  is 
agreed  that  the  respective  subjects  of  the  high  Contracting  Parties  shall 
not  be  troubled  or  molested  in  any  part  of  the  Ocean  commonly  called 
the  Pacific  Ocean  either  in  navigating  the  same,  in  fishing  therein,  or  in 
landing  at  such  parts  of  the  coast  as  shall  not  have  been  already  occu- 
pied in  order  to  trade  with  the  Natives  under  the  restrictions  and  condi- 
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lions  specified  in  Hie  following  Articles  ".  Mr  Blaine's  argument  had  been 
there  that  "  Pacific  Ocean  "  as  used  in  the  1st  Article  of  the  Treaty  did 
not  include  Behring  Sea,  but  only  the  Ocean  south  of  that  Sea.  Lord 
Salisbury's  argument  now  is  that"  Pacific  Ocean  "  did  include  the  whole 
of  Behring  Sea,  and  the  controversy  between  those  two  officials,  —  those 
two  Diplomats,  now  became  substantially  confined  to  that  particular  point, 
whether  the  term  "  Pacific  Ocean  "  as  used  in  the  1st  Article  of  the 
Trealy  between  Russia  and  Great  Britain,  and  the  similar  term  in  the 
1st  Article  of  the  Treaty  between  Russia  and  the  United  States,  was 
really  intended  to  embrace  Behring  Sea,  or  only  the  waters  south  of  that 
Sea. 

This  debate  on  the  question  of  the  pretensions  of  Russia  came  finally 
to  concentrate  itself  very  much  on  that  particular  point,  and  Lord  Salis- 
bury's argument  was  a  very  full  one  and  a  very  able  one,  designed  to 
show  that  "  Pacific  Ocean  "  was  intended  to  include  the  whole  of  Behriug 
Sea. 

The  President.  -  -  Mr  Carter,  1  must  call  your  attention  to  this  fact, 
that,  if  you  want  to  interpret  the  Treaty  of  1825,  the  original  text  is  a 
French  text  and  what  you  read  was  the  English  version,  which  has  not 
an  official  character,  and  there  is  a  certain  difference  which  I  have  remark- 
ed between  the  French  text  and  the  English  text,  --  the  English  version 
will  show  it. 

Mr  Carter.  —  When  I  come  to  the  question  of  the  discussion  of  the 
merits,  I  will  deal  with  that,  Sir. 

The  President.  -  -  Yes;  you  do  not  discuss  it  actually  now? 

Mr  Carter.  —  No ;  I  will  wait  until  I  come  to  the  discussion  of  the 
merits.  1  will  then  say  something  as  to  the  text  of  the  Treaty  which 
was  made,  but  will  not  enter  into  a  discussion  of  it  at  this  point,  unless 
the  learned  President  thinks  there  is  something  that  has  an  immediate 
bearing  on  it? 

The  President.  --  In  the  translation,  it  is  "  In  any  part  of  the  Ocean 
commonly  called  the  Pacific  Ocean  ". 

Mr  Carter.  --Yes.  Those  conditions  have  relation  to  the  merits  of 
the  controversy ;  and  when  I  come  to  discuss  the  merits,  I  will  say  some- 
thing on  those  points,  but  not  here. 

The  President.  —  No.     It  is  better  not  to  stop  on  it  now. 

Mr  Carter.  —  Now  to  this  letter  of  Lord  Salisbury  Mr  Blaine  rejoins 
on  the  17th  of  December,  1890,  and  the  letter  will  be  found  at  page  263. 
He  reiterated  his  position  there  in  a  very  long  letter,  and  a  letter  also 
written,  I  venture  to  say  it  will  be  admitted,  with  very  great  ability,  sus- 
taining his  contention  that  the  term  "  Pacific  Ocean  "  did  not  include  the 
Behring  Sea.  At  this  time  Mr  Blaine,  gradually  becoming  more  and  more 
interested  in  this  discussion,  and  giving,  I  suppose,  more  and  more  atten- 
tion to  it,  became  more  and  more  convinced  of  the  solidity  of  the  ground 
upon  which  he  stood;  and  he  seemed  to  be  almost  ready  to  surrender 
every  other  gro  d  in  the  case,  and  put  the  issue  of  the  controversy  upon 
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this.  He  was  not  very  cautions  in  that  particular,  and  allowed  an  expres- 
sion to  fall  from  him  which  the  quickness  of  my  learned  friend,  Sir  Charles 
Russell,  I  remember,  pitched  upon  the  other  day.  He  says  this  -  -  the 
date  of  it,  I  think  I  said,  is  the  17th  of  December,  1890. 

Sir  Charles  Russell..  — Are  you  going  to  read  this  at  length? 

Mr  Carter.  —  No,  far  from  it. 

Sir  Charles  Russell..  —  Because,  if  so,  it  would  be  necessary  to  read 
the  others  which  are  referred  to  in  it. 

Mr  Carter.  —  No  far  from  it.     I  am  only  going  to  read  a  few  lines  : 

The  considerations  advanced  by  his  Lordship  have  received  the  careful  atten- 
tion of  the  President,  and  I  am  instructed  to  insist  upon  the  correctness  and  validi- 
ty of  the  position  which  has  been  earnestly  advocated  by  the  Government  of  the 
United  States,  in  defence  of  American  rights  in  the  Behring  Sea.  Legal  and  diplo- 
matic questions,  apparently  complicated,  are  often  found,  after  prolonged  discus- 
sion to  depend  on  the  settlement  of  a  single  point.  Such,  in  the  judgment  of  the 
President,  is  the  position  in  which  the  United  States  and  Gread  Britain  find  them- 
selves in  the  pending  controversy,  touching  the  true  construction  of  the  Russo- 
American,  and  Anglo-Russian  treaties  of  1824  and  1825.  Great  Britain  contends 
that  the  phrase  (Pacific  Ocean),  as  used  in  the  treaties,  was  intended  to  include, 
and  does  include,  the  body  of  water  which  is  now  known  as  the  Behring  Sea.  The 
United  States  contends  that  the  Behring  sea  was  not  mentioned  or  even  referred  to, 
in  either  treaty,  and  was  in  no  sense  included  in  the  phrase  (Pacific  Ocean). 

This  is  the  passage  to  which  I  desire  to  call  the  attention  of  the  Arbi- 
trators : 

If  Great  Britain  can  maintain  her  position  that  the  Behring  Sea  at  the  time  of 
the  Treaties  with  Russia  of  1824  and  1823  was  included  in  the  Pacific  Ocean,  the 
Government  of  the  United  States  has  no  well  grounded  complaint  against  her.  If, 
on  the  other  hand,  this  Government  can  prove  beyond  all  doubt  that  the  Behring 
Sea  at  the  date  of  the  Treaties  was  understood  by  the  three  signatory  powers  to  be 
a  separate  body  of  water,  and  was  not  included  in  the  phrase  (Pacific  Ocean), 
then  the  American  case  against  Great  Britain  is  complete  and  undeniable. 

Well  now  the  extraordinary  thing  in  that  observation,  and  which  I  desi- 
gned to  call  the  attention  of  Hie  learned  Arbitrators  to  is  this.  Mr  Blaine 
in  his  first  note  to  Sir  Julian  Pauncefote  stating  the  position  which  the 
United  States  took  in  reference  to  this  controversy,  and  the  ground  upon 
which  it  based  its  claims  to  prohibit  pelagic  sealing  in  Behring  Sea  dis- 
missed from  consideration  altogether  this  question  of  Russian  authority 
and  Russian  pretensions  or  any  right  derived  by  the  United  States  from 
Russian  authority  or  Russian  pretensions.  He  then  proceeded  to  put  the 
controversy  upon  grounds  of  essential  right  in  reference  to  these  seals 
setting  forth  the  lawful  and  useful  character  of  the  industry  carried  on  by 
the  United  States  in  the  Pribilof  islands,  an  industry  useful  to  them- 
selves, useful  to  mankind  and  setting  forth  the  destructive  nature  of 
pelagic  sealing  as  carried  on  by  these  Canadian  sealers  and  its  indefensi- 
bility on  moral  grounds  —  that  it  was  an  industry  wrong  as  being  inju- 
rious to  property  in  the  interests  of  the  United  States  and  the  latter  Power 
was  clothed  with  full  authority  to  prevent  the  commission  of  that  wrong. 
These  were  his  grounds.  He  perhaps  somewhat  injudiciously  apparent- 
ly abandons  that  view  and  choses  to  say  that  if  Great  Britain  can  maintain 
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her  moaning  in  reference  to  the  meaning  of  the  words      l';nilie  Ocean  » 
the  United  States  has  no  well  grounded  complaint. 

Senator  Morgan.  —  If  you  will  allow  me,  Mr  C.arirr,  to  interrupt  you 
just  there,  1  think  Mr  Blaine  deserves  some  vindication. 
Mr  Carter.      -  1  am  going  to  vindicate  him. 

Senator  Morgan. — •!  hope  you  will.  Oo  the  29th  da^  of  April,  preceding 
this  letter  by  several  months  from  which  you  have  been  reading,  the  Bri- 
tish Government,  through  Sir  Julian  Pauncefole,  sent  to  Mr  Blaine  a 
draft  Convention  from  which  I  will  read  the  preamble.  The  Government 
of  Russia  and  the  United  States  having  represented  to  the  Government 
of  Great  Britain  the  urgency  of  regulating  by  means  of  an  international 
agreement  the  fur  seal  fishery  in  Behring  Sea,  the  Sea  of  Okhotsk  and  the 
adjoining  waters  for  the  preservation  of  the  fur  seal  species  in  the  North 
Pacific  Ocean,  —  making  there  a  distinction  between  Behring.  Sea,  the 
Sea  of  Okhotsk  and  the  North  Pacific  Ocean.  —  I  will  not  read  the  whole 
of  the  preamble,  but  it  seems  to  me  that  Mr  Blaine  had  at  the  time  he 
wrote  the  letter  on  which  you  are  commenting  an  acknowledgment  from 
the  British  Government  that  there  was  a  distinction  betwen  Behring 
Sea,  the  sea  of  Okhotsk  and  the  North  Pacific  Ocean,  so  that  I  think  he  was 
not  quite  out  of  the  line  of  reason,  to  say  the  least  of  it,  in  claiming  that 
there  was  a  distinction  which  had  been  maintained  for  many  years. 

Mr  Carter.  —  It  may  be  that  the  British  Government  had  acknowledged 
the  difference  of  character  in  question,  but  I  hardly  think  that  the  Go- 
vernment of  Great  Britain  intended  to  acknowledge  any  such  difference 
as  that,  Ido  not  so  interpret  it,  but  in  the  next  place,  whether  they  ackno- 
wledged it  or  not,  I  think  it  was,  if  I  may  be  so  bold  as  to  offer  a  criti- 
cism —  I  ought  perhaps  not  to,  but  nevertheless  it  seems  to  me  it  was 
a  piece  of  imprudence  on  the  part  of  Mr  Blaine  to  abandon  the  ground 
he  first  assumed  in  consequence  of  the  confidence  which  he  felt  in  the 
new  position  he  was  taking  upon  this  question  of  the  pretensions  to 
Behring  Sea. 

He  might  have  argued  the  question  about  the  rights  of  the  United 
Sates  as  acquired  from  Russia.  It  would  not  have  affected  that  argument 
at  all;  and  there  was  no  occasion  whatever  for  an  apparent  postpone- 
ment of  the  ground  which  he  had  originally  taken  in  his  first  letter  to 
Sir  Julian  Pauncefote.  Well,  singularly  enongh,  however,  in  this  very 
same  letter,  and  towards  Ilio  end  of  it,  he  again  reserves  his  original 
ground,  near  the  close  of  this  letter,  this  long  letter;  it  will  be  found  at 
the  last  paragraph  of  page  286.  Mr  Blaine  thus  writes  : 

The  repeated  assertions  that  the  Government  of  the  United  States  demands  that 
the  Behring  Sea  be  pronounced  mare  c/ausum,  are  without  foundation.  The  Govern- 
ment has  never  claimed  it  and  never  desired  it.  II  expressly  disavows  it.  At  the 
same  time  the  United  States  does  not  lack  ahundnnt  authority,  according  to  the 
exponents  of  International  Law.  for  holding  a  small  section  of  the  Behring  Sea  for 
the  protection  of  the  fur-seals. 

Controlling  a  comparatively  restricted  area  of  water  lor  lhat  one  specific  pur- 
pose is  by  no  means  the  erjiiivalonl  of  declaring  the  Sea  or  any  part  thereof  nore 
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clausum.  Nor  is  it  by  any  means  so  serious  an  obstruction  as  Great  Britain  presum- 
ed to  make  in  the  South  Atlantic,  not  so  groundless  an  interference  with  the 
common  law  of  the  sea  as  is  maintained  by  British  authority  to-day  in  the  Indian 
Ocean.  The  President  does  not,  however,  desire  a  long  postponement  which  an 
examination  of  legal  authorities  from  Ulpian  to  Phillimore  and  Kent  would  involve- 

He  finds  his  own  views  well  expressed  by  Mr  Phelps,  our  late  Minis- 
ter to  England,  when,  after  failing  to  secure  a  just  arrangement  with 
Great  Britain  touching  the  Seal  Fisheries,  he  wrote  the  following  in  his 
closing  communication  to  his  own  Government,  September  12,  1888. 
And  then  he  proceeds  with  the  citation  from  Mr  Phelps. 

Much  learning  has  been  expended  upon  the  discussion  of  the  abstract  question 
of  the  right  of  mare  clausum.  I  do  not  conceive  it  to  be  applicable  to  the  present 
case.  Here  is  a  valuable  fishery,  and  a  large  and,  if  properly  managed,  permanent 
industry  the  property  of  the  nations  on  whose  shores  it  is  carried  on.  It  is  pro- 
posed by  the  Colony  of  a  foreign  Nation,  in  defiance  of  the  joint  remonstrance  of 
all  the  countries  interested  to  destroy  this  business  by  the  indiscriminate  slaughter 
and  extermination  of  the  animals  in  question,  in  the  open  neighbouring  sea,  during 
the  period  of  gestation,  when  the  common  dictates  of  humanity  ought  to  protect 
them,  were  there  no  interest  at  all  involved.  And  it  is  suggested  that  we  are  pre- 
vented from  defending  ourselves  against  such  depredations  because  the  sea  at  a 
certain  distance  from  the  coast  is  free.  The  same  line  of  argument  would  take  un- 
der its  protection  piracy  and  .the  Slave  Trade  when  prosecuted  in  the  open  sea  or 
would  justify  one  Nation  in  destroying  the  commerce  of  another  by  placing  danger- 
ous obstructions  and  he  relicts  in  the  open  sea  near  its  coasts. 

There  are  many  things  that  cannot  be  allowed  to  be  done  on  the  open  sea  with 
impunity,  and  against  which  every  Sea  is  mare  clausum,  and  the  right  of  self- 
defence  as  to  person  and  property  prevails  there  as  fully  as  elsewhere.  If  the  fish 
upon  Canadian  coasts  could  be  destroyed  by  scattering  poison  in  the  open  sea  adja- 
cent with  some  small  profit  to  those  engaged  in  it,  would  Canada,  upon  the  just 
principles  of  International  Law,  be  held  defenceless  in  such  a  case?  Yet  that  pro- 
cess would  be  no  more  destructive,  inhuman,  and  wanton  than  this.  If  precedents 
are  wanting  for  a  defence  so  necessary  and  so  proper,  it  is  because  precedents  for 
such  a  course  of  conduct  are  likewise  unknown.  The  best  International  Law  has 
arisen  from  precedents  that  have  been  established  when  the  just  occasion  for 
them  arose,  undeterred  by  the  discussion  of  abstract  and  inadequate  rules. 
I  have  the  honour  to  be,  etc., 

JAMES  G.  BLAINE. 

So  that  the  Arbitratrors  will  see  that  he  goes  back  to  his  original 
ground  and  puts  his  case  on  the  question  of  property  and  the  essential  right 
to  defend  property-interests  on  the  high  seas  against  acts  which  are  in 
themselves  contra  bonos  mores  —  reasserting  his  original  principle. 

Now,  I  am  obliged  to  admit  that  these  two  attitudes  taken  by  Mr  Elaine 
in  this  letter  —  one  at  the  beginning,  and  the  other  at  the  end  are 
inconsistent  and  self  contradictory,  but  it  is  nevertheless  true  that  inas- 
much as  the  last  attitude  is  taken  at  the  end  of  his  letter  the  position  of 
the  United  States,  as  originally  assumed,  was  not  by  this  letter,  (as  it 
never  had  been  by  any  other)  substantially,  or  in  any  respect,  indeed, 
changed. 

Now  Lord  Salisbury  had  the  last  word  on  this  subject,  he  rejoined  to 
Mr  Elaine  in  a  letter  dated  February  21st  1891. 

33 
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Sir  Charles  Russell.  —  Comparatively  short. 

Mr  Carter.  -  -  Comparatively  short,  but  not  short  enough  for  me  to 
read;  nor  is  it  necessary  for  me  to  describe  it  or  to  say  anything  on  it, 
except  that  it  was  a  reiteration  of  his  own  original  positions,  and  a  res- 
pectful statement  that  the  argument  of  Mr  Blaine  on  the  other  side  was 
not  satisfactory,  closing  (I  believe  as  is  usual  with  these  polite  gentle- 
men) with  some  concilliatory  observations,  and  also  containing  some  dis- 
cussion of  the  points  of  the  proposed  Arbitration:  for  the  Arbitrators  will 
remember  that  while  this  discussion  upon  the  merits  of  controversy  was 
going  on,  another  discussion  was  also  going  on  between  the  parties  part 
passu  concerning  the  features  of  the  Arbitration  towards  which  the  cor- 
respondence and  the  negocialion  was  gradually  tending. 

Now  there  was  a  good  deal  of  correspondence  after  this,  but  it  con- 
tains very  little  —  nothing  --which  imports  into  the  controversy  any 
specially  new  feature,  which  it  is  important  for  me  to  bring  to  your  atten- 
tion at  this  time.  The  debate  was  exhausted  :  the  disputants  had  staled 
their  viewrs,  and  they  had  not  approached  an  agreement  at  all  upon  any 
of  the  questions  in  controversy.  The  necessity  for  some  mode  of  adjust- 
ment in  order  to  prevent  a  very  lamentable  result,  became  more  and 
more  apparent  to  each  party,  and  approaches  were  gradually  made  to  a 
final  agreement  for  an  arbitration.  Much  discussion  took  place  in  refe- 
rence to  the  points  which  should  be  submitted,  but  there  was  not  very 
great  difficulty  experienced  in  coming  to  an  agreement  there.  The  re- 
maining discussion  therefore  embraces  the  controversy  concerning  the 
shape  which  the  Arbitration  should  take;  and  all  that  it  is  necessary  for 
me  now  to  say  in  reference  to  it,  is  this  :  that  as  finally  agreed  upon, 
it  still  presented  its  original  aspect  of  a  scheme  with  two  alternative  fea- 
tures —  one  contemplating  that  there  should  be  a  mixed  Commission  of 
experts  which  should  make  enquiries  in  relation  to  seal  life,  and  pelagic 
sealing,  and  as  to  what  regulations  were  necessary  to  preserve  the  seals, 
and  report  upon  that  :  that  if  the  two  Governments,  upon  receiving  that 
Report,  should  find  themselves  able  to  agree  upon  a  scheme  of  regulations, 
why  the  Arbitration  would  become  unnecessary.  That  was  not  an  ex- 
press, but  it  was  an  implied  feature  all  along.  It  was  borrowed  from  the 
original  suggestion  of  Sir  Julian  Pauncefote.  But  if  there  was  a  failure  to 
agree,  then,  of  course,  it  would  be  necessary  that  the  Arbitration  should 
proceed;  and,  when  it  did  proceed,  it  should  embrace  all  the  questions 
in  dispute  —  all  the  questions  in  relation  to  the  original  pretcntions  of 
Russia,  and  to  the  rights  which  the  United  States  may  have  derived  from 
Russia,  grounded  upon  those  pretentions  :  next,  the  question  of  the 
alleged  property  interest  of  the  United  States  in  the  seals,  and  in  the 
industry  which  was  maintained  in  respect  of  that  animal  upon  the 
Pribilof  Islands;  and  then  if  the  determination  of  the  Tribunal  upon 
these  questions ,  (which  are  properly  called  by  my  friend  Sir  Charles 
Russell,  questions  of  right),  should  leave  the  subject  in  such  a  condition 
that  the  concurrence  of  Great  Britain  was  necessary  to  the  establishing 
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of  Regulations  for  the  preservation  of  the  fur-seal,  then  the  Arbitrators 
should  consider  what  Regulations  were  necessary. 

The  President.  —  In  that  contingency. 

Mr  Carter.  —  In  that  contingency,  and  only  inthatcontingency.  The 
duty  of  the  Arbitrators  is  most  plainy  specified  here  as  to  what  they 
are  to  do,  and  the  times  at  which  they  are  to  do  it.  The  question  of  what 
evidence  should  be  acted  upon,  and  when  it  should  be  submitted,  has 
already  been  argued,  and  of  course  I  shall  say  nothing  about  that.  Now 
when  the  parties  were  brought  to  a  substantial  agreement  upon  these 
points,  the  agreement  for  the  arbitration,  and  the  agreement  for  the 
mixed  Commission  of  experts  were  drawn  up  separately,  and  signed 
separately  on  the  18th  of  December  1891 ;  and  in  accordance  with  the 
design  of  settling  the  matter  by  Convention  on  the  basis  of  a  joint  Report, 
the  Commissioners  who  were  at  once  appointed  on  the  part  of  Great  Bri- 
tain  proceeded  up  to  Behring  Sea  for  the  purpose  of  making  their  inves- 
tigations long  before  the  Treaty  was  finally  drawn  up  and  signed.  But  in 
February  1892  those  two  agreements,  thus  far  kept  separate,  were  finally 
consolidated  in  the  Treaty;  the  Treaty  was  signed  and  ratified. 

That  concludes  the  second  stage  of  the  controversy;  and,  in  a  word 
or  two,  allow  me  to  recapitulate  the  principal  features  of  this  second 
stage  of  the  controversy.  It  opens  with  a  treatment  of  the  question  by 
President  Harrison,  and  his  Secretary  of  State,  Mr  Blaine  ;  proclamations 
designed  to  prohibit  pelagic  sealing;  instructions  to  cruisers  to  enforce 
the  law;  seizure  of  British  vessels;  and,  consequently,  renewal  of  the 
protests  by  Great  Britain.  Next,  a  consideration  by  President  Harrison, 
and  his  Secretary  Mr  Blaine,  of  the  real  grounds  upon  which  the  United 
States  defended  their  action  in  making  those  seizures  upon  Behring  Sea, 
and  a  setting  forth  of  those  grounds  in  their  full  extent  —  a  course  which 
had  not,  as  yet,  been  taken  by  the  Government  of  the  United  States. 
Mr  Bayard,  having  purposely  avoided  the  discussion  of  such  questions, 
contented  himself  with  a  suggestion  of  the  grounds  upon  which  the  Uni- 
ted States  proceeded,  and  directing  his  efforts  to  remove  the  controversy 
without  discussion  by  international  agreement. 

The  next  step  in  this  stage  was  a  renewal  of  the  negociations  for  a 
settlement  between  the  two  Governments,  a  proposal  by  Sir  Julian  Paunce- 
fole  of  a  draft  Convention  which  contained  the  germ  of  a  qualified  and 
limited  Arbitration  :  then  the  answer  of  Lord  Salisbury  to  the  arguments 
upon  which  Mr  Blaine  had  defended  the  conduct  of  the  United  States ; 
and  an  attempt  by  Lord  Salisbury,  as  I  have  styled  it  —  (perhaps  that  will 
not  be  agreed  to  by  my  friends  on  the  other  side)  —  to  avoid  a  discussion 
of  the  grounds  upon  which  Mr  Blaine  had  undertaken  to  defend  the 
position  of  the  United  States.  Next,  the  introduction  of  this  matter  of 
Russian  pretentions  in  Behring  Sea;  the  Ukase  of  1821;  the  Treaties 
of  1824  and  1825,  and  this  question  of  what  was  meant,  and  how  much 
was  included  by  the  phrase  "  Pacific  Ocean  ",  as  it  is  used  in  both 
those  Treaties.  Next,  the  carrying  forward  of  the  proposition  for  Arbi- 
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tration,  and  the  rejection  of  the  suggestion  of  an'Arbilration  —  two  dis- 
tinct points  —  and  final  agreement  in  reference  to  it;  and,  finally,  Hie 
combination  of  the  agreements  into  the  Treaty  creating  this  Arbitration; 
the  signing  of  that  Treaty,  and  its  ratification  by  both  parties. 

Now  there  is  still  another  stage,  but  it  is  a  very  short  one,  and  briefly 
told  --  that  is  the  third  stage  of  the  controversy,  and  its  reference  to  the 
action  of  the  two  Governments  under  the  Treaty.  The  Commissioners 
were  appointed  upon  both  sides;  they  visited  Behring  Sea;  they  exami- 
ned the  conditions  of  the  rookeries  there;  they  made  such  suggestions 
as  they  chose  to  make,  and  were  able  to  make,  concerning  seal  life. 
They,  or  some  of  them  —  the  British  Commissioners  at  least  --  went 
over  the  seal  islands  of  Russia  on  the  Asiatic  shore,  and  they  exami- 
ned the  business  of  pelagic  sealing,  its  tendencies,  and  so  forth.  They 
came  together ;  they  attempted  to  agree,  but  they  found  themselves 
unable  agree  except  in  one  on  two  limited  conclusions.  They  were 
agreed  in  this  :  that  the  herd  of  seals  which  made  its  home  upon  the 
Pribiloff  Islands,  was  in  the  course  — I  can  hardly  say  that  —  but  that  its 
numbers  were  in  the  course  of  diminution;  that'such  diminution  was 
accumulating  —  that  is,  it  was  increasing  —  and  that  it  was  in  conse- 
quence of  the  hand  of  man. 

There  they  stopped,  and  were  unable  to  go  any  further.  What  the 
causes  were  which  prevented  them  from  being  able  to  go  any  further  in 
harmony,  are,  to  my  mind,  very  plain,  but  this  is  not  the  moment  at 
which  I  should  state  them.  It  is  enough  for  the  present  purpose  to  say 
that  upon  all  other  matters  they  disagreed,  and  therefore  the  hopes  of 
the  two  Governments  of  being  able  to  come  to  a  Convention  in  respect  of 
the  Regulations  upon  an  agreeing  joint  Report  of  those  Commissioners, 
were  disappointed,  and  it  became  necessary  that  the  Arbitrators  should 
be  called  together.  This  disappointment  of  hopes  occurred  at  a  consi- 
derable period  before  the  time  when  any  step  was  recognized  in  reference 
to  the  Arbitration  by  either  party,  but  this  failure  having  occurred,  the 
Arbitrators  were  appointed;  the  parties  proceeded  to  frame  their  Cases, 
and  their  Counter-Cases,  and  to  exchange  them,  and  to  prepare  their 
arguments  for  submission  to  this  Tribunal,  and  here  we  are. 

That,  Gentlemen,  is,  as  well  as  I  can  state  it,  a  concise  account, 
although  it  has  been  rather  a  long  one,  of  the  various  stages  of  this  con- 
troversy, and  I  hope  it  will  have  tended  in  some  degree  to  enable  you  to 
view  this  controversy  in  the  lights  in  which,  from  time  to  time,  the  par- 
ties themselves  have  viewed  it;  and  therefore  you  understand  the  precise 
questions  which  arise,  the  precise  difficulties  which  are  presented,  better 
than  you  otherwise  would.  I  shall,  therefore,  next  proceed  with  the 
next  step  in  the  argument  of  the  Case. 

Senator  Morgan.  —  Mr  Carter,  before  you  proceed,  will  you  allow  me 
to  call  your  attention  to  some  dates  about  which  possibly  there  is  some 
misunderstanding.  I  understand  that  these  Commissioners  were  in  fact 
appointed  before  any  convention  was  signed. 
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Mr  Carter.  —  Yes. 

Senator  Morgan.  —  They  entered  upon  their  work  and  completed  it 
so  far  as  the  investigation  was  concerned  before  any  convention  was  sign 
ed;  and  when  they  made  their  report  a  convention  had  been  signed,  but 
it  had  not  been  ratified  by  either  Government,  and  ratifications  had  not 
been  exchanged. 

Mr  Carter.  —  I  am  not  able  now  lo  say  what  the  fact  was  in  that  par- 
ticular as  to  dates. 

Senator  Morgan.  —  I  desire  to  present  that  because  it  is  in  my 
judgment  an  important  fact,  I  know  it  is  a  fact  because  the  record 
shows  it. 

Mr  Foster.  —  They  adjourned  on  the  4th  of  March  and  the  Con- 
vention was  ratified  by  the  Senate. 

Senator  Morgan.  —  They  completed  their  labours,  making  their  joint 
report  and  a  separate  report  to  each  Government,  before  the  Senate  of  the 
United  States  acted  upon  that  convention,  and  before  ratifications  were 
exchanged. 

Mr  Carter.  —  1  believe  that  to  be  so,  bull  have  not  the  dates. 

Senator  Morgan.  —  Therefore,  there  was  no  treaty  at  the  time  they 
made  that  report. 

The  President.  —  But  there  was  an  arrangement  between  the  Govern- 
ments —  precisely  the  arrangement  which  was  signed  afterwards,  on  the 
18lh  of  December  1891.  There  was  an  arrangement  made  in  June  1891, 
if  I  remember  which  you  read  us  a  few  days  ago,  an  arrangement  in 
seven  articles,  providing  for  the  Joint  Commission  lo  be  sent  out.  That 
was  not  signed;  but  it  was  an  arrangement  between  the  Governments. 
It  was  not  signed  or  ratified,  since  it  had  not  been  submitted  to  the  Ame- 
rican Senate. 

Senator  Morgan.  —  The  President  does  not  seem  to  apprehend  exactly 
that  no  arrangement  made  between  the  diplomatic  functionaries  or  the 
United  Slates,  and  any  other  Government,  of  the  character  menlioned 
here,  has  any  effect  whatsoever  upon  Hie  laws  of  Ihe  United  States  until 
it  has  been  ratified  by  IheSenale  ;  and  Ihe  ralificalion  look  place  nolonly 
after  Ihe  arrangemenl  was  made,  bul  after  Ihe  reporl  was  made. 

The  President.  --  The  7th  of  May  1892. 

Mr  Justice  Harlan.  --The  separale  report  of  the  British  Commission- 
ners  was  made  June  1st  1892,  and  the  exchanges  of  ralificalion  occurred 
May  7th  1892. 

Senator  Morgan.  —  Irefertolhe  Joint  Reporl  afler  which  as  I  unders- 
land  it,  the  Commission,  as  a  Commission,  was  dissolved.  And  each  of 
the  Commissioners  went  on,  whether  rightfully  or  wrongfully,  I  am  not 
prepared  to  say,  to  make  subsequent  Iherelo,  Iheir  separale  reporls  to 
their  respective  Governments. 

The  President.  —  That  is  perfectly  correct. 

Mr  Carter.  -  -  The  stalement  by  the  learned  Arbitralor  is  entirely 
correct. 
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Senator  Morgan.  —  The  Commission  finally  adjourned  on  the  1th 
of  March.     The  ratification  of  the  Treaty  was  had  on  April  22nd. 
Mr  Justice  Harlan.  -  -  The  ratification  ? 

Senator  Morgan.  —  The  ratification  by  the  President. 
General  Foster.  --It  was  proclaimed  May  9th. 

Mr  Carter.  — (Reading)  "  Concluded  at  Washington  February  29th, 
4892;  ratification  advised  by  the  Senate,  March  29lh  1892;  ratified  by 
the  President,  April  22d  1892  ;  ratifications  exchanged,  May  7th  1892; 
proclaimed,  May  9th  1892  ".  That  is  on  the  first  page  of  volume  1  of 
the  Appendix. 

Senator  Morgan.  --It  was  proclaimed  by  the  United  States  as  an 
amended  Treaty,  putting  the  Treaty  as  originally  ratified  by  the  Senate 
and  the  Modus  vivendi  which  came  in  as  a  supplementary  Treaty,  or  an 
amendmentof  a  former  Treaty,  together,  and  constituting  one  instrument 
to  be  construed  in  pan  materia 

The  President.  -  That  haa  no  legal  force,  I  suppose,  before  it  was 
proclaimed  in  the  United  States. 

Mr  Carter.  —  None  at  all ;  It  could  not  have  had  either  in  Great 
Britain  or  the  United  States. 

Mr  Phelps. .  —  There  were  also  other  amendments  added  by  the 
Senate. 

Senator  Morgan.  —  There  were  two  amendments  of  a  distinct  cha- 
racter, each  as  to  a  subject  not  entirely  foreign  to,  but  independent  of, 
the  Modus  vivendi. 

Mr  Carter.  —  In  the  view  I  had  taken  of  it,  the  circumstances 
under  which  this  Commission  was  appointed  and  proceeded  to  its  labors 
prior  to  the  ratification  of  the  Treaty,  is  not  of  material  importance. 

Senator  Morgan.  --  May  be  not. 

Mr  Carter.  —  In  the  view  I  take  of  it  itmay  or  may  not  be  that  that 
action  was  illegal.  Whatever  the  truth  is,  however,  this  must  be  true, 
—  that  the  diplomatic  representatives  of  the  Governments  had  come 
to  a  formal  agreement  that  this  should  be  done.  They  had  come  to  an  agree- 
ment also  in  writing  that  this  should  be  done,  although  that  writing  was 
not  in  a  form  making  it  a  Treaty.  That  is  plain  enough.  It  was  highly 
important  that  all  of  this  preliminary  work  should  be  done  as  soon  as 
possible.  It  was  necessary  in  order  to  carry  out  the  scheme  contemplated 
by  that  Treaty.  It  was  all  done  by  the  parties  in  good  faith  and  I  should 
hope  that  it  would  be  allowed  to  be  considered  as  having  effect  accor- 
ding to  the  intent  of  the  parties.  I  should  indeed  myself  be  inclined  to 
argue  that  the  ratifications  having  been  exchanged  between  the  Govern- 
ments with  full  knowledge  that  these  proceedings  had  already  been  had 
beforehand  and  that  it  was  the  design  of  the  pending  Treaty  that  they 
should  be  had,  that  the  ratifications  of  the  Treaty  would  have  an  effect,  as 
we  lawyers  say,  by  relation,  and  go  back  and  make  good  these  prior  pro- 
ceedings which  otherwise  might  have  been  invalid. 

Senator  Morgan.  —  If  the  learned  counsel  will  allow  me,  that  is  preci- 
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sely  the  view  I  take  of  the  matter,  that  the  subsequent  ratification  of  these 
treaties  whether  there  are  two  or  whether  there  is  one,  relating  to  the  action 
of  the  Commissioners  authorized  by  that  diplomatic  correspondence,  is 
an  adoption  of  what  those  Commissioners  had  done :  but  that  operates 
upon  what  they  had  done,  as  I  conceive,  and  it  did  not  operate  to  give 
them  any  authority  in  futuro. 

Mr  Carter.  —  Oh  no;  I  should  suppose  not.  But  the  fact  which  is 
suggested  by  the  learned  Arbitrator  is  entirely  in  accordance  with  my 
own  view. 

I  now  pass  to  the  next  matter  which,  as  it  seems  to  me,  in  the  order  I 
have  prescribed,  it  is  proper  for  me  to  consider. 

There  is  still  a  second  question,  somewhat  preliminary  to  the  argu- 
ment of  the  main  qnestions  in  controversy,  upon  which  it  seems  to  me 
important  that  I  should  address  a  few  observations  to  the  Tribunal  and 
that  question  is  as  to  the  law  which  is  to  govern  it  in  its  deliberations. 

This  is  a  Tribunal  composed  of  the  citizens  of  different  nations, 
part  belonging  to  the  nations  between  whom  the  controversy  subsists 
and  in  part  coming  from  other  nations-They  are  sitting  under  no  munici- 
pal law  whatever.  The  authority  of  the  courts  of  Great  Britain,  the  autho- 
rity of  the  courts  of  the  United  States,  as  authority,  are  as  nothing  here. 
This  is  an  international  Tribunal.  And  then,  too,  there  is  no  internatio- 
nal legislature  which  has  adopted  any  law  in  relation  to  these  or  any 
other  subjects  which  can  be  administered  or  applied.  Therefore  in  a  cer- 
tain sense,  and  in  the  sense  in  which  we  speak  of  law  when  we  are  enga- 
ged in  a  controversy  before  municipal  tribunals,  there  is  no  law  at  all. 
Yet  we  cannot  suppose  that  questions  of  this  sort  are  to  be  discussed  de- 
bated and  determined  by  this  Tribunal  without  its  being  bound  by  some 
rule  or  some  system.  What  then  is  the  law  which  is  to  govern  us  ?  I 
suppose  I  might  appeal  with  entire  confidence  to  the  conscientiousness 
and  the  immediate  conviction  of  each  one  of  the  members  of  this  Tribu- 
nal, that  the  decision  of  the  controversy  is  to  be  governed  by  some  rule 
of  right.  What  that  particular  rule  may  be,  where  it  is  to  be  sought,  is 
another  question  ;but  the  decision  is  to  be  governed  by  some  rule  of  right. 
I  heard  with  infinite  pleasure  my  learned  friend  Sir  Charles  Russell 
upon  one  occasion  when  he  was  addressing  you,  say  that  the  first  five 
questions  mentioned  in  the  Treaty  were  what  he  might  properly  enough 
call,  he  thought,  questions  of  right,  and  that  they  were  questions  of 
right  which  must  be  decided  by  the  members  of  this  Tribunal  as  jurists. 
I  concur  in  that  view  of  those  questions  thus  taken  by  him  and  antici- 
pate, indeed,  that  it  will  never  be  receded  from  by  him.  How  else  could 
it  be?  This  is  called  an  arbitration;  but  very  plainly  it  is  not  an  arbi- 
tration of  that  character  which  very  frequenty  takes  place  between  man 
and  man.  Oftentimes  in  controversies  between  individuals  it  is  of  far 
higher  importance  that  the  particular  controversies  should  be  in  some 
manner  settled  and  the  parties  left  at  peace,  than  how  il  shall  be  settled, 
and  therefore  in  such  cases  the  decision  is  often  reached  by  some  reci- 
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procal  process  of  concession,  giving  a  little  on  one  side  and  conceding  a 
little  on  the  other,  and  so  on  until  finally  an  agreement  is  reached  with- 
out a  resort  to  any  particular  principle.  That  is  not  tin-  \\a\  to  deal 
with  this  controversy.  It  is  of  a  totally  different  character.  If  it  could 
have  been  disposed  of  by  mutual  compromise  and  concession  it  would 
never  have  been  brought  before  this  arbitration.  The  parlies  themselves 
could  have  settled  it.  They  are  quite  competent  to  say  ho\\  much  they 
will  be  willing  to  yield  on  this  point  and  how  much  they  depend  upon 
the  other,  and  by  mutual  compromise  and  concession  to  finally  reach  a 
point  upon  which  they  are  willing  to  agree;  but  the  difficulty  in  this  case 
is  that  the  parties  svere  in  difference  in  respect  to  their  rights  and  they 
could  never  come  to  an  agreement  upon  them.  They  differed  as  to  the 
question  of  the  powers  a  nation  may  exercise  upon  the  high  seas  in  defence 
of  its  admitted  rights  of  property  in  time  of  peace.  They  differed  on  the 
question  whether  the  United  Slates  have  a  property  interest  in  these 
seals  and  in  the  industry  which  has  been  carried  on  in  respect  to  them  on 
the  Pribilof  islands.  Those  differences  they  have  never  been  able  to 
reconcile.  At  variance  with  each  other  in  respect  to  them  at  the  start, 
subsequent  discussion  between  the  two  parties  has  had  the  effect  only  of 
more  widely  separating  them;  and  it  is  that  controversy  upon  those  ques- 
tions of  right  which  they  have  committed  to  your  decision. 

It  is  a  question,  too,  necessarily  of  right.  Why  should  they  have 
called  together  a  tribunal  constituted  of  eminent  jurists  from  several 
distinct  nations  and  called  upon  them  to  make  a  decision  of  it  unless  they 
intended  that  the  rules  of  right  should  be  applied  to  it.  Why  should  they 
have  made  a  provision  for  counsel  supposed  to  be  learned  in  the  law  and 
learned  in  the  fundamental  principles  upon  which  the  law  is  founded, 
unless  they  supposed  it  was  necessary  to  bring  to  the  tribunal  considera- 
tions of  right  in  order  to  enable  them  to  make  a  decision?  Indeed  how 
could  counsel  address  this  Tribunal  unless  it  was  supposed  that  there  was 
a  standard  of  right,  acknowledged  both  by  the  Tribunal  and  the  counsel 
who  address  it,  to  which  they  could  appeal  and  upon  which  they  could 
endeavor  to  persuade  the  Tribunal.  And  it  is  therefore  very  clear,  as  it 
seems  to  me,  that  the  decision  of  this  Tribunal  is  lo  be  governed  by  some 
rule  such  as  we  understand  lobe  a  rule  of  right.  Any  other  rule,  I  assume, 
would  not  be  satisfactory  to  either  party.  It  certainly  would  not  be  satis- 
factory to  the  United  States.  I  think  I  may  safely  say  that  however  va- 
luable this  seal  herd  may  be  to  the  Government  and  people  of  the  United 
Slates  a  decision  affirming  their  full  and  exclusive  right  to  it  made  by 
this  Tribunal,  unless  il  were  made  upon  grounds  of  righl,  would  nol  be 
acceplable.  It  is  of  far  greater  importance  to  the  United  Stales,  as  il 
must  be  to  every  nation,  that  decision  of  any  controversies  lo  which 
il  may  be  a  parly  should  be  delermined  upon  queslions  of  righl  and  that 
what  questions  of  right  are  belween  nalions  should  Ihus  become  final 
and  permanently  sellled,  lhan  il  is  lo  gain  any  mere  temporary  advan- 
tage not  based  upon  such  principles. 
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A  decision,  therefore,  of  the  controversy  upon  any  other  grounds 
would  not  be  acceptable  to  the  United  States,  and  I  suppose  my  learned 
friends  upon  the  other  side  will  be  inclined  to  say  the  same  thing  in  refe- 
rence to  Great  Britain. 

There  is  another  consideration.  The  principles  which  are  involved  by 
the  controversy  affect  the  most  permanent  enduring  and  wide-spread  in- 
terests. Certainly  nothing  can  be  more  important  than  a  determination 
of  the  question  of  the  rights  one  nation  may  exercise  against  the  citizens 
and  the  property  of  another  nation  upon  the  high  seas  in  time  of  peace. 
This  is  a  question,  some  aspects  of  it  well  enough  settled,  some  aspects 
of  it  quite  novel,  requiring  additional  exploration,  additional  elucidation 
and  additional  determination.  It  is  a  question  of  the  gravest  and  most 
important  character;  a  question  upon  which  differences  are  likely  to  em- 
broil nations  in  hostilities  and  to  break  up  the  peace  of  the  world.  And 
then  again  that  other  question,  the  circumstances  under  which  a  nation 
may  assert  a  right  of  property  in  animals  who  resort  to  the  seas  for  a 
greater  or  less  time  during  the  year,  and  therefore  an  animal  who  at 
different  times  may  place  himself  under  the  power  of  citizens  belonging 
to  different  powers  of  the  earth.  Where  the  citizens  of  different  nations 
are  likely  to  make  and  to  assert  conflicting  claims,  what  question  of 
greater  importance  can  there  be  than  to  determine  the  principles  upon 
which  such  conflicting  claims  may  be  resolved,  to  determine  the  funda- 
mental principles  upon  which  the  institution  of  property  stands? 

These  are  questions,  the  permanent  importance  of  which  far  out- 
weigh the  particular  interests  of  the  contending  parties  to  his  contro- 
versy;  and  I  must  therefore  express  the  hope  that  they  will  be  settled  as 
my  learned  friend  says  they  ought  to  be  settled,  by  this  Tribunal,  looking 
to  them  as  jurists  and  feeling  the  responsibilities  of  jurists.  The  judg- 
ment which  is  awaited  from  this  Tribunal  is,  will  be,  or  ought  to  be  a  mo- 
nument or  rather  an  oracle  to  which  present  and  future  times  as  well, 
may  appeal  as  furnishing  an  indisputable  evidence  of  what  the  law  of  the 
world  is. 

Therefore  I  think  myself  justified  on  this  occasion  in  appealing  to 
every  member  of  this  Tribunal  —  I  think  it  is  not  unbecoming  in  me  to 
make  that  appeal  —  to  discharge  from  their  bosoms  and  dismiss  every 
sentiment  of  partiality  and  even  of  patriotism  and  look  upon  this  question 
as  if  they  were  citizens,  not  of  this  country  or  of  that  country,  but  citi- 
zens of  the  world,  having  in  charge  and  having  only  in  charge  the  general 
interests  of  mankind.  The  promptings  of  patriotism,  everywhere  else 
to  be  heeded,  should  be  silenced  here,  and  nothing  should  be  obeyed 
except  the  voice,  the  supreme  voice,  of  justice  and  the  law. 

But  while  it  is  to  be  a  rule  of  right  that  is  to  govern  the  determination 
of  this  Tribunal,  what  is  that  rule  of  right  and  where  is  it  to  be  found? 
In  saying  that  it  is  to  be  a  rule  of  right  it  is  assumed  —  it  is  indeed 
declared  —  that  it  must  be  a  moral  rule ;  that  is  to  say,  it  must  be  a  rule 
adopted  by  the  moral  sense;  for  there  are  no  rules  of  right  except  moral 
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rules.  Right  and  wrong  have  to  do  with  morality  and  with  morality 
alone.  The  law,  whether  it  be  international  law  or  municipal  law  is  but 
a  part  of  the  general  domain  of  ethics.  It  may  not  include  the  whole  of 
that  domain,  but  the  centres  of  each  system  coincide,  although  the 
circumference  of  one  may  extend  beyond  the  circumference  of  the 
other. 

When  I  say  that  this  must  be  a  moral  rule,  that  is  a  rule  dictated  by 
the  moral  sense,  I  do  not  mean,  of  course,  that  it  is  the  moral  sense  of 
any  individual  man,  or  of  any  individual  nation,  because  there  are  diffe- 
rence in  the  moral  convictions  of  different  men  and  of  different  nations. 
It  is  a  controversy  between  nations.  We  cannot  apply  to  it  the  moral 
standard  either  of  one  or  of  the  other,  or  of  any  particular  nation. 
Where,  then,  can  we  find  it?  I  submit  to  you  that  we  must  find  the 
rule  in  that  general  moral  standard  upon  which  all  civilized  nations  and 
the  people  of  all  civilized  nations  shall  agree.  We  cannot  take  the  opi- 
nions of  one;  we  cannot  take  the  opinions  of  another.  We  must  take 
that  standard  upon  which  all  civilized  nations  are  agreed  ;  and  that  there 
is  such  a  standard  I  can  have  no  manner  of  doubt. 

This  whole  proceeding  would  be  out  of  place  if  there  were  not.  I 
could  not  with  any  propriety  or  relevancy  stand  up  and  address  an  argu- 
ment to  this  tribunal  unless  there  was  some  agreed  standard  between 
them  and  me  to  which  1  could  appeal,  and  upon  which  I  can  hope  to  con- 
vince. There  is,  therefore,  an  agreed  standard  of  morality  and  of  right, 
of  justice  and  of  law,  agreed  upon  among  all  civilized  nations  and  among  the 
people  of  all  civilized  nations.  It  is  just  as  it  is  in  municipal  law.  There 
is  a  standard  there.  When  controversies  are  brought  before  a  municipal 
tribunal  it  is  most  generally  the  case  that  there  is  no  particular  statutory 
law  which  governs  their  decision,  and  it  is  very  often,  and  perhaps  in 
most  controversies  the  fact  that  there  is  no  particular  prior  decision  or 
precedent  which  will  serve  as  a  rule  of  decision  ;  and  yet  the  courts  make 
a  decision. 

How  do  they  reach  it?  Why  it  is  because  the  judges  of  municipal 
tribunals  are  judicial  experts,  whose  business  it  is  to  ascertain  the  general 
standard  of  justice  of  their  own  country  and  to  apply  it  to  the  controver- 
sies which  are  brought  up  before  them.  The  general  standard  of  justice 
in  a  municipal  society  is  so  much  of  the  general  rules  of  morality  and  ethics 
which  that  particular  society  chooses  to  enforce  upon  its  members. 

And  so,  also  in  the  large  society  of  all  nations,  there  is  a  similarrule. 
There  is  a  general  international  standard  which  embraces  so  much  of 
the  principles  of  morality  and  ethics  as  the  nations  of  the  world  agree 
shall  be  binding  upon  them.  That  is  international  law,  founded  upon 
morality,  founded  upon  that  sentiment  implanted  in  the  breast  of  men 
wherever  they  are,  that  sentiment  of  right  and  wrong.  It  is  this  alone  which 
enables  them  to  engage  in  society  with  each  other  ;  it  is  this  alone  which 
enables  them  to  live  at  peace  with  each  other;  and  therefore  the  rule  which 
this  Tribunal  is  to  adopt  is  the  general  standard  of  justice  recognized  by 
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the  nations  of  the  world  which  I  conceive  to  be  only  another  term  for 
international  law. 

The  president.     Mr  Carter,  ifyou  please  we  will  continue  to-morrow. 

Before  rising,  I  beg  leave  to  state  that  the  Tribunal  intends  taking  a 
somewhat  longer  recess  to-morrow.  It  will  take  its  recess  from  one 
o'  clock  until  two,  which  is  an  exception  to  our  usual  practice. 

The  Tribunal  thereupon  adjourned  until  to-morrow  April  14,  1893, 
at  11  :  30  o'clock  a.  m. 


NINTH  DAY.  APRIL,  U™,  1893 


The  President.  -  -  Mr  Carter,  will  you  please  to  continue  your  ar- 
gument; and  we  shall  he  pleased  to  hear  you. 

Mr  Carter.  -  -  Mr  President,  at  the  close  of  the  silting  yesterday,  I 
was  speaking  of  the  point  of  what  law  should  govern  the  deliberations  and 
the  determination  of  this  Tribunal;  and  I  had,  in  the  course  of  my  argu- 
ment upon  that  point,  undertaken  to  shew  that  the  rule  which  should 
govern  must  be  some  rule  of  right  and,  therefore,  a  moral  rule  founded 
upon  moral  considerations  as  all  questions  of  right  are  founded,  --  not 
the  moral  rule  which  prevails  in  any  particular  municipal  state  of  course, 
not  necessarily  the  moral  rule  which  governs  the  jurisprudence  of  both 
England  and  the  United  States  if  they  should  happen  to  coincide  upon  the 
point,  but  that  moral  rule  which  is  generally  recognised  by  the  civili/.ed 
nations  of  the  world,  —  that  moral  standard  of  justice,  that  international 
standard  of  justice  which  is  generally  recognized,  and  it  is  only  another 
name  for  international  law.     International  law,  therefore,  is  the   rule 
which  is  to  govern  the  deliberations  of  this  Tribunal  and  to  determine 
its  decision.     And  what  are  the  sources  to  which  we  are  to  look  for  this 
international  law?     For  the  most  part  international  law  is  derived  from 
and  is  determined  by  what  is  called  the  lawr  of  nature,  a  term  very  com- 
mon with  the  writers  on   International  Law.     It  is  called  the  law  of 
nature  partly  because  it  is  a  code,  as  far  as  it  may  be  called  a  code, 
not  derived  from  legislation  having  no  origin  in  any  sovereign  legisla- 
ture above  all  nations,  for  there  is  no  such  legislature;  not  derived  from 
human  institutions  at  all;  but  because  it  is  found  in  the  nature  of  man 
and  in  the  environment  in  which  he  is  placed.     It  is  a  necessity  and  an 
absolute  necessity  of  human  society,  without  which  it  could  not  exist, 
that  there  should  be  a  moral  law  or  rule  by  which  the  action  of  its  indi- 
vidual members,  in  relation  to  each  other,  should  be  governed.     This  is 
true,  of  course,  of  all  municipal  states,  and  it  is  equally  true  of  the  larger 
society  of  nations.     There  could  be  no  intercourse  among  nations,  there 
could  be  no  intercourse  between  individuals  of  different  nations,  unless 
there  were  some  rule,  some  law,  which  would  be  recognized  by  them,  and 
by  which  their  transactions  with  each  other  should  be  governed,  and  in 
respect  of  the  great  society  of  nations,  which  is  subject  to  no  sovereign 
power,  that  law  or  rule  is,  for  the  most  part,  what  is  commonly  called  the 
law  of  nature.     This  is,  indeed,  the  foundation  not  only  of  international 
law,  but  the  foundation  of  all  law,  —  municipal  as  well.     All  municipal 
codes  are  but  attempts  on  the  part  of  particular  societies  of  men  to  draw 
from  the  law  of  nature,  and  re-enact  and  enforce  them,  upon  its  indivi- 
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dual  members,  and  in  those  countries  which  are  not  governed  very  much 
by  codes  or  by  statutory  enactments,  —  in  those  countries  like  England 
and  America  where  the  great  body  of  jurisprudence  is  unwritten,  still  the 
decisions  of  the  Tribunals  which  constitute  the  source  and  the  evidence 
from  which  the  law  is  ascertained,  are  derived  from,  in  great  part,  the 
law  of  nature. 

I  must  forlify  what  I  say  in  that  particular  by  a  reference  to  some  of 
the  highest  authorities  on  this  subject  and  I  wish  to  read  a  quotation 
from  the  celebrated  disquisition  of  Sir  James  Mackintosh  on  the  law  of 
nature  and  nations.  He  says  : 

The  science  which  teaches  the  rights  and  duties  of  men  and  of  States  has  in 
modern  times  been  styled  the  law  of  nature  and  nations  under  this  comprehensive 
title  are  included  the  rules  of  morality,  as  they  prescribe  the  conduct  of  private 
men  towards  each  other  in  all  the  various  relations  of  human  life;  as  they  regulate 
both  the  obedience  of  citizens  to  law  and  the  authority  of  the  Magistrates  in  framing 
laws  and  ministering  the  Governments  and  as  they  modify  the  intercourse  of  inde- 
pendent commonwealths  in  peace  and  prescribe  limits  to  their  hostility  in  war. 
This  important  science  comprehends  only  that  part  of  private  ethics  which  is 
capable  of  being  reduced  to  fixed  and  general  rules. 

He  thus  points  out  the  law  of  Nature  as  the  source  of  all  jurispru- 
dence whether  municipal  or  international  and  the  same  thought  is,  in 
terms  which  have  often  been  cited  by  writers  on  international  law,  was 
expressed,  before  Sir  James  Mackintosh  gave  utterance  to  these  senti- 
ments, by  Lord  Bacon.  He  says  : 

For  there  are  in  nature  certain  fountains  of  Justice  whence  all  civil  laws  are 
derived,  but  as  streams  and  like  as  waters  do  take  tinctures  and  tastes  from  the 
soil  through  which  they  run,  so  do  civil  laws  vary  according  to  the  regions  and 
Governments  where  they  are  planted  though  they  proceed  from  the  same  fountain. 

This  law  of  nature,  as  it  is  styled,  is  sometimes  designated  by  diffe- 
rent terms;  sometimes  as  a  natural  law,  sometimes  as  natural  justice, 
sometimes  as  the  dictates  of  right  reason;  but  by  whatever  name  it  is 
described  the  something  is  always  intended;  and  it  means,  in  short,  those 
rules  and  principles  of  right  and  wrong  implanted  in  every  human  breast, 
and  which  men  recognize  in  their  intercourse  with  each  other,  because 
they  are  men  having  a  moral  nature,  and  brought  into  conditions  with 
each  other  which  compel  the  application  of  moral  rules.  I  may  cite  a 
reference  by  one  of  the  great  authorities  which  all  English  lawyers  are 
compelled,  as  it  were,  to  study  at  the  beginning  of  their  instruction ;  that 
is  Mr  Justice  Blackstone.  He  says  : 

This  law  of  nature  being  co-eval  with  mankind,  dictated  by  God  Himself,  is,  of 
course,  superior  in  obligation  to  any  other.  It  is  binding  over  the  globe  in  all 
countries,  and  at  all  times  :  no  human  laws  are  of  any  validity  if  contrary  to  this, 
and  such  of  them  as  are  valid  derive  all  their  force  and  all  their  authority  mediate- 
ly or  immediately  from  this  original. 

And  the  dependency  of  all  law  upon  the  law  of  nature  is  very  happily 
and  clearly  illustrated  by  those  three  great  maxims  which  constitute  the 
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basis  of  the  jurisprudence  of  the  Homan  law,  sometimes  called  the  Ulpia- 
nic  precepts.  They  amount  simply  to  a  reduction  to  their  original  form 
of  the  dictates  of  natural  justice,  or  of  natural  law,  and  they  are  those 
familiar  to  every  lawyer  :  Juris  precepta  sunl  hsec  :  honesta  vivere,  allcr- 
inn  non  kedere,  suum  cuique  tribuere.  Now  some  writers  have  at  some 
times  been  inclined  to  dispute  the  authority  of  this  law  of  nature  on  the 
ground  that  there  is  no  supreme  authority  capable  of  enforcing  its  pre- 
cepts. Of  course,  there  is  none,  as  far  as  nations  are  concerned.  They 
are  themselves  supreme,  and  being  supreme  and  sovereign  there  is  no 
power  over  them,  and  there  is  no  power,  therefore,  to  enforce  the  dictates 
of  this  law,  as  there  is  a  power  to  enforce  the  rules  of  municipal  law  upon 
the  individual  members  of  a  municipal  state.  But  that  notion,  1  think 
mistakes,  and  has  generally  been  agreed  to  mistake,  the  subject.  It  does 
not  follow,  because  there  is  no  authority  to  enforce  the  dictates  of  this 
law,  that  it  is  any  the  less  binding  for  that.  There  are  plenty  of  conside- 
rations which  do  enforce  it.  It  is  enforced,  in  the  first  instance,  by  the 
sense  of  right  and  wrong  which  dwells  in  the  breasts  of  nations  as  it  does 
in  the  breasts  of  individuals.  The  very  sense  of  obligation  is,  of  itself,  a 
means  of  enforcing  the  law.  It  is  enforced,  in  the  next  place,  by  the  pu- 
blic opinion  of  mankind,  which  holds  to  a  strict  account  every  nation  that 
undertakes  to  depart  from  or  violate  its  dictates. 

It  is  enforced,  in  the  next  place,  by  the  disastrous  consequences  which 
Nature  herself  has  ordained  and  made  certain  to  flow  from  any  disobe- 
dience to  its  precepts ;  and  this  has  been  well  expressed  by  a  distinguished 
English  writer  on  International  Law  —  I  refer  to  Sir  Robert  Phillimore ; 
the  extract  will  be  found  on  page  5  of  my  Argument.  It  is  sometimes  said 
that  there  can  be  no  law  between  nations,  because  they  acknowledge  no 
common  superior  authority,  no  international  executive  capable  of  enfor- 
cing the  precepts  of  international  law.  This  objection  admits  of  various 
answers  :  First,  it  is  a  matter  of  fact  that  states  and  nations  recognise  the 
existence  and  independence  of  each  other,  and  out  of  a  recognised  society 
of  nations,  as  out  of  a  society  of  individuals,  law  must  necessarily  spring. 
The  common  rules  of  right  approved  by  nations  as  regulating  their  inter- 
course are  of  themselves,  as  has  been  shewn,  such  a  law.  Secondly,  the 
contrary  position  confounds  two  distinct  things,  namely  the  physical 
sanction  which  law  derives  from  being  enforced  by  superior  power  and 
the  moral  sanction  conferred  on  it  by  the  fundamental  principle  of  right. 
The  error  is  similar  in  kind  to  that  which  has  led  jurists  to  divide  moral 
obligations  into  perfect  and  imperfect.  All  moral  obligations  are  called 
perfect  though  the  means  of  compelling  their  performance  is,  humanly 
speaking,  more  or  less  perfect,  as  they  more  or  less  fall  under  the  cogni- 
zance of  human  law.  In  like  manner,  international  justice  would  not  be 
less  deserving  of  that  appellation  if  the  sanctions  of  it  were  wholly  inca- 
pable of  being  enforced.  But,  irrespectively  of  any  such  means  of  enfor- 
cement, the  law  must  remain.  God  has  willed  the  society  of  States  as  he 
has  willed  the  society  of  individuals.  The  dictates  of  the  conscience  of 


—  287  — 

both  may  be  violated  on  earth;  but  to  the  national  as  to  the  individua 
conscience,  the  language  of  a  profound  philosopher  is  applicable.  Had  it 
strength  as  it  had  right,  had  it  power  as  it  has  manifest  authority,  it 
would  absolutely  govern  the  world  !  Lastly,  it  may  be  observed,  on  this 
head,  that  the  history  of  the  world  and  especially  of  modern  times  has 
been  but  incuriously  and  improfitably  read  by  him  who  has  not  perceived 
the  certain  nemesis  which  overtakes  the  transgressors  of  international 
justice,  for  but  to  take  one  instance,  what  an  Iliad  of  woes  did  the  prece- 
dent of  the  first  partition  of  Poland  open  to  the  Kingdoms  who  participa- 
ted in  that  grevious  infraction  of  international  law!  The  Roman  Law 
nobly  expresses  a  great  moral  truth  in  the  maxim  "  Jurisjurandi  contem- 
pta  religio  satis  Dt'/nn  habel  ultorem .  '  And  I  may  add  the  authority,  not 
of  jurists  and  text-twriters  upon  this  subject,  but  also  of  some  ol  the  most 
distinguished  Judges  who  have  administered  not  only  the  Municipal  Law 
but  International  Law  also. 

First,  let  me  cite  another  extract,  I  had  noted  from  Sir  James 
Mackintosh,  and  from  the  same  disquisition  to  which  I  have  already 
referred. 

The  duties  of  men,  of  subjects,  of  Princes,  of  lawgivers,  of  magistrates,  and 
of  states,  are  all  parts  of  one  consistent  system  of  universal  morality.  Between 
the  most  abstract  and  elementary  maxims  of  moral  philosophy  and  the  most  com- 
plicated controversies  of  civil  and  public  law,  there  subsists  a  connection.  The 
principle  of  justice  deeply  rooted  in  the  nature  and  in  the  interests  of  man  per- 
vades the  whole  system,  and  is  discoverable  in  every  part  of  it,  even  the  minutest 
ramification  in  a  legal  formality,  or  in  the  construction  of  an  Article  in  a  Treaty. 

And  Mr  Justice  Story  says  in  his  book  on  the  Conflict  of  Laws. 

The  true  foundation  on  which  the  administration  of  international  law  must  rest 
is  that  the  rules  which  are  to  govern  are  those  which  arise  from  mutual  interest 
and  utility,  from  a  sense  of  the  inconvenience  which  would  result  from  a  contrary 
doctrine,  and  from  a  sort  of  moral  necessity  to  do  justice  in  order  that  justice  may 
be  done  to  us  in  return. 

And  the  same  great  authority  sitting  as  a  judge  declared  in  the  case  of 
"  LaJeune Eugenie"  in  the  2nd  Mason's  Reports  : 

But  I  think  it  may  be  unequivocally  affirmed  that  every  doctrine  that  may  be 
fairly  deduced  by  correct  reasoning  from  the  rights  and  duties  of  nations  and  the 
nature  of  moral  obligations  may  theoretically  be  said  to  exist  in  the  law  of  nations 
and  unless  it  be  relaxed  or  waived  by  the  consent  of  nations,  which  may  be  evi- 
denced by  their  general  practice  and  custom,  it  may  be  enforced  by  a  Court  of 
justice  wherever  it  arises  in  judgment. 

Now  the  foundation  of  international  law  is,  therefore,  the  law  of  nature 
and  that  is  a  system  not  evidenced  by  any  written  code,  but  is  a  body  of 
moral  rules,  but  it  is  a  body  of  moral  rules  at  the  same  time  as  to  which 
men  are  not  absolutely  agreed.  There  are  differences  in  the  moral 
convictions  of  different  men  and  there  are  differences  in  moral  convictions 
of  different  nations  and  there  are  differences  in  the  moral  convictions  of 
the  same  people  and  the  same  nations  at  different  periods  of  time. 

Law  is  a  progressive  system,  advancing  step  by  step  with  human  pro- 
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gress,  and  it  is  constantly  aspiring,  as  it  were,  to  reach  a  more  complete 
harmony  with  theoretical  and  moral  rules.  We  cannot,  therefore,  in  ap- 
plying international  law,  apply  those  moral  laws  which  we  ourselves  may 
deduce  from  our  study  of  moral  precepts.  Others  may  not  agree  with  us 
in  that  particular.  But  still,  there  is  a  great  body  of  plain  and  simple 
moral  rules  upon  which  all  men  and  all  nations,  may  safely  be  presumed 
to  agree;  and  to  that  extent  we  may  enforce  them.  It  is  nevertheless, 
true  that  in  human  jurisprudence  the  actual  doctrines  which  are  enforced 
by  the  individuals  of  a  municipal  state,  or  which  are  yielded  to  and  recog- 
nized by  nations,  do  not  come  up  to  the  elevation  of  the  law  of  nature. 
That  is  a  system  of  very  high  standards  which  are  not  at  all  times  reco- 
gnized in  the  practice  of  men.  And  where  they  do  thus  stand  above  the 
actual  practice  of  men,  of  what  we  have  to  enforce,  as  we  can  enforce  only 
what  is  agreed  upon,  is  the  rule  as  far  as  it  is  are  actually  recognized. 

That  truth  has  been  rather  strikingly  illustrated  in  the  case  of  the 
slave  trade.  Very  few  enlightened  men  could  be  found  who  would  not 
say  that  the  slave  trade  was  essentially  and  absolutely  wrong;  very  few 
could  be  found  who  would  not  say  that  it  was  absolutely  contrary  to  law  of 
nature.  But  is  it  against  human  law?  Have  the  world  and  the  nations 
of  the  world  heretofore  so  far  recognized  the  pure  and  true  principles  ol 
natural  law  as  to  carry  them  out  to  that  consequence  of  forbidding  the  slave 
trade.  That  question  has  arisen  judicially  before  several  tribunals.  It 
arose  in  the  United  States  Supreme  Court,  and  called  for  the  considera- 
tion of  Chief  Justice  Marshall.  The  question  was  whether  to  the  Supreme 
Court  of  the  United  States  could  execute  a  municipal  law  which  declared 
the  slave  trade  to  be  piracy,  as  against  the  citizens  of  another  nation.  He 
held  the  slave  trade  was  against  the  law  of  nature,  undoubtedly,  but  at  the 
same  time,  when  we  come  to  take  into  consideration  the  extent  to  which 
the  nations  of  the  earth  had  been  addicted  to  the  practice,  he  said  it  was 
impossible  to  declare  it  was  against  the  law  of  nations,  and  therefore  held 
that  a  municipal  law  of  the  United  States,  aimed  against  the  slave  trade, 
could  not  be  executed  against  the  citizens  of  another  nation.  A  similar  de- 
cision, upon  similar  grounds,  was  made  by  a  distinguished  English  judge, 
equally  illustrious.  I  refer  to  Lord  Stowell. 

Where,  then,  are  we  to  look  for  the  true  evidence  which  is  to  enable 
us  to  ascertain  what  the  law  of  nations  is  in  any  particular  case? 
First,  let  me  say,  to  the  actual  practice  and  usages  of  nations,  for  the 
practice  and  usages  of  nations  must  import  the  points  upon  which  they 
are  agreed;  and  where  the  practice  and  usages  of  nations  speaks,  we 
need  look  no  further.  But  the  practice  and  usages  of  nations  does  not 
speak  in  but  a  comparatively  few  cases;  it  really  covers  but  a  very  small 
part  of  the  questions  which  sometimes  arise,  and  of  the  still  larger 
number  of  instances  which  by  possibility  may  arise,  and  at  some  time 
or  another  certainly  will  arise,  in  the  intercourse  of  nations.  In  the 
municipal  law  of  States,  the  case  is  otherwise.  Particular  States  have  a 
regular  establishment  of  Courts.  They  employ  a  regular  body  of  experts 
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called  Judges.  The  controversies  between  man  and  man  are  innume- 
rable, and  they  have  been  continued  for  thousands  of  years,  and  there- 
fore the  science  of  Justice,  and  the  law  of  nature,  so  far  as  it  is  appli- 
cable to  the  relations  between  individual  men  have  been  so  assiduously 
cultivated  in  municipal  law  that  we  may  say  there  is  scarcely  a  point 
which  remains  still  to  be  determined.  In  international  law,  it  is 
otherwise.  The  points  in  which  nations  come  into  connection  with 
each  other,  or  into  collision  with  each  other,  are  comparatively  few,  and 
therefore  the  occasions  for  the  study,  the  development  and  the  'appli- 
cation of  the  law  of  nations  have,  in  the  course  of  history  been  com- 
paratively few.  For  the  most  part,  therefore,  when  new  questions  arise, 
we  are  referred  at  once  to  the  law  of  nature,  which  is  the  true  source 
upon  which  the  whole  system  of  the  law  of  nations  rests.  And  there 
we  are  entitled  to  take,  as  law,  the  plain  deductions  of  right  reason  from 
admitted  principles  unless  we  find  that  those  plain  deductions  have 
somewhere,  or  somehow,  not  been  recognized  by  the  nations  of  the 
earth  in  their  actual  intercourse  with  each  other. 

I  desire  to  read  one  or  two  more  extracts  from  writers  of  eminence 
upon  International  law  in  corroboration  of  the  views  which  I  have  taken, 
and  I  will  read  a  passage  from  Mr  Pomeroy,  a  distinguished  American 
writer,  the  head  of  the  Law  School  of  the  University  of  California.  He 
says  : 

What  is  called  international  law  in  its  general  sense,  I  would  term  international 
morality.  It  consists  of  those  rules  founded  upon  justice  and  equity,  and  deduced 
by  right  reason,  according  to  which  independent  states  are  accustomed  to  regulate 
their  mutual  intercourse,  and  to  which  they  conform  their  mutual  relations.  These 
rules  have  no  binding  force  in  themselves  as  law;  but  states  are  more  and  more 
impelled  to  observe  them  by  a  deference  to  the  general  public  opinion  of  Christen- 
dom, by  a  conviction  that  they  are  right  in  themselves,  or  at  least  expedient,  or  by 
a  fear  of  provoking  hostilities.  This  moral  sanction  is  so  strong  and  is  so  con- 
stantly increasing  in  its  power  and  effect,  that  we  may  with  propriety  say  these 
rules  create  rights  and  corresponding  duties  which  belong  to  and  develope  upon 
independent  stales  in  their  corporate  political  capacities.  We  thus  reach  the 
conclusion  that  a  large  portion  of  international  law  is  rather  a  branch  of  ethics 
than  of  positive  human  jurisprudence.  This  fact,  however,  affords  no  ground  for 
the  jurist  or  the  student  of  jurisprudence  to  neglect  the  science.  Indeed,  there  is 
the  greater  advantage  in  its  study.  Its  rules  are  based  upon  abstract  justice;  they 
are  in  conformity  with  the  deductions  of  right  reason ;  having  no  positive  sanction 
they  appeal  to  a  higher  sanction  than  do  the  precepts  of  municipal  codes.  All 
these  features  cloth  them  with  a  nobler  character  than  that  of  the  ordinary  civil 
jurisprudence,  as  God's  law  is  more  perfect  than  human  legislation. 

The  observation  of  Mr  Pomeroy  that  these  rules  have  no  binding  force 
in  themselves  as  law  is  not  a  correct  one.  In  my  view  at  least  they  have 
a  binding  force  in  themselves,  as  law  at  all  times,  and  in  all  places.  And 
as  Mr  Justice  Blackstone  remarks,  a  binding  force  greater  even  in  one 
sense,  certainly,  than  any  human  law.  The  same  view  was  taken  by  the 
Government  of  Great  Britain  in  a  celebrated  paper,  I  think  drawn  up  by 
Lord  Mansfield  himself  which  was  a  response  to  a  memorial  by  the  Prus- 
sian Government  —  a  paper  which  was  pronounced  by  Montesquieu 
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reponse  sans  rtpliqne  and  has  generally  been  recognised  as  a  very  correct 
statement.     I  am  reading  now  from  the  12th  page  of  my  book. 

The  law  of  nations  is  said  to  be  founded  upon  justice,  equity  and  conve- 
nience, and  the  reason  of  the  thing,  and  confirmed  by  long  usage. 

And  Chancellor  Kent  has  spoken  to  same  point  and  with  great  clear- 
ness. He  says : 

The  most  useful  and  practical  part  of  the  law  of  nations  is,  no  doubt,  instituted 
or  positive  law,  founded  on  usage,  consent  and  agreement,  but  it  would  be  im- 
proper to  separate  this  law  entirely  from  national  jurisprudence  and  not  to  consi- 
der it  as  deriving  much  of  its  force  and  dignity  from  the  same  principles  of  right 
reason,  the  same  views  of  the  nature  and  constitution  of  man  and  the  same  sanc- 
tion of  divine  revelation  as  those  from  which  the  science  of  morality  is  deduced. 
There  is  a  natural  and  a  positive  law  of  nations.  By  the  former  every  State  in  its 
relation  with  other  States,  is  bound  to  conduct  itself  with  justice  good  faith  and 
benevolence ;  and  this  application  of  the  law  of  nature  has  ben  called  by  Vattel 
the  necessary  law  of  nations  because  nations  are  bound  by  the  law  of  nature  to 
observe  it;  and  it  is  termed  by  others  the  internal  law  of  nations,  because  it  is 
obligatory  upon  them  in  point  of  conscience. 

We  ought  not,  therefore,  to  separate  the  science  of  public  law  from  that 
of  ethics,  nor  encourage  the  dangerous  suggestion  that  governments  are 
not  so  strictly  bound  by  the  obligations  of  truth,  justice,  and  humanity, 
in  relation  to  other  powers  as  they  are  in  the  management  of  Iheir  own 
local  concerns.  States  or  bodies  politic  are  to  be  considered  as  moral 
persons,  having  a  public  will,  capable  and  free  to  do  right  and  wrong, 
inasmuch,  as  they  are  collections  of  individuals,  each  of  whom  carries 
with  him  into  the  service  of  the  community  the  same  binding  law  of 
morality  and  religion  which  ought  to  control  his  conduct  in  private  life. 
The  law  of  nations  is  a  complex  system  composed  of  various  ingredients. 

It  consists  of  general  principles  of  right  and  justice,  equally  suitable  to 
the  government  of  individuals  in  a  state  of  natural  equality  and  to  the 
relations  and  conduct  of  nations,  of  a  collection  of  usages,  customs  and 
opinions,  the  growth  of  civilisation  and  commerce,  and  of  a  code  of  con- 
ventional or  positive  law.  In  the  absence  of  these  latter  regulations,  the 
intercourse  and  conduct  of  nations  are  to  be  governed  by  principles 
fairly  to  be  deduced  from  the  rights  and  the  duties  of  nations  and  the  na- 
ture of  moral  obligations;  as  we  have  the  authority  of  the  lawyers  of 
antiquity,  and  of  some  of  the  first  masters  in  the  modern  school  of  public 
law,  for  placing  the  moral  obligation  of  nations  and  of  individuals  on 
similar  grounds,  and  for  considering  individual  and  national  morality  as 
parts  of  one  and  the  same  science.  The  law  of  nations,  so  far  as  it  is 
founded  on  the  principles  of  natural  law,  is  equally  binding  in  every  age 

and  upon  all  mankind. 

And  a  French  writer,  Hautefeuille,  has  spoken  to  the  same  point. 

He  says  : 

He  (God)  has  given  to  nations  and  to  those  who  govern  them  a  law  which  they 
are  to  observe  towards  each  other,  an  unwritten  law,  it  is  true,  but  a  law  which  He 
has  taken  care  to  engrave  in  indelible  characters  in  the  heart  of  every  man,  a  law 
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which  causes  every  human  being  to  distinguish  what  is  true  from  what  is  false, 
what  is  just  from  what  is  unjust,  and  what  is  heautiful  from  what  is  not  beautiful. 
It  is  the  divine  or  natural  law.  It  constitutes  what  I  shall  call  primitive  law.  This 
law  is  the  only  basis  and  the  only  source  of  international  law.  By  going  back  to 
it,  and  by  carefully  studying  it,  we  may  succeed  in  retracing  the  rights  of  nations 
with  accuracy.  Every  other  way  leads  infaillibly  to  error,  to  grave,  nay  deplora- 
ble error,  since  its  immediate  result  is  to  blind  nations  and  their  rulers,  to  lead 
them  to  misunderstand  their  duties,  to  violate  them,  and,  too  often,  to  shed  tor- 
rents of  human  blood  in  order  to  uphold  unjust  pretensions.  The  divine  law  is  not 
written;  it  has  never  been  formulated  in  any  human  language;  it  has  never  been 
promulgated  by  any  legislator.  In  fact,  it  has  never  been  possible,  because  such 
legislator  being  man,  and  belonging  to  a  nation,  was,  from  that  very  fact,  without 
any  authority  over  other  nations,  and  had  no  power  to  dictate  to  them. 

And  a  learned  Dutch  writer,  von  Martens,  has  spoken  very  much  to 
the  point.  1  am  now  reading  from  page  24.  He  says  : 

Investigating  thus  this  spirit  of  law,  we  find  the  delinition  of  international  law 
to  consist  in  certain  rules  of  conduct,  which  reason,  prompted  by  conscience,  de- 
duces as  consonant  to  justice,  with  such  limitations  and  modifications,  as  may  be 
established  by  general  consent,  to  meet  the  exigencies  of  the  present  state  of  so- 
ciety as  existing  among  nations,  and  which  modern  civilized  states  regard  as  bin- 
ding them,  in  their  relations  with  one  another,  with  a  force  comparable  in  nature 
and  degree  to  that  binding  the  conscientious  person  to  obey  the  laws  of  his  country. 

And  I  remember,  although  I  have  not  it  cited  here,  the  way  in  which 
the  same  question  has  been  regarded  bythe  great  English  philosopher- 
John  Locke,  illustrious  all  over  the  world. 

In  his  treatise  on  Civil  Government,  he  .has  occasion  to  consider  what 
the  law  of  nature  is,  and  he  defines  it  to  be  that  law  which  men  would 
observe  and  enforce  upon  each  other  if  they  lived  in  a  state  of  nature  and 
without  any  human  Government  whatever.  In  such  a  condition  as  that 
lie  says,  and  anterior  to  human  Governments,  men  still  enforced  against 
each  other  a  law.  They  could  not  appeal  to  any  supreme  authority  to 
enforce  it  agains  others,  and  the  consequence  was  they  enforced  it  them- 
selves. They  were  their  own  executioners.  If  a  man's  rights,  living  in 
such  a  condition,  were  violated,  he  asserted  his  rights  and  defended  himself 
by  his  own  arm.  Well  that  may  be  said  to  be  only  the  employment  of  force 
and  to  be  wholly  divorced  from  right.  But  not  quite  so.  A  man  who 
has  justice  on  his  side  always  has  a  supreme  advantage;  and,  therefore, 
a  man,  if  there  is  no  supreme  authority  over  him  to  which  he  can  appeal 
for  justice  against  his  neighbour,  may  be  permitted  to  enforce  it  himself 
and  does  enforce  it  himself.  Well  a  very  large  part  of  that  sort  of  enfor- 
among  men  notwithstanding  the  societies  into  which  they  have  entered, 
cement  of  justice  still  remains.  The  right  of  self  defence  rests  upon  me. 

If  I  am  attacked  by  a  man  I  have  a  right  to  defend  myself,  and  do. 

If  a  man  intrudes  upon  my  property  I  have  a  right  by  my  own  arm 
without  appeal  to  any  tribunal  to  thrust  him  off  it,  and  do. 

Those  are  the  same  means  of  enforcing  justice  and  protecting  rights 
which  men  would  exercise  if  there  were  no  Governments  at  all.  Mr  Locke 
then  deals  with  the  suggestion  which  he  says  will  be  made,  that  this  state 


of  nature  is  an  ideal  thing  which  never  lias  existed  and  never  is  likely  to 
exist;  and  that  question  is  idle  in  enquiring  what  rights  men  would  have 
in  a  stale  of  nature,  or  what  methods  they  would  have  of  enforcing  Ihem, 
if  such  a  thing  would  exist ;  to  which  he  makes  the  potent  answer  that  all 
princes,  kings,  and  sovereign  Slates  are  now,  ever  have  been,  and  always 
must  be,  living  in  a  slate  of  nature  and  have  no  other  way  of  enforcing 
justice  or  determining  rights  lhan  individuals  would  have  if  there  were 
no  Government  over  them. 

These  observations  all  tend  to  shew,  and  I  think  conclusively  shew, 
that  there  is  a  law  unwritten,  which  is  everywhere  in  operation  and  which 
is  perfectly  sufficient  to  enable  us  to  determine,  in  any  given  case,  what 
the  rights  of  nations  are  as  between  each  other  in  respect  to  property,  or 
in  respect  to  any  other  relation  which  may  be  drawn  in  question,  —  a  law 
which  is  perfectly  supreme,  and  which,  though  not  written  upon  Tables 
of  Stone  or  promulgated  from  any  Mountain,  is  nevertheless  absolutely 
binding  upon  the  conduct  and  the  conscience  of  nations  and  all  men. 
Now,  when  we  look  to  the  more  particular  sources  from  which  we  derive  a 
knowledge  of  that  law,  they  are  these.  First,  the  actual  practice  and 
usages  of  nations ;  and  those  are  to  be  learnt  from  history  in  the  modes  in 
which  the  relations  and  intercourse  of  nations  with  one  another  are  con- 
ducted, in  the  acts  commonly  done  by  them  without  objection  from  other 
nations;  and  in  the  Treaties  which  they  make  with  each  other,  although 
these  should  be  considered  with  some  degree  of  caution,  for  these  Trea- 
ties are  sometimes  exacted  by  a  more  powerful  from  a  weaker  nation, 
and  do  not  always  contain,  the  elements  of  justice.  And  these  practices 
and  usages  are  also  to  be  found  in  the  diplomatic  correspondence  between 
nations,  which  assert  principles  upon  one  side,  and  which  meet  with 
acquiescence  upon  the  other. 

Another  source,  from  which  we  may  ascertain  what  the  actual  prac- 
tice and  usages  of  nations  are,  is  from  the  judgments  of  those  courts 
which  profess  to  administer  the  law  of  nations,  such  as  prize  Tribunals, 
which  are  sometimes  called  International  Tribunals,  although  they  are 
not  strictly  such.  When  these  sources  fail  to  discover  the  rule  by  which 
we  are  to  be  bound,  we  look  to  the  great  source  from  which  all  law 
flows;  that  is  to  say,  natural  justices  the  dictates  of  right  reason,  or  what 
is  best  termed,  perhaps,  the  law  of  nature.  And  let  me  call  attention  to 
one  most  useful  source  to  which  we  may  look  for  ascertaining  what  the 
law  of  nature  is,  and  which  is  not  so  commonly,  I  think,  pointed  out  by 
writers,  -  -  I  mean,  to  the  Municipal  Law.  If  we  want  to  know  what  the 
law  of  nature  is  upon  any  given  subject,  the  Municipal  Law  is  a  prime 
source  of  information ;  and  it  is  so  because  Municipal  Law  is  founded  on 
the  law  of  nature  and  has  been  cultivated,  as  I  have  endeavoured  to  point 
out,  most  assiduously  for  a  thousand  years  by  learned  experts,  named 
judges,  in  every  civilized  State.  The  efforts  of  such  men,  extending 
over  such  a  long  period  of  lime  in  enquiring  and  determining  what  justice 
is  in  this  case,  and  in  that  case,  and  in  multitudes  without  number  of 
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other  cases,  is,  of  course,  a  mode  of  cultivating  the  system  of  the  law  of 
nature.  We  know  what  rules  are  prescribed  by  the  law  of  nature  from 
the  results  of  their  enquiries;  and,  therefore,  when  any  question  of  right 
arises  similar  to  those  questions  of  right  which  arise  in  Municipal  juris- 
prudence, the  Municipal  jurisprudence  of  the  several  States  of  the  world, 
so  far,  at  least,  as  they  are  concurring,  seems  to  me  to  be  a  prime  source 
of  knowledge;  and,  where  there  is  concurrence,  a  conclusive  source. 
And,  finally,  in  all  cases  where  are  we  to  seek  a  knowledge  of  the  dicta- 
tes of  the  law  of  nature?  —  the  authority  of  the  jurists  from  Grotius,  the 
great  master  of  the  science,  down  through  succeeding  writers  to  those  of 
the  present  day  —  a  very  numerous  body  of  very  illustrious  men  given 
to  ethical  studies  and  to  considerations  of  the  great  relation  of  indepen- 
dent States  with  each  other.  These  constitute  a  source  of  information 
always  respected  by  judicial  tribunals  in  enquiries  concerning  the  law  of 
nature. 

That,  Mr  President,  closes  what  I  have  to  say  in  reference  to  the  law 
which  is  to  govern  the  determination  of  the  Tribunal.  I  am  happy  to 
believe  that  upon  this  branch  of  the  controversy,  at  least,  I  am  to  antici- 
pate no  substantial  disagreement  from  my  learned  friends  on  the  other 
side.  I  think  the  subject  hardly  admits  of  a  difference  of  opinion,  and 
from  what  has  already  fallen  from  some  of  them  I  anticipate  a  concur- 
rence. 

Sir  Charles  Russell.  —  My  friend  must  not  assume  that. 

Mr  Carter.  -  -  Then  that  may  be  considered  as  unsaid.  lam  apprised 
that  there  may  be  a  difference  in  that  respect,  and  I  shall  look  with  some 
degree  of  interest  as  to  what  those  differences  are,  and  the  grounds  upon 
which  they  may  be  based. 

The  President.  —  We  shall  finally  perhaps  get  to  a  consideration  of 
those  immediate  subjects  which  are  to  be  submitted  to  this  tribunal  for  its 
decision. 

Mr  Carter.  — I  now  approach  the  consideration  of  that  question  which 
in  the  order  which  has  been  adopted  by  the  Treaty  seems  properly  to  be 
the  first  to  engage  our  attention.  That  has  reference  to  the  rights  which 
may  have  been  gained  by  Russia  over  the  regions  in  connection  with  which 
this  controversy  has  arisen,  and  the  rights  which  consequently  the  United 
States  may  have  derived  from  the  act  of  cession  of  the  Alaskan  territory  by 
Russia  to  the  United  States.  When  I  was  giving  a  historical  sketch,  as  it 
were,  of  the  origin  of  this  controversy,  I  very  briefly  alluded  to  the  region 
of  Behring  sea  and  to  the  early  discoveries  and  acquisitions  of  Russia  in 
that  quarter  of  the  globe.  I  ought,  perhaps,  to  call  attention  to  some  of 
the  details  which  it  was  not  important  for  me  then  to  give. 

I  have  said  that  the  maritime  enterprise  and  ambition  of  Russia,  with- 
holding its  exercise  from  the  more  fruitful  and  agreeable  quarters  of  the 
globe,  was  exerted  in  these  high  northern  latitudes  on  the  coasts  of  Asia 
and  North  America,  and  where  those  coasts  approach.  The  discoveries 
of  Russian  navigators  in  that  quarter  of  the  globe  began  at  a  very  early 
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period.  As  early  as  1648  a  voyage  was  made  from  (he  Arctic  Ocean 
from  these  northern  shores  of  Siberia,  around  through  Behring  Straits 
and  along  the  eastern  coast  of  Siberia.  That  was  as  early  as  1648, 
and  I  think  that  at  about  the  same  time  there  was  a  discovery  of  the 
North  American  continent  near  the  mouth  of  the  Yukon  Hiver,  on  the 
other  side  of  Behring  sea.  That  river  does  not  appear  to  be  laid  down 
on  this  map. 

Mr  Phelps..  —  It  is  on  the  other  map. 

Mr  Carter.  —  Yes;  it  is  very  plainly  on  the  other  map.  1  think  in 
1648;  I  may  be  in  error  as  to  that;  I  think  so;  the  Bussians  discovered 
the  shore  at  one  place  on  the  side,  and  that  was  near  the  mouth  of  the 
Yukon  River  (indicating  on  map). 

The  President.  —  Was  not  Siberia  in  possession  of  Bussia? 

Mr  Carter.  —  So  far  as  it  could  be  in  the  possession  of  any  power,  I 
think  it  can  be  said  that  as  early  as  that  period  it  was  in  the  possession 
of  Russia.  In  the  year  1728  Behring  made  his  voyage  through  the 
straits  to  which  his  name  was  afterwards  given.  He  made  a  second 
voyage  in  1741,  and  in  that  voyage  he  discovered  the  eastern  shore  of  the 
sea,  and  also  a  large  number  of  the  Aleutian  islands.  He  discovered 
also  the  Commander  islands,  which  are  the  breeding  place  of  the  Bussian 
seals;  and  it  was  upon  one  of  those  islands  that  he  was  shipwrecked. 

This  discovery  of  the  Commander  islands  by  Russia  gave  them  a  know- 
ledge of  course  of  this  wealth  of  fur-seals  which  visited  that  spot,  and  enabled 
then  to  turn  that  source  of  knowledge  to  the  benefit  of  man.  During  this 
period  and  subsequent  to  the  voyages  which  I  have  mentioned,  there  were 
other  very  numerous  Russian  voyages  in  Behring  sea,  and  along  the  Aleu- 
tian chain,  and  in  the  course  of  them  it  was  discovered  that  there  were 
vast  bodies  of  seals  at  certain  periods  of  the  year  migrating  north,  and  at 
certain  periods  migrating  south.  Their  migrations  north  were  more 
noticeable  because  it  is  in  those  migrations  that  they  are  more  together; 
and  from  the  knowledge  the  Russians  had  already  acquired  of  the 
habits  of  seals  on  the  Commander  islands,  they  had  every  reason  to 
believe  that  there  was,  north  of  the  Aleutian  Islands,  through  the  passes 
of  which  they  saw  them  taking  their  course,  some  remote  region  which 
they  made  their  breeding  ground.  As  I  had  occasion  to  state,  the  disco- 
very of  that  unknown  region  was  one  of  the  great  purposes  of  Pribilof, 
an  enterprising  Bussian  navigator,  and  he  finally,  after  many  attempts, 
made  the  discovery. 

The  President.  -  -  You  mean  to  say  Pribilofs  expedition  was  mainly 
designed  on  account  of  the  seals,  that  he  at  that  period  was  looking  out 
for  the  seals? 

Mr  Carter.  --  He  was.  After  that  discovery  he  had  been  looking  out 
for  the  breeding  place  of  those  seals  whom  he  had  observed  making  these 
migrations  to  the  northward.  It  was  a  distinct  object  with  him,  and  he 
finally  satisfied  his  ambition  and  made  the  discovery. 

At  a  later  period,  Bussian  navigators  also  explored  the  region  south  of 
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the  peninsula  of  Alaska,  and  down  as  far  certainly  as  the  54th  degree  of 
latitude,  and  as  the  Russian  authorities  at  the  time  claimed,  down  as  far 
as  the  51st  degree  of  latitude;  in  other  words,  this  coast  here,  which  I 
call  the  Northwest  coast,  when  I  speak  of  the  Northwest  coast,  without 
saying  more,  I  mean  that  particular  coast  south  of  the  60th  degree  of 
north  latitude,  and  extending  down  over  the  whole  of  the  Russian  posses- 
sions, and  of  Rritish  America. 

Now  a  few  words  as  to  the  characteristics  of  those  regions.  In  the 
first  place,  one  and  all,  they  were  absolutely  incapable  of  agriculture. 
No  such  pursuit  was  possible  upon  them.  In  the  next  place,  they  were 
at  that  time  almost  uninhabited.  Scattered  tribes  of  natives,  Esquimaux, 
were  to  be  found  nearly  as  high  up  as  the  Behring  Straits;  and  I  suppose 
also  at  other  places  farther  south.  Some  of  the  Aleutian  Islands  were  in- 
habited by  natives  races  called  Aleutians,  and  this  more  southern  shore 
and  islands  were  inhabited  to  a  still  greater  extent  by  several  different 
tribes  of  Indians.  On  the  Siberian  coast  there  were  very  few  inhabitants, 
I  mean  in  its  more  northern  parts. 

As  there  were  no  agricultural  products,  we  may  ask  what  other  pro- 
ducts were  there.  They  were  rich  in  one  thing,  and  in  only  one  thing, 
and  that  was  fur-bearing  animals.  There  were  sea  otters,  seals,  and 
many  other  animals,  valuable  for  their  skins  and  at  this  early  period,  we 
may  say  that  was  substantially  the  only  product  of  these  whole  regions 
which  were  of  any  value  toman.  Subsequently,  of  course,  fisheries  were 
developed,  but  at  that  early  period  there  was  no  product  of  these  regions 
valuable  to  man  except  animals  which  were  valuable  on  account  of  their 
skins. 

How  could  this  sole  product  of  that  region  be  gathered  and  turned  to 
human  purposes?  Why,  it  was  only  by  employingthe  instrumentality  of 
natives  who  were  from  time  to  time  engaged  in  the  pursuit  of  these  ani- 
mals, and  visiting  them  upon  frequent,  or  upon  stated,  occasions  for  the 
purpose  of  taking  such  store  of  the  skins  as  they  had  previously  gathered, 
and  giving  to  the  natives  by  way  of  exchange  and  return  such  articles  as 
they  might  be  in  need  of.  That  was  the  only  way  in  which  the  only  pro- 
ducts of  these  regions  could  be  turned  to  human  account:  and  that  invol- 
ved the  necessity  of  having  trading  establishments  at  various  points  along 
the  coast,  and  the  furnishing  of  a  certain  number  of  vessels  sufficient  to 
carry  the  subjects  of  the  commerce  backwards  and  forwards.  It  required 
also  the  protecting  arm  of  the  Russian  Government  to  defend  these  tra- 
ding establishments  which  were  thus  established.  Such  establishments 
were  principally  established  and  the  largest  of  them  on  the  islands  and 
shore  of  this  Northwest  Coast.  There  is  where  the  most  important  of 
them  were  first  established.  There  was  at  an  early  period  at  least  one 
establishment  as  high  to  the  northward  as  where  the  pointer  rests  now 
(indicating  on  map),  and  perhaps  others  along  that  coast;  but  as  I  now 
remember,  I  think  not  at  that  very  early  period.  The  Pribilof  Islands 
were  not  inhabited  for  a  very  considerable  time  after  their  discovery. 


They  were  uninhabited  when  found.     The  population  which  finally  inha- 
bited Ihem  was  carried  thither  from  some  of  the  Aleutian  Islands. 

Let  me,  in  the  next  place,  remark  that  according  to  the  ideas  of  that 
age  and  of  that  time,  prior  discovery  gave  to  a  nation  the  right  and  title  to 
the  unknown  region  which  they  had  discovered.  Ever  since  the  discovery 
of  Columbus  had  revealed  to  the  European  nations  the  existence  of  a  new 
world,  the  ambitions  of  the  different  nations  of  the  world,  or  of  many  of 
the  different  nations  of  the  world,  were  greatly  excited  in  turning  these 
various  discoveries  to  account.  Of  course  there  were  likely  to  be,  and 
there  were,  as  we  know  from  history  very  well,  conflicting  claims  arising 
out  of  an  asserted  priority  of  right;  and  those  conflicting  claims  were 
often  the  subject  of  discussion  between  different  governments.  It  was 
necessary  that  some  rule  should  be  established  by  which  priority  of  right 
should  be  determined ;  and  the  rule  which  came  eventually  to  be  established 
was  the  one  which  necessarily  men  would  recognize  if  there  was  no  other 
thing  to  give  priority,  and  that  was  priority  of  discovery.  That  came  to 
be  universally  recognized  as  a  just  foundation  for  a  right.  If,  indeed,  the 
prior  discovery  were  subsequently  abandoned,  it  might  go  for  nothing; 
but,  unless  it  was  abandoned,  if  the  discovery  had  been  made,  if  an 
assertion  of  title  had  accompanied  it,  and  an  intention  to  appropriate  the 
region  — 

The  President.  — And  taking  possession? 

Mr  Carter.  —  An  intention  to  take  possession.  It  was  not  necessary 
to  take  actual  possession  at  first.  That  would  not  be  possible  in  many 
cases;  but  if  the  intention  existed  to  take  actual  possession,  and  that  in- 
tention were  carried  out  within  a  reasonable  period,  and  not  abandoned, 
the  full  and  complete  foundation  of  a  right  was  laid. 

How  far  did  such  a  right  extend?  A  nation  discovers  some  part  of  the 
Atlantic  Coast  of  the  United  States.  Can  it  claim  the  whole  Atlantic  Coast 
upon  the  basis  of  that  mere  discovery?  How  great  a  strip  of  the  coast 
does  a  discovery  of  one  particular  part  of  it  entitle  the  nation  which  has 
made  the  discovery  to 'claim?  Then  again  :  How  far  inland  does  the  right 
thus  founded  upon  prior  discovery  extend?  That  was  another  question. 
Could  a  nation  that  had  seen  and  observed  a  particular  point  on  the  coast 
of  a  continent  extend  its  title  indefinitely  to  the  interior  and  perhaps 
to  the  ocean  on  the  other  side  of  it?  That  was  another  question. 

Those  questions  were  never  fully  settled;  but  there  was  an  approach 
to  a  settlement,  and  I  think  it  was  generally  recognized  that  so  much  of  a 
coast  could  be  claimed  by  a  discovering  nation  as  it  was  in  the  power  of 
that  nation  to  fairly  occupy. 

So  much  for  the  coast.  Then  as  to  the  interior.  She  was  entitled  to 
carry  back  her  title  into  the  interior  as  far  as  the  rivers  which  emptied 
upon  the  coast  to  which  she  was  entitled  could  be  followed.  That  was  a 
sort  of  general  rule  having  some  recommendations  in  point  of  reason, 
which  was  asserted  and  to  a  certain  extent  recognized  by  the  nations  of 
the  time. 
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Of  course  the  right  of  a  nation  in  respect  to  the  extent  of  territory 
which  it  could  claim  title  to  could  not  be  limited  to  the  mere  point  which 
it  had  discovered.  Great  Britain  asserted  that  she  had  discovered  the 
whole  Atlantic  coast  of  the  North  American  continent,  from  Nova  Scotia 
at  the  north,  down  to  Florida,  at  the  south.  I  leave  out  of  view  the 
controversy  between  Great  Britain  and  Holland  which  affected  that  portion 
of  the  coast  in  which  New-York  is  situated,  and  the  title  of  Great  Britain 
was  finally  vindicated  to  that.  But  she  claimed,  you  may  say,  the  whole 
Atlantic  coast  in  virtue  of  the  right  of  prior  discovery.  Had  she  many 
establishments  upon  that  coast  at  an  early  period?  No;  not  half  a  dozen 
of  them.  That  whole  space,  an  extent  of  3,000  miles  or  more,  was 
asserted  by  Great  Britain  to  be  hers  in  virtue  of  no  other  title  than  a 
right  of  first  discovery,  and  an  occupation  in  half  a  dozen  different  places 
along  the  coast. 

Now,  Russia,  in  making  her  discoveries  of  both  shores  of  the 
Berhing  sea,  of  the  islands  of  the  Berhing  sea,  and  Northwest  coast 
down  to  the  54th  or  50th  degree  of  north  latitude,  claimed  and  asserted 
a  sovereign  right  and  dominion  to  the  whole  of  the  territories  thus 
discovered,  founded  upon  her  right  of  prior  discovery.  She  followed 
up  that  assertion  by  the  establishment  of  these  trading  posts,  one  or  more 
of  them,  on  the  Alaskan  shore  of  Berhing  sea,  several  of  them  on  the  North- 
west coast,  south  of  the  peninsula  of  Alaska,  and  more  or  less  of  them  — 
1  do  not  know  how  many  —  upon  the  Siberian  coast.  Her  title  therefore 
was  based  upon  an  undisputed  prior  discovery,  and  upon  an  undisputed 
occupation,  so  far  as  those  few  establishments  could  give  an  occupation 
of  the  whole  region.  Now,  did  they  give  a  fair  occupation  of  that  whole 
region?  That  is  a  question  which  it  is  proper  to  consider  here?  Was 
this  a  reasonable  assertion  by  her  of  dominion  over  that  vast  region? 
Could  she  fairly  claim  to  exclude  other  nations  of  the  globe  from  partici- 
pation in  the  benefits  of  that  discovery  on  the  ground  of  her  prior  disco- 
very, and  the  limited  occupation  which  she  had  thus  made  of  it  ?  Was 
that  a  fair  and  reasonable  claim?  Possession  of  everything  must  of 
course  correspond  to  the  nature  of  the  thing.  If  a  nation  had  discovered 
some  very  fruitful  part  of  the  globe,  the  West  Indies,  for  instance,  the 
more  southern  part  of  the  United  States,  and  had  attempted  to  lay  a  claim 
to  a  thousand  miles  of  the  coast,  upon  the  mere  basis  of  an  occupation  at 
one  time,  it  might  be  deemed  very  unreasonable.  Other  nations  might 
come  in,  and  say  : 

You  are  not  fairly  improving  the  discovery  you  have  made.  Here  is  a  coast 
capable  of  cultivation,  capable  of  extensive  settlements,  capable  supporting  a  nu- 
merous population,  capable  of  producing  a  vast  amount  of  product.  You  are  not 
putting  it  to  the  uses  and  purposes  for  which  nature  intended  it;  you  are  leaving  it 
in  a  wild  and  desolate  condition;  you  are  improving  only  a  small  portion  of  it; 
and  yet  you  assume  to  shut  out  the  rest  of  mankind  from  the  benefits  of  it  on  the 
basis  of  that  very  small  and  limited  occupation.  That  is  not  just  or  right,  and  you 
shall  not  be  permitted  to  do  it. 

Assertions  of  that  character  were  made  at  this  time,  and  of  course 
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the  justice  of  them  was  quile  apparent.  How  was  it  with  this  northern 
region?  They  have,  as  I  have  already  said,  but  one  product,  and  thai 
was  these  fur-bearing  animals.  That  one  product  was  extremely  limited, 
exhaustible  in  its  character,  and  could  be  fully  reaped  and  gathered  by 
one  nation.  All  that  it  was  necessary  to  do  to  gather  the  product  of  this 
enormous  region  was  to  establish  a  few  trading  posts,  which  should  be 
the  centres  of  commercial  establishments,  and  out  from  which  there 
could  go  along  the  coast,  from  lime  to  time,  vessels  to  gather  from  the 
natives  those  stores  of  skins  which  they  had  collected.  In  that  way  the 
entire  product  of  this  whole  region  could  be  reaped  easily  by  one  power, 
and  there  was  not  enough  for  more  than  one. 

The  President.  -  -  If  you  please,  we  will  rise  here,  and  resume  the 
hearing  at  2  o'clock. 

The  Tribunal  thereupon  look  a  recess  for  an  hour. 

Mr  Carter.  —  I  was  speaking,  Mr  President,  at  the  time  when  the 
Tribunal  rose  for  its  recess,  to  the  point  of  the  nalure  of  the  occupation 
which  it  was  necessary  that  a  nation  should  take  in  order  to  make  good 
the  tille  found  upon  the  first  discovery  of  a  new  region  ;  and  I  had  said 
that  the  nature  of  that  occupation  must  depend  upon  the  nature  of  the 
thing  to  be  occupied ;  and  that  while  acts  of  occupation  in  one  quarter  of 
the  globe  might  not  be  sufficient  to  make  good  a  title  but  to  a  very  limited 
portion,  why  in  other  quarters  of  the  globe  they  might  be  sufficient 
to  make  good  a  tille  a  very  extensive  region  of  the  earth,  depending  upon 
the  nature  of  the  region  itself.  Now,  I  wish  to  apply  those  views  to  this 
Behring  sea  region,  which  was  the  great  theatre  of  Russian  discovery, 
and  Russian  enterprise,  and  to  show  that  upon  all  the  principles  reco- 
gnized in  that  age  of  discovery,  her  exclusive  tille  to  the  whole,  or  nearly 
the  whole,  of  this  great  region  is  very  fully  made  out. 

In  the  first  place  let  me  again  bring  to  your  attention  here  that  the 
sole  product  of  this  region  substanlially  was  fur-bearing  animals  and 
oilier  animals  useful  for  Iheir  skins  and  that  Ihe  gathering  of  that  pro- 
duct was  the  sole  benefit  which  mankind  could  derive  from  this  quarter 
of  the  globe  at  that  time.  And  next  thai  there  was  enough  only  for  one 
power' — that  one  power  was  abundantly  competenl  lo  reap  Ihe  entire  har- 
vesl.  There  was  nol  enough  for  two.  Several  nations  might  indeed 
contend  for  the  benefit  of  this  trade  in  fur-bearing  and  olher  animals, 
but  if  they  did,  it  would  be  only  a  losing  business,  it  might  result  indeed 
to  the  disadvantage  of  Russia  and  render  a  trade,  which  otherwise  might 
be  profitable  to  her,  a  losing  one.  It  would  be  of  no  advantage  to  other 
nations  of  the  earth.  It  would  be  a  losing  one  to  them.  They  would 
make  investmenls  in  il  which  would  nol  be  remunerative.  II  would, 
therefore,  be  best  to  Ihose  immedialely  concerned  that  Ihe  reaping  of 
Ihe  enlirc  harvesl  should  be  lefl  to  one.  But  it  would,  in  the  next 
place,  be  best  in  Ihe  inlerests  of  mankind,  and  that  is  the  great  consi- 
deralion  which  we  are  lo  deal  with  here  by  leaving  this  monopoly,  if 
you  may  choose  to  call  it  so,  of  Ihe  fur  Irade  and  of  the  trade  in  other 
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animals  of  that  region  to  Russia  alone.  She  trade  would  be  regular; 
the  world  would  be  regularly  furnished  with  the  product  of  this  region ; 
it  would  be  furnished  with  it  at  the  smallest  expenditure  in  money  and 
in  labour,  and  it  would  be  furnished  with  it,  therefore  at  the  lowest  price, 
and  consequently  all  interests,  those  of  rival  nations  and  of  the  whole 
world  itself  would  be  best  subserved  by  confining  the  product  of  this 
region  to  one  power.  It  was  very  exhaustible,  and  wherever  a  product 
of  nature  is  exhaustible,  it  is  far  best  that  the  whole  of  it  should  be  left 
to  be  exploited  by  one.  Now  acting  upon  these  views,  Russia  made  a 
perfectly  good  title  according,  to  the  views  of  that  age,  and  upon  princi- 
ples which  are  entirely  defensible.  She  established  trading  stations  on 
the  coast  of  Siberia,  on  the  coast  of  Alaska,  in  Behring  sea,  and  still 
others  along  this  north-west  coast.  Along  the  north-west  coast,  it  is 
true,  indeed,  that  she  met  with  the  rivalry  of  other  nations,  and  they 
made  similar  establishments  along  that  coast,  though  not  to  so  great  an 
extent  as  Russia  did,  but  north  of  the  60lh  degree  of  north  latitude  she 
had  absolutely  no  rival  at  all.  The  whole  of  it,  be  it  great  or  little,  was 
left  exclusively  to  her  in  the  actual  conduct  of  nations. 

Mr  Justice  Harlan.  —  Do  you  mean  60°  or  62"? 

Mr  Carter.  --  I  say  60°  in  general  terms.  It  is  sometimes  called  the 
61st  degree.  The  line  which  separated  the  unquestionable  part  of  Rus- 
sian possessions  from  those  which  were  questionable  was  sometimes 
styled  the  60th  or  61st  degree  of  north  latitude. 

Now  that  was  the  title  which  Russia  had  assumed  on  the  ground  of 
prior  discovery  earlier  than  the  year  1800.  That  occupation  she  had  made 
earlier  than  the  year  1800,  as  she  had  in  her  own  view,  and,  I  think, 
justly,  done  every  act  necessary  to  insure  to  her  a  complete  and  exclu- 
sive title  to  all  the  shores  bordering  upon  the  Behring  sea  and  to  all  the 
islands  in  that  sea,  and  to  the  Aleutian  Islands  which  bounded  it  upon 
the  southern  side. 

In  1799,  acting  upon  the  assumption  that  she  had  thus  acquired  an 
exclusive  title,  she  made  a  grant  of  the  exclusive  privileges  of  that 
trade  to  a  corporation  created  under  her  laws,  and  that  is  by  what  is 
called  the  ukase  of  1799,  or  perhaps,  more  correctly,  the  charter  of 
1799,  granted  to  the  Russian-American  Company.  It  will  be  found  on 
page  14  of  the  first  volume  of  the  Appendix  to  the  United  States  Case  : 

By  the  grace  of  a  merciful  God  We,  Paul  the  First,  Emperor  and  Autocrat  of  all 
the  Russias,  etc.,  to  the  Russian  American  Company  under  our  highest  protection. 

The  benefits  and  advantages  resulting  to  our  empire  from  the  hunting  and  tra- 
ding carried  on  by  our  loyal  subjects  in  the  North  eastern  seas,  and  along  the 
coasts  of  America,  have  attracted  our  imperial  attention  and  consideration;  there- 
fore, having  taken  under  our  immediate  protection  a  Company  organized  for  the  above 
named  purpose  of  carrying  on  hunting  and  trading,  we  allow  it  to  assume  the  appel- 
lation of  ' '  Russian  American  Company  operating  under  our  highest  protection ." ;  and 
for  the  purpose  of  aiding  the  Company  in  its  enterprises,  we  allow  the  commanders 
of  our  land  and  sea  forces  to  employ  said  forces  in  the  Company's  aid,  if  occasion 
requires  it,  while  for  further  relief  and  assistance  of  said  Company,  and  having 
examined  their  rules  and  regulations,  we  hereby  declare  it  to  be  our  highest  impe- 
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rial  will  to  grant  to  this  Company,  for  a  period  of  twenty  years,  the  following 
rights  and  privileges  :  1)  by  the  right  of  discovery  in  past  limes  by  Russian  navi- 
gators of  the  north  eastern  part  of  America,  beginning  from  the  fifty-fifth  degree  of 
north  latitude  and  of  the  chain  of  islands  extending  from  Kamchatka  to  the  north 
to  America,  and  southward  to  Japan,  and  by  right  of  possession  of  the  same  by 
Russia,  we  most  graciously  permit  the  Company  to  have  the  use  of  all  hunting 
grounds  and  establishments  now  existing  on  the  north-eastern  coast  of  America, 
from  the  above  mentioned  fifty-fifth  degree  to  Behring  strait,  and  also  on  the 
Aleutian,  Kurile  and  other  islands  situated  in  the  North  eastern  ocean. 

2).  To  make  new  discoveries  not  only  north  of  the  fifty-fifth  degree  of  north 
latitude,  but  farther  to  the  south,  and  to  occupy  the  new  lands  discovered  as  Rus- 
sian possessions,  according  to  prescribed  rules,  if  they  have  not  been  previously 
occupied  by,  or  been  dependent  on,  any  other  nation. 

3)  To  use  and  profit  by  everything  which  has  been  or  shall  be  discovered  in 
those  localities,  on  the  surface  and  in  the  interior  of  the  earth  without  competition 
from  others. 

4).  We  most  graciously  permit  this  Company  to  establish  settlements  in  future 
times,  wherever  they  are  wanted,  according  to  its  best  knowledge  and  belief,  and 
fortify  them  to  insure  the  safety  of  the  inhabitants,  and  to  send  ships  to  those 
shores  with  goods  and  hunters,  without  any  obstacles  on  the  part  of  the  Govern- 
ment. 

Those  extracts  from  that  ukase  will  be  sufficient  to  convey  an  idea 
of  Ihe  nature  and  extent  of  this  grant  by  the  Russian  Government. 

It  was  not  a  public  act  notified  to  all  the  other  nations  of  the  world, 
and  the  criticism  is  on  this  ground  made  by  the  learned  Counsel  for  Great 
Britain  in  their  Case  that  it  was  a  concession  only  in  favour  of  certain  ol 
their  own  subjects  and  was  not  lawful  against  other  nations,  and,  there- 
fore, no  evidence  of  an  exclusive  right  against  other  nations.  But  that 
seems  to  me  not  to  be  a  correct  view.  It  was  on  the  face  of  it  an  assump- 
tion of  property  and  complete  dominion  by  Russia  over  the  whole  region. 
It  was  necessarily  based  upon  that  assumption.  The  Act  would  have  no 
significance  unless  Russia  had  entertained  the  view  that  she  was  the  sole 
proprietor  against  all  other  nations  of  that  region  and  of  these  products  and 
except  upon  that  view  it  would  have  operated  not  in  favour  of  Russian 
citizens,  as  it  was  designed  to  operate,  but  against  them,  If  it  was 
intended,  as  is  suggested,  that  this  should  be  a  mere  concession  in  favour 
of  certain  Russian  subjects,  and  against  all  other  Russian  subjects,  the 
only  effect  of  it  would  be  to  preclude  the  great  body  of  the  people  of  Rus- 
sia from  the  benefit  of  these  enterprises  in  favour  of  other  nations.  It 
would  relieve  all  other  nations  of  the  competition  and  rivalry  of  the  great 
body  of  Russian  subjects  in  that  trade.  Of  course  such  could  not  have 
been  its  intention. 

The  design  was,  not  to  permit  other  nations  to  interfere  with  that 
trade,  but  to  engross  the  whole  of  it  for  the  benefit  of  Russia  alone.  That 
I  think  is  very  clearly  the  proper  interpretation  of  that  act.  And  it  is  to 
be  observed,  in  the  next  place,  that  part  of  this  design  proceeded  upon 
the  notion  that  the  products  of  these  regions  were  few,  limited,  and 
exhaustible,  and  that,  therefore,  it  was  not  wise  that  there  should  con- 
tinue to  be,  even  among  Russian  subjects,  a  disastrous  competition  for 
the  purpose  of  reaping  the  benefits  of  those  regions.  A  trade  of  this  cha- 
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racier, limited  in  its  nature,  if  engaged  in  by  many  Russian  subjects,  would 
be  only  a  source  of  loss;  and,  therefore,  the  better  way  was  to  confine  it 
to  one  proprietor,  who  would  be  perfectly  able  to  exploit  it  and  exploit  it 
profitably.  Those  were  the  grounds  upon  which,  as  I  conceive,  this 
Charter  of  1799  was  based.  In  order  to  shew  the  views  entertained  by 
Russia  at  this  time,  F  may  read  a  quotation,  which  is  contained  on 
page  15  of  our  Counter  Case,  from  a  letter  from  the  Russian  American 
Company  to  the  Russian  Minister  of  Finance,  under  date  of  June  the 
12th  1824,  as  follows  : 

The  exclusive  right  granted  to  the  Company  in  the  year  1799  imposed  prohibi- 
tion to  trade  in  those  regions,  not  only  upon  foreigners,  but  also  upon  Russian 
subjects  not  belonging  to  the  Company.  This  prohibition  was  again  aftirmed  and 
more  clearly  defined  in  the  new  privileges  granted  in  the  year  1821,  and  in  the  re- 
gulations concerning  the  Hmits  of  navigation. 

Now,  the  next  public  Act  of  Russia  in  relation  to  these  regions  was 
the  celebrated  Ukase  of  1821,  which  cuts  such  a  figure  in  this  contro- 
versy. This  Ukase  was  of  a  different  character  in  one  particular.  It 
purported  to  be  levelled  against  other  nations  and  to  prohibit  their  inter- 
ference in  this  trade.  It  will  be  found  on  page  16  of  the  first  volume  of 
the  Appendix  to  the  United  States  Case. 

The  Directing  Senate  maketh  known  unto  all  men.  Whereas  in  an  Edict  of  His 
Imperial  Majesty  issued  to  the  Directing  Senate  on  the  4th  day  of  September,  and 
signed  by  His  Imperial  Majesty's  own  hand,  it  us  thus  expressed  :  "  Observing  from 
Reports  submitted  to  us  that  the  trade  of  our  subjects  on  the  Aleutian  islands  and 
on  the  North  West  Coast  of  America  appertaining  unto  Russia,  is  subjected,  be- 
cause of  secret  and  illicit  traffic,  to  oppression  and  impediments,  and  finding  that 
the  principal  cause  of  these  difficulties  is  the  want  of  Rules  establishing  the  boun- 
daries for  navigation  along  these  Coasts  and  the  order  of  naval  communication  as 
well  in  these  places  as  on  the  whole  of  the  eastern  Coast  of  Siberia  and  the  Kurile 
islands,  We  have  deemed  it  necessary  to  determine  these  communications  by  spe- 
cific regulations  which  aro  hereto  attached.  In  forwarding  these  regulations  to  the 
Directing  Senate,  We  command  that  the  same  be  published  for  universal  informa- 
tion and  that  the  proper  measures  be  taken  to  carry  them  into  execution. 

It  is,  therefore,  decreed  by  the  Directing  Senate  that  His  Imperial  Ma- 
jesty's Edict  be  published  for  the  information  of  all  men,  and  that  the 
same  be  obeyed  by  all  whom  it  may  concern.  The  original  is  signed  by 
the  Directing  Senate.  Printed  at  St.  Petersburg,  in  the  Senate,  7th  Sep- 
tember, 1821  : 

There  are  the  Rules  : 

Section  1.  The  pursuits  of  commerce,  whaling,  and  fishery  and  of  all  other  in- 
dustry on  all  islands,  ports,  and  gulfs  including  the  whole  of  the  northwest  coast 
of  America,  beginning  from  Behring's  straits  to  the  51"  of  northern  latitude,  also 
from  the  Aleutian  Islands  to  the  eastern  coast  of  Siberia,  as  well  as  along  the  Ku- 
rile Islands  from  Behring's  straits  to  the  South  cape  of  the  island  of  Urup,  namely, 
to  the  45"50'  northern  latitude,  is  exclusively  granted  to  Russian  subjects. 

Section  2.  It  is  therefore  prohibited  to  all  foreign  vessels  not  only  to  land  on 
the  coasts  and  islands  belonging  to  Russia  as  stated  above,  but  also  to  approach 
them  within  less  than  a  hundred  Italian  miles.  The  transgressor's  vessel  is  subject 
to  confiscation  along  whith  the  whole  cargo. 

Section  3.     An  exception  to  this  rule  is  to  be  made  in  favour  of  vessels  carried 
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thither  by  heavy  gales  or  real  want  of  provisions,  and  unable  to  make  any  other 
shore  but  such  as  belongs  to  Russia.  In  these  cases  they  are  obliged  to  produce 
convincing  proofs  of  actual  reason  for  such  an  exception.  Ships  of  friendly  gover- 
nments merely  on  discoveries  are  likewise  exempt  from  the  foregoing  rule  (sec- 
tion 2).  In  this  case,  however,  they  must  previously  be  provided  with  passports 
from  the  Russian  Minister  of  the  Navy. 

Section  4.  Foreign  merchant  ships  which,  for  reasons  stated  in  the  foregoing 
rule,  touch  at  any  of  the  above-named  coasts  are  obliged  to  endeavour  to  choose  a 
place  where  Russians  are  settled,  and  to  act  as  hereunder  stated. 

Then  follow  an  elaborate  series  of  rules  designed  to  operate  on  foreign 
vessels,  and  rules  designed  to  apply  to  cases  where  there  are  infractions 
of  these  prohibitions  and  where  seizure  and  confiscation  follow,  provi- 
ding how  the  confiscation  shall  be  had  and  how  the  moneys  arising  from 
the  confiscation  be  distributed. 

Sir  Charles  Russell.  —  Section  14,  1  think,  is  important. 

Mr  Carter.  —  You  think  section  14  is  important,  —  very  well;  sec- 
tion 14  is  —  "  It  is  likewise  interdicted  to  foreign  ships  to  carry  on  any 
traffic  or  barter  with  the  natives  of  the  islands,  and  of  the  northwest 
coast  of  America,  in  the  whole  extent  here  above  mentioned.  A  ship  con- 
victed of  this  trade  shall  be  confiscated". 

Now  here  was  an  assertion  of  sovereignty  over  the  whole  shore  on 
the  Asiatic  coast  from  Behring  Straits  down  to  the  island  of  Urup,  which 
is  about  where  the  boundary  now  is,  the  47lh  degree  of  north  latitude, 
and  it  extended  on  the  American  coast  from  Behring  Sea  down  to  the 
51st  degree  of  north  latitude. 

Sir  Richard  Webster.  —  From  Behring  Straits. 

Mr  Carter.  —  Yes,  I  mean  from  Behring  Straits — from  Behring  Straits 
down  to  the  51st  degree  of  north  latitude —  thus  carrying  Bussian  pre- 
tentions  further  south  on  the  American  coast  than  they  were  carried  by 
the  Charter  of  1799  which  limited  them  to  54°40'.  The  character,  there- 
fore, of  that  public  act  of  Russia,  as  far  as  the  shores  were  concerned  was 
unmislakeable.  It  assumed  absolutely  an  entire  sovereignty  over  them, 
and,  as  I  have  already  pointed  out,  it  is  perfectly  well  supported  by  her 
title  which  had  been  acquired  and  established  over  those  regions  upon 
principles  just  in  themselves  and  entirely  acceded  to  in  that  age  of 
discovery. 

What  was  the  character  of  that  assertion  in  respect  of  the  sea,  for 
that  is  the  important  question?  Was  it  an  assumption  of  dominion  on 
the  part  of  Bussia  over  the  whole  of  the  Behring  sea  and  of  the  North  Paci- 
fic Ocean  embraced  within  those  boundaries?  Did  it  assume  —  did  it 
purport  to  be  an  assumption  of  dominion  on  the  part  of  Bussia  of  the 
whole  of  Behring  sea  and  of  the  North  Pacific  Ocean  along  this  line?  I  do 
not  think  that  there  is  any  evidence  whatever  that  that  was  the  nature  or 
intention  of  it  -  -  none  at  all.  An  assumption  of  that  sort  would  have 
been  tantamount  to  an  assumption  by  Bussia  that  that  vast  extent  of  sea 
was  her  property  and  included  within  her  territory,  and  therefore  subject 
to  her  dominion  as  such.  But  there  is  nothing  in  this  ukase  of  1821  im- 


—  303  — 

porting  that  the  intention  of  Russia  was  to  make  any  such  pretensions 
in  the  way  of  authority  over  the  sea  as  that.  She  said  this.  The  pur- 
suits of  commerce,  whaling  and  fishery  and  of  all  other  industry  on  all 
islands,  ports  and  gulfs  including  the  whole  of  the  north-west  of  America, 
beginning  from  Behring  straits  to  the  51°  of  northern  latitude,  also  from 
the  Aleutian  islands  to  the  east  coast  of  Siberia  as  well  as  along  the  Kurile 
islands  from  Behring  straits  to  the  east  end  of  the  island  of  Urup,  namely, 
to  45°  50'  northern  latitude  is  exclusively  granted  to  Russian  subjects. 
That  was  a  grant  of  colonial  trade  to  Russian  subjects  and  of  colonial 
trade  alone.  That  is  the  grant,  —  the  principal  thing  made,  and  that  is 
all.  That  is  what  Russia,  according  to  the  ideas  of  that  age,  had  a  per- 
fectly indisputable  right  to  do.  Nothing  was  more  clearly  admitted  in 
that  time  than  that  every  European  nation  —  every  nation,  had  a  right  to 
arrogate  to  itself  the  exclusive  benefit  of  trade  with  its  colonies,  and  to 
prohibit  any  other  nation  from  engaging  in  such  trade,  and  to  take  such 
measures  as  were  necessary  to  enforce  such  an  exclusion  of  other  nations 
as  that.  That  was  perfectly  clear.  Now  that  grant  Russia  made.  What 
did  she  do  next?  Assert  any  dominion  over  the  seas,  in  the  nature  of 
sovereign  dominion,  I  mean?  Not  at  all.  It  is  therefore,  (that  is  in  con- 
sequence of  this  grant,  and  for  the  purpose  of  protecting  this  grant,)  pro- 
hibited to  all  foreign  vessels  not  only  to  land  on  the  coasts  and  islands 
belonging  to  Russia,  as  stated  above,  but  also  to  approach  them  within 
less  than  one  hundred  Italian  miles,  the  transgressors  vessel  is  subject  to 
confiscation  along  with  the  \\hole  cargo. 

Senator  Morgan.  --  That  is  not  an  obsolete  doctrine  now. 

Mr  Carter.  —  Of  the  right  of  a  nation  to  assume  to  itself  the  right  to 
its  colonial  trade? 

Senator  Morgan.  —  Yes. 

Mr  Carter.  --  No,  not  at  all  obsolete.  It  is  an  admitted  doctrine,  as 
much  as  ever,  that  every  nation  has  a  right  to  assert  to  itself  the  exclusive 
benefits  of  its  colonial  trade.  Now  all  that  Russia  undertook  to  do  upon 
the  sea  was  to  adopt  a  measure  designed  to  protect  the  exclusive  grant 
which  it  had  made  of  its  colonial  trade ;  and  I  have  next  to  observe  that 
it  adopted  the  measures  which  in  that  age  were  generally  adopted  for  the 
purpose  of  carrying  out  such  an  object,  namely,  to  interdict  the  approach 
of  a  foreign  wessel  within  a  certain  line  of  the  coast  —  interdict  its  ap- 
proach. 

Now,  what  was  the  reason  of  that?  Well,  the  law,  or  the  general 
rules  of  international  law  which  limit  the  sovereignty  of  a  nation  to  a 
strip  of  the  sea,  three  miles  in  width,  along  its  coast,  was,  I  will  not  say, 
as  well  known  and  acknowledged  in  that  age  as  it  now  is,  but  it  was  nearly 
so.  It  was  perfectly  familiar  at  that  time,  it  was  familiar  to  the 
statesman,  to  the  jurist,  to  the  legislators  of  the  world;  not,  perhaps, 
so  indisputably  established  as  now,  for  the  freedom  of  the  seas 
was  subject  to  more  limitation  at  that  date  than  now;  but  still, 
that  was  then  a  recognized  doctrine.  But,  of  course,  the  territo- 
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rial  limit  of  a  nation  could  not  be  the  limit  beyond  which  it  could 
not  exercise  any  measure  of  prohibition  for  the  purpose  of  protecting  an 
interest  which  attached  to  the  shore.  It  would  not  be  possible  at  any  time 
for  a  nation  to  preserve  its  own  exclusive  right  to  its  colonial  trade  unless  it 
was  enabled  to  interdict  the  approach  of  foreign  vessels  from  a  much 
greater  width  of  the  sea  than  three  miles. 

If  a  foreign  vessel  was  entitled  to  come  within  a  distance,  say,  of 
4  miles  from  the  coast,  and  then  to  come  to  an  anchor  and  await  a  favo- 
rable moment  for  slipping  in  on  the  shore  upon  some  particular  point, 
the  exclusive  benefit  of  colonial  trade  could  not  he  secured  to  a  nation. 
In  order  to  effectually  prohibit  it,  a  nation  must  be  permitted  to  prohibit 
vessels  from  "  hovering  ".  as  it  was  called. 

The  President.  —  Do  you  mean  to  say  that  confiscation  could  lake 
place  only  within  territorial  waters? 
Mr  Carter.  --No. 

The  President.  — You  say  that  the  transgression  could  be  punished, 
and  the  vessel  seized,  beyond  territorial  waters,  within  the  100  miles? 

Mr  Carter.  -  -  What  1  mean  to  say  is  this  —  lhat  the  offence  which 
involved  confiscation  would  he  committed  by  the  approach  of  vessels 
within  100  miles. 

The  President. —  Could  that  offence  be  punished  by  confiscation  and 
actual  seizure  beyond  territorial  waters? 

Mr  Carter.  —  I  shall  have  occasion,  presently,  to  say  that  the  offence, 
if  committed,  could  be  punished  by  confiscation  and  seizure,  not  only 
beyond  the  3  mile  limit,  but  beyond  the  100  mile  limit. 

The  President.  —  That  is  your  interpretation  of  the  Treaty  ? 
Mr  Carter.  —  The  Treaty  is  silent  on  that  point,  but  it  is  one  of  the 
consequences  of  the  prohibition,  if  the  prohibition  is  valid.  In  order  to 
show  what  measures  were  usually  resorted  to  for  the  purpose  of  protec- 
ting colonial  trade,  and  what  measures  were  sanctioned,  1  may  refer  the 
learned  Arbitrators  to  a  decision  of  Chief  Justice  Marshall  iu  the  Supreme 
Court  of  the  United  Slates  in  the  case  of  Church  v.  Hubbard.  The  Jud- 
gment is  reported  in  the  2nd  volume  of  Cranch's  Reports ,  page  187. 
Chief  Justice  Marshall  in  that  case  says  —  "  That  the  law  af  nations  pro- 
hibits the  exercise  of  any  acts  of  authority  over  a  vessel  in  the  situation  of 
the  'Aurora'  "  — that  was  the  vessel  concerned  in  that  case  —  "  And  that 
this  seizure  is  on  that  account  a  mere  maritime  trespass  not  within 
the  exception,  cannot  be  admitted  ".  The  "  Aurora  "  was  on  the  high 
seas  at  that  lime.  This  was  a  case ,  I  might  explain  to  the  learned 
Arbitrators,  upon  a  policy  of  marine  insurance,  and  that  policy  of  marine 
insurance,  contained  a  warranty  that  the  vessel  should  not  engage  in  pro- 
hibited trade.  The  vessel  had  been  taken  by  a  Spanish  cruiser  as  having 
been  engaged  in  a  trade  prohibited  by  the  law  of  Spain,  and  she  was  cap- 
tured far  outside  the  3  mile  limit  for  an  offence  of  being  within  a  limit 
much  narrower  than  the  one  within  which  she  was  captured. 
Mr  Justice  Harlan.  —  In  time  of  peace  or  war? 
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Mr  Carter.  —  In  time  of  peace. 

The  President.  —  The  offence  had  been  committed  within  the  limits? 

Mr  Carter.  —  The  law  of  Spain  contained  a  prohibition  against 
vessels  coming  within  a  certain  limit.  This  vessel  had,  it  was  alleged, 
come  within  that  limit. 

Senator  Morgan.  —  What  was  the  limit? 

Mr  Carter.  —  I  do  not  remember  the  extent  of  it. 

Senator  Morgan.  —  More  than  three  miles? 

Mr  Carter.  -  More  than  three  miles,  much  more  than  three 
miles.  The  vessel  had,  as  was  alleged,  committed  an  offence  against 
that  kuv  of  Spain  designed  to  protect  her  trade,  and,  having  com- 
mitted that  offence,  a  Spanish  cruiser  seized  her  far  out  at  sea,  and 
the  Insurance  Company  set  that  up  as  a  defence  against  their  liability 
on  the  policy.  The  argument  on  the  part  of  the  Plaintiff  in  the  suit, 
seeking  to  recover  on  a  marine  policy,  was,  that  she  was  not  engaged  in 
a  prohibited  trade,  and  that  if  she  was,  she  could  not  be  captured  by  a 
Spanish  cruiser  out  at  sea  in  the  manner  in  which  she  was,  and  that  no 
nation  had  an  authority  to  say  that  a  vessel  should  not  come  within  a 
certain  distance  from  the  shore  greater  than  the  ordinary  territorial  limit 
of  three  miles. 

Chief  Justice  Marshall  says  : 

That  the  law  of  nations  prohibits  the  exercise  of  any  act  of  authority  over  a  vessel 
in  the  situation  of  the  Aurora,  and  that  this  seizure  is,  on  that  account,  a  mere  ma- 
ritime trespass  not  within  the  exception,  cannot  be  admitted.  To  reason  from  the 
extent  of  the  protection  a  nation  will  afford  to  foreigners,  to  the  extent  of  the 
means  it  may  use  for  its  own  security,  does  not  seem  to  be  perfectly  correct.  It 
is  opposed  by  principles  which  are  universally  acknowledged.  The  authority  of 
a  nation  within  its  own  territory  is  absolute  and  exclusive.  The  seizure  of  a  vessel 
within  the  range  of  its  cannon  by  a  foreign  force  is  an  invasion  of  that  territory, 
and  is  a  hostile  act  which  it  is  its  duty  to  repel. 

But  its  power  to  secure  itself  from  injury  may  certainly  be  exercised  beyond 
the  limits  of  its  territory.  Upon  (his  principle,  the  right  of  a  belligerent  to  search 
a  neutral  vessel  on  the  high  seas  for  contraband  of  war  is  universally  admitted, 
because  the  belligerent  has  a  right  to  prevent  the  injury  done  to  himself  by  the 
assistance  intended  for  his  enemy.  So,  too,  a  nation  has  a  right  to  prohibit  any 
commerce  with  its  colonies.  Any  attempt  to  violate  the  laws  made  to  protect  this 
right  is  an  injury  to  itself  which  it  may  prevent,  and  it  has  a  right  to  use  the  means 
necessary  for  its  prevention.  These  means  do  not  appear  to  be  limited  within  any 
certain  marked  boundaries,  which  remain  the  same  at  all  limes  and  in  all  situa- 
tions. If  they  are  such  as  unnecessarily  to  vex  and  harass  foreign  lawful  com- 
merce, foreign  nations  will  resist  their  exercise.  If  they  are  such  as  are  reasonable 
and  necessary  to  secure  their  laws  from  violation,  they  will  be  submitted  to.  In 
different  seas  and  on  different  coasts  a  wider  or  more  contracted  range  in  which  to 
exercise  the  vigilance  of  the  Government  will  be  assented  to.  Thus  in  the  Channel 
—  "  (that  is  the  British  Channel)  "  -  where  a  very  great  part  of  the  commerce  to 
and  from  all  the  world  of  Europe  passes  through  a  very  narrow  sea  the  seizure  of 
vessels  on  suspicion  of  attempting  an  illicit  trade  must  necessarely  be  restricted  to 
very  narrow  limits;  but  on  the  coast  of  south  America,  seldom  frequented  by  vessels 
but  for  the  purpose  of  illicit  trade,  the  vigilance  of  the  Government  may  be  exten- 
ded somewhat  further,  and  foreign  nations  submit  to  such  regulations  as  are  reason- 
able in  thems  elves  and  are  really  necessary  to  secure  that  monopoly  of  colonial 
commerce,  which  is  claimed  by  all  nations  holding  distant  possessions.  If  this 
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right  be  extended  loo  far,  the  exercise  of  it  will  be  resisted.  It  has  occasioned  long 
and  frequent  contests  which  have  sometimes  ended  in  open  war.  The  English  it 
will  be  well  recollected,  complained  of  the  right  claimed  by  Spain  to  search  their 
vessels  on  the  high  seas,  which  was  carried  so  far  that  tho  Guarda  Costas  of  that 
nation  seized  vessels  not  in  the  neighbourhood  of  their  coasts.  This  practice  was 
the  subject  of  long  and  fruitless  negotiations,  and  at  length  of  open  war.  The 
right  of  the  Spaniards  was  supposed  to  be  exercised  unreasonably  and  vexatiously, 
but  it  never  was  contended  that  it  could  only  be  exercised  within  the  range  of  the 
cannon  from  their  batteries. 

Indeed,  the  right  given  to  our  own  revenue  cutters  to  visit  vessels  four  leagues 
from  our  coasts  is  a  declaration  that  in  the  opinion  of  tho  American  Government 
no  such  principle  as  that  contended  for  has  a  real  existence. 

Mr  Justice  Harlan.  —  Mr  Carter,  my  brother  Arbitrator  asks  me 
what  is  the  date  of  that  decision? 

Mr  Carter.  —  The  date  does  not  appear  here;  but,  from  the  period, 
I  should  say  1804  or  1805. 

Mr  Phelps.  —  The  extract  from  the  case  is  printed  at  page  181  of  our 
printed  argument. 

Sir  Charles  Russell.  —  But  the  date  does  not  appear. 

The  President.  --  I  should  like  to  ask  whether  it  is  your  contention 
that  these  principles  are  still  prevailing  in  actual  modern  internationallaw  ? 

Mr  Carter.  --  Undoubtedly. 

The  President.  —  That  is  your  contention  ? 

Mr  Carter.  —  That  is  our  contention,  —  not  only  our  contention,  but 
we  suppose  there  can  be  no  sort  of  dispute  on  that  point. 

The  President.  —  It  may  be  open  to  observations  on  the  other  side. 

Mr  Carter.  --It  may  be  open  to  observations  on  the  other  side;  but 
when  the  other  side  come  to  make  their  observations  upon  that  point, 
they  will  have  to  upset  the  opinion  of  Lord  Chief  Justice  Cockburn  of 
Great  Britain.  But  in  the  celebrated  case  of  Regina  V.  Keyn  not  very 
long  ago  decided,  and  which  engaged  the  attention  of  a  large  number  of 
the  learned  judges  of  England ,  this  very  passage  that  I  have  read  from 
the  opinion  of  Chief  Justice  Marshall  was  quoted,  and  quoted  with  entire 
approbation  by  Lord  Chief  Justice  Cockburn. 

The  President.  —  Certainly  it  is  an  important  authority  at  any  rate. 

Mr  Carter.  —  Now  what  was  the  character  of  this  assertion  of  autho- 
rity by  Russia  of  general  dominion  over  the  seas?  —  An  extension  of  her 
territory  over  the  whole  of  Behring  sea  and  parts  of  the  Pacific  ocean?  - 
Of  a  right  against  foreign  nations  in  respeet  of  those  seas  ?  —  Of  a  right  to 
exclude  foreign  nations  from  those  seas?  —  A  right  to  assert  in  respect  of 
Behring  sea,  and  a  part  of  the  Pacific  ocean,  of  the  old  and  supposed  to 
be  exploded  doctrine  of  mare  clausum  ?  —  Was  that  the  nature  of  the 
contention  set  out?  —  Not  at  all ;  it  is  not  open  to  that  interpretation  at 
all.  It  was  a  grant  to  a  private  company  of  the  exclusive  privilege  of 
colonial  trade,  to  which  Russia  had  an  indisputable  title,  and  it  was  the 
adoption  of  a  preventive  and  protecting  regulation  designed  to  prohibit 
any  interference  with  that  trade  by  other  nations  which  she  had  an  equal 
right  to  adopt.  It  is  apparent  on  the  face  of  it.  Is  says,  "  We  therefore 
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interdict  all  vessels  from  approaching  the  coast  within  100  miles  "  Why? 
—  because  we  have  made  this  grant,  and  for  the  purpose  of  protecting 
that  grant.  Now  that  interdiction  of  100  Italian  miles  may  have  been 
reasonable  or  unreasonable  —  that  is  another  question  ;  but  the  principle 
upon  which  it  was  made  —  the  doctrine  upon  which  it  was  founded  is 
justified  not  only  by  the  practice  of  nations,  but  by  every  just  rule  of  in- 
ternational law;  and  it  stands  as  good  to-day  as  it  was  in  that  time. 

I  have  said  it  may  have  been  unreasonable.  Let  rne  say  now  that  it 
was  in  the  highest  degree  reasonable  although  that  is  not  important  here. 
You  will  remember  the  observation  of  Chief  Justice  Marshall  in  the  cita- 
tion I  have  just  read  from  his  opinion,  which  was  to  the  effect  that  an  ex- 
clusion of  the  vessels  of  a  nation  on  a  frequented  coast  which  was  the 
general  pathway  of  commerce  —  an  exclusion  of  foreign  vessels  to  a  great 
extent  of  the  coast,  would  he  unreasonable  and  would  not  he  submitted  to 
by  other  nations  —  it  would  interfere  with  their  commerce  too  much. 
But  in  the  case  of  a  distant  and  remote  sea  where  there  was  little  com- 
merce, and  where  the  purposes  of  vessels  in  entering  the  sea  would  be  at 
once  observable,  why  a  larger  exclusion  might  well  enough  be  justified. 

Now  applying  those  very  reasonable  views  to  the  present  case,  for 
what  purpose  could  a  vessel  entering  Behring  sea  in  the  year  1821, 
other  than  a  Bussian,  have?  Whaling  was,  at  that  time,  very  little,  if 
at  all,  practised.  It  is  possible  that  a  ship  might  go  up  there  for  the 
purposes  of  whaling,  but  it  was  very  little  practised.  The  probabilities 
were,  if  any  vessel  were  found  in  those  seas,  it  was  for  the  purpose  of  en- 
gaging in  this  trade  connected  with  the  shores  there ;  and  therefore  the 
probability  was  that  she  was  attempting  to  engage  in  an  illicit  trade  in 
which  she  had  no  right  to  participate.  The  very  circumstance  that  she 
was  in  that  region  whether  100  or  200  miles  from  land,  was  a  suspicious 
circumstance  and  justified  her  being  treated  as  engaged  in  a  suspicious 
and  illicit  business. 

The  President.  —  Do  you  mean  to  say  that  if  the  ship  had  been  enga- 
ged in  whaling  that  would  have  been  the  same  case?  —  That  that  would 
have  been  what  is  called  "  illicit  ",  according  to  the  Bussian  grant? 

Mr  Carter.  -  -  It  would  have  applied  undoubtedly  to  a  vessel  if  her 
object  had  been  whaling ;  and  yet,  if  her  object  had  been  whaling,  it 
would  not  have  been  an  unlawful  object  on  general  principles  ;  that  is  on 
the  assumption  I  have  gone  upon  —  that  it  was  not  the  purpose  of  Bussia 
in  this  Edict,  or  the  effect  of  that  Edict  to  assume  general  dominion  over 
the  seas.  A  whaling  vessel  might  be  in  Behring  sea  for  the  purpose  of 
whaling  and  might  be  within  100  miles  of  the  shore  without  necessarily 
subjecting  herself  to  an  unjust  suspicion  of  being  engaged  in  an  illicit 
trade ;  but  it  must  be  remembered  that  whaling  was  substantially  un- 
known at  that  time ,  and  therefore  there  was  not  likely  to  arise  any 
contingency  of  that  sort. 

There  is  another  instance  in  which  vessels  might  be  caught  in  Bebring 
Sea. 
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The  President.  —  Whaling  is  the  first  thing  mentioned  in  that 
Article  1  as  a  consequence  of  the  grant  —  the  rules  established. 

Sir  Charles  Russell.  •  -  And  fishing. 

The  President.  —  Do  you  make  a  difference  between  whaling  and 
fishing  according  to  the  text  of  this  grant? 

Mr  Carter.  —  No,  I  make  no  difference. 

The  President.  -  -  Whether  a  ship  is  engaged  in  whaling  which  is 
pointed  out  as  un  authorized. 

Mr  Carter.  —  The  grant  is  that  these  pursuits  are  forbidden  all  along 
these  coasts.  Nothing  is  forbidden  there  except  what  is  or  may  be  done 
on  the  coasts.  I  think  the  fair  interpretation  of  that  grant  does  not 
include  whaling  in  the  open  sea.  I  do  not  think  it  is  intended  to 
include  that. 

Mr  Phelps.  —  They  never  attempted  to  enforce  it. 

Mr  Carter.  —  No,  they  never  attempted  to  enforce  it. 

Sir  Charles  Russell  —  That  is  another  matter. 

The  President.  —  The  fishing  in  the  open  sea  would  be  interdicted 

Mr  Carter.  —  No,  I  think  not.  I  think  the  interdict  is  confined  to 
what  is  done  on  the  coast. 

The  President.  —  Within  the  100  miles. 

Mr  Carter.  —  No,  I  do  not  say  that.  It  does  not  say  it  is  interdicted. 
It  says.  —  "  The  pursuits  of  commerce,  whaling  and  fishery  :  and  of  all 
other  industry  on  all  islands,  ports,  and  gulfs  including  the  whole  of  the 
north-west  coast  of  America,  beginning  from  Behring's  straits  to  the  51°  of 
northern  latitude,  from  the  Aleutian  Islands  to  the  eastern  coast  of 
Siberia  as  well  as  along  the  Kurile  islands  from  Behring's  straits  to  the 
south  cape  of  the  island  of  Urup,  namely,  to  the  45°  50'  northern  latitude 
is  exclusively  granted  to  Russian  subjects  :  There  is  the  grant :  —  "  The 
pursuits  of  commerce  whaling,  and  fishery  and  of  all  other  industries  on 
islands,  ports,  and  gulfs. 

The  President.  —  The  transgression  is  only  when  the  whaling  or 
fishing  takes  place  along  the  coasts  or  on  the  coast  ? 

Mr  Carter.  —  On  the  coasts. 

The  President.  —  The  100  mile  limit  is  for  the  whole  thing  —  as 
being  suspicious. 

Mr  Carter.  — The  imposition  of  the  100  mile  limit  is  for  the  purpose 
of  preventing  infraction. 

The  President.  -  -  But  the  infraction  is  not  committed  within  the 
100  miles,  —  they  must  come  to  the  coast  themselves. 

Mr  Carter.  — Yes,  then  the  mere  going  within  100  miles  would  be  an 
infraction  of  that  prohibition. 

The  President.  —  Whatever  the  reason  be  ? 

Mr  Carter.  --  Yes,  but  you  must  separate  the  grant,  from  the  measure 
of  protection  which  was  contrived  for  the  purpose  of  securing  the  grant. 
Those  are  the  two  things.  The  grant  is  one  thing  ;  the  measure  of  pro- 
tection is  another;  now  the  measure  of  protection  is  violated  the  moment 


a  vessel  enters  the  100  mile  area  whatever  she  may  be  engaged  in  —  it  is 
not  necessary  then  to  carry  on  that  pursuit,  —  her  mere  presence  there 
is  a  violation. 

Now,  I  have  said  that  upon  the  face  of  this  Ukase  it  does  not  purport 
to  assume  dominion  over  any  part  of  the  sea,  —  it  purports  only  to  esta- 
blish a  defensive,  —  a  self-protecting  regulation  which  is  to  operate  over 
100  miles  of  the  sea ;  a  self-protecting  regulation  which  is  to  operate  over  so 
many  miles  of  the  sea.  And  let  me  say  here  (as  it  appears  to  be  exciting 
the  interest  of  the  Arbitrators  on  this  point),  that  such  things  were  extre- 
mely common,  and  are  common  to  the  present  day.  For  instance,  every 
nation  has  its  Customs  laws,  and,  of  course  there  are  universally  carried 
on,  to  a  greater  or  lesser  extent,  operations  designed  to  evade  those  laws, 
—  smuggling,  for  instance  and  one  great  instrumentality  by  which  smug- 
gling is  carried  out  is  for  a  vessel,  having  a  cargo  on  board  which  she 
wishes  to  land  without  paying  duty,  to  come  and  hover  off  the  coast  of  a 
nation,  and  wait  until  some  vessel,  acting  in  concert  with  her,  comes  out 
and  transships  her  cargo  at  sea.  That  is  a  common  method  carried  on 
in  smuggling  operations.  Now,  of  course,  a  nation  must  have  the  privi- 
lege of  preventing  that  in  some  way;  and  if  she  were  limited  to  excluding 
intended  smuggling  from  only  that  space  of  waters  which  is  expressed 
within  the  3  mile  limit,  she  would  be  almost  defenceless  against  it.  If  a 
vessel  intending  to  carry  on  smuggling  operations  is  permitted  to  come 
within  sight  of  a  shore,  where  she  can  be  perceived  from  the  shore,  why, 
she  would  be  able  to  carry  out  her  illicit  intent.  Therefore,  nations  must 
have  some  method  of  preventing  vessels  coming  within  sight  of  the 
shore. 

Senator  Morgan.  —  Is  your  present  argument  addressed  to  the  first 
and  second  points  of  the  6th  article  of  the  Treaty? 

Mr  Carter.  -  -  Well  it  is  not  addressed  particularly  to  any  article  of 
the  Treaty,  but  my  point  is  confined  to  an  explanation  of  the  real  nature 
of  this  prohibition  contained  in  the  Russian  ukase  of  1821. 

Senator  Morgan.  --  But  the  first  article  of  that  Treaty,  as  I  under- 
stand it. 

Mr  Carter.  —  Are  you  asking  me  with  regard  to  the  Russian  Treaty? 

Senator  Morgan.  -  -  No  the  printed  Treaty  between  the  United  States 
and  Great  Britain.  The  first  article,  as  I  understand  it,  does  not  require 
the  Arbitrators  to  pass  judgment  on  the  rightfulness  of  the  Regulation, 
but  merely  upon  its  assertion  and  exercise  on  the  part  of  Russia. 

Mr  Carter.  —  Yes,  I  know  it  does,  but  it  is  a  part  of  the  general  dis- 
cussion involved  here  —  not  only  its  actual  exercise,  but  also  its  right- 
fulness. 

It  is  not  important  for  us  to  maintain  its  rightfulness  in  the  slightest 
degree.  It  is  not  important  at  all;  but  still  it  is  a  fair  part  of  the  discus- 
sion on  this  question  to  say  that  not  only  was  Russia  endeavouring  to  meet 
this  assertion  of  authority  and  maintain  it,  but  that  the  assertion  was  a 
rightful  one  according  to  the  principles  of  that  day.  Now  for  the  purpose 
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of  showing  that,  let  me  illustrate  it  by  referring  to  what  are  called  "  Hove- 
ring Laws  ",  which  are  on  the  statute  books  of  Great  Britain,  and  the 
United  States,  and  France  as  well,  and  other  nations,  most  likely,  in 
relation  to  smuggling. 

They  prohibit  a  vessel  from  hovering  on  the  coast  within  a  space  of 
four  leagues —  twelve  miles.  They  prohibit  foreign  vessels  or  any  ves- 
sel, foreign  or  other,  from  hovering  there,  and  the  penally  for  hovering 
within  those  four  leagues  is  capture  and  confiscation. 

So  also  there  are  quarantine  laws  which  under  certain  circumstances 
require  vessels  at  certain  times  to  come  to  at  a  very  great  distance  from 
the  shore  —  much  further  out  than  three  miles  —  and  await  a  boarding 
vessel  there,  and  the  penally  for  a  violation  of  such  exactments  is  always 
caplure  and  confiscalion.  So  that  this  inslance  of  an  assertion  of  an  au- 
thority by  Russia  operative  over  a  great  distance  of  the  sea  beyond  the 
limit  of  three  miles  is  not  an  exceptional  exercise  of  authority  but  one 
commonly  resorted  to  —  always  resorled-to  when  there  was  the  necessity 
for  a  defensive  and  protective  measure  of  that  character. 

Without  going  any  further  into  that  discussion  at  this  time,  but  only 
for  the  purpose  of  showing  that  such  was  its  nature,  what  I  have  just  said 
goes  to  show  that  that  is  the  nature  of  this  regulation  upon  the  face 
of  it. 

I  have  now  to  point  out  to  the  learned  Arbitrators  that  that  was  the 
view  taken  of  it  by  Russia  at  the  time  when  it  was  protested  against.  It 
was  protested  against  by  Mr  John  Quincy  Adams,  then  Secretary  of  State 
of  the  United  States,  and  this  was  the  explanation  given  by  the  Russian 
Government.  I  read  from  the  Note  of  M.  de  Poletica,  page  133  of  the 
first  volume  of  my  Appendix. 

The  American  Government  doubtless  recollects  that  the  irregular  conduct  of 
these  adventurers,  the  majority  of  whom  was  composed  of  American  citizens,  has 
been  the  object  of  the  most  pressing  remonstrances  on  the  part  of  Russia  to  the 
Federal  Government  from  the  time  that  diplomatic  missions  were  organized  bet- 
ween the  countries.     These  remonstrances,  repeated  at  different  times,  remain 
constantly  without  effect,  and  the  inconveniences  to  which  they  ought  to  bring  a 
remedy  continue  to  increase.     Pacific  means  not  having  brought  any  alleviation  to 
the  just  grievances  of  the  Russian  American  Company  against  foreign  navigators  in 
the  waters  which  environ  their  establishments  on  the  north-west  coast  of  Ame- 
rica, the  Imperial  Government  saw  itself  under  the  necessity  of  having  recourse  to 
means  of  coercion,  and  of  measuring  the  rigour  according  to  the  inveterate  cha- 
racter of  the  evil  to  which  it  wished  to  put  a  stop.     I  ought,  in  the  last  place,  to 
request  you  to  consider,  Sir,  that  the  Russian  possessions  in  the  Pacific  Ocean, 
extend  on  the  northwest  coast  of  America,  from  Behring's  strait  to  the  fifty-first 
'%'ree  of  north  latitude,  and  on  the  opposite  side  of  Asia  and  the  islands  adjacent, 
^•the  same  strait  to  the  forty-fifth  degree.    The  extent  of  sea  of  which  these 
infractions  form  the  limits  comprehends  all  the  conditions  which  are  ordinarily 
The  Pi  shut  seas  (mers  fermtes)  and  the  Russian  Government  might  conse- 
p      ^  itself  authorized  to  exercise  upon  this  sea  the  right  of  sovereignty, 
r       r  l  that  of  entirely  interdicting  the  entrance  of  foreigners.     But  it  pre- 
of  protectionerting  its  essential  rights,  without  taking  any  advantage  of  localities. 
Those  are  the 
lection  is  ano>  have  rea(l  the  first  paragraph  of  that,  which  says  this  : 
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I  shall  be  more  succinct,  Sir,  in  the  exposition  of  the  motives  which  determined 
the  Imperial  Government  to  prohibit  foreign  vessels  from  approaching  the  north- 
west coast  of  America  belonging  to  Russia  within  a  distance  of  at  least  100  Italian 
miles.  This  measure,  however  severe  it  may  at  first  appear  is,  after  all,  but  a 
measure  of  prevention.  It  is  exclusively  directed  against  the  culpable  enterprises 
of  foreign  adventurers,  who,  not  content  with  exercising  upon  the  coasts  above 
mentioned  an  illicit  trade  very  prejudicial  to  the  rights  reserved  entirely  to  the 
Russian  American  Company,  take  upon  them  besides  to  furnish  arms  and  ammu- 
nition to  the  natives  in  the  Russian  possessions  in  America,  exciting  them  likewise 
in  every  manner  to  resist  and  revolt  against  the  authorities  there  established. 

So  we  have  not  only  the  fair  interpretation  of  the  Ukase  itself,  but  the 
express  declaration  of  the  Russian  Government  that  this  prohibition  of 
the  entering  of  foreign  vessels  within  100  miles  of  the  shores,  along  this 
whole  coast,  was  not  designed  as  an  assertion  of  sovereignty  at  all,  but 
only  to  defend  the  colonial  trade  of  Russia  against  illicit  invasions  of  it  by 
foreigners.  And  Mr  Middleton,  the  American  Minister  at  Saint-Peters- 
burg at  that  time,  addressed  a  note  to  Mr  Adams  in  which  he  says  this  is 
the  purpose  which  the  Russian  Government  had  in  view  in  making  the 
declaration  of  this  Ukase.  I  will  read  an  extract  from  a  letter  of  Mr  Mid- 
dleton to  Mr  Adams,  which  is  found  at  page  135  of  the  first  volume  of  our 
Appendix.  The  particular  passage  to  which  I  refer  is  very  nearly  at  the 
top  of  page  136.  It  says  : 

To  Mr  Speransky,  Governor  General  of  Siberia,  who  had  been  one  of  the  com- 
mittel  originating  this  measure  I  stated  my  objection  at  length.  He  informed  me 
that  the  first  intention  had  been  (as  Mr  Poletica  afterwards  wrote  you)  to  declare  the 
Northern  portion  of  the  Pacific  Ocean  as  mare  clausum,  but  that  idea  being  aban- 
doned, probably  on  account  of  extravagance,  they  determined  to  adopt  the  more 
moderate  measure  of  establishing  limits  to  the  maritime  jurisdiction  on  their  coasts, 
such  as  should  secure  to  the  Russian  American  Fur  Company  the  monopoly  of  the 
very  lucrative  traffic  they  carry  on. 

The  President.  —  Is  there  any  evidence  from  the  north  that  the  Rus- 
sian Government  at  anytime  previous  to  this  correspondence  had  asserted 
the  rights  of  mare  clausum  —  the  rights  of  sovereignty  over  Behring  sea? 

Mr  Carter.  —  None  whatever. 

The  President  .  -  -  No  evidence  of  that  sort? 

Mr  Carter.  —  No  evidence  of  that  sort,  neither  before  nor  since  in  my 
view,  unless  this  constitutes  an  assertion  of  the  law  of  sovereignty  which 
I  do  not  think  it  does. 

The  President.  -  -  That  is  a  position  they  might  have  asserted.  They 
said  they  might  have  asserted  it  but  at  the  same  time  they  said  they  did 
not  assert  it. 

Mr  Carter.  -  -  Yes,  they  suggested  they  had  the  right  to  assert  it  but 
at  the  same  time  they  protested  that  they  had  not  asserted  it  in  fact. 

Now,  having  described  this  ukase  of  1821  and  the  nature  of  it,  such  as 
it  appears  to  be  from  a  fair  interpretation  on  the  face  of  it,  with  the  decla- 
rations the  Russian  Government  have  made  in  reference  to  it,  1  next  pro- 
ceed to  call  the  attention  of  the  Arbitrators  to  the  notice  which  was  taken 
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of  it  by  the  American  and  the  British  Governments.  But  the  particular 
subject  of  the  Protests  1  shall  postpone  for  a  few  moments  for  the  purpose 
of  dealing  more  particularly  with  the  question  of  the  rights  of  Russia  in 
or  over  Behring  sea  and  its  shores,  what  they  were,  and  the  place  which 
they  fill  in  our  argument  here,  and  the  place  which  they  fill  in  the  ques- 
tions which  are  submitted  to  the  Tribunal.  I  will  postpone  the  particu- 
lar consideration  of  the  Protests  of  Great  Britain  and  the  United  States 
until  I  have  made  some  observations  on  the  general  subject  of  this  Hus- 
sian  jurisdiction. 

We  see  now  what  the  claims  of  Hussia  were  by  this  ukase  of  1821, 
and  that  it  was  an  assertion  not  of  the  right  of  sovereignty,  but  of  a 
right  to  establish  a  protective  regulation,  operative  indeed  at  a  greater 
distance  than  3  miles  from  the  shore.  I  have  in  the  course  of  pointing 
that  out  somewhat  briefly  alluded  to  a  distinction  between  the  exercise  of 
full  and  sovereign  dominion  by  a  nation  over  a  sea  or  over  lands,  as  far 
as  it  goes,  and  the  exercise  of  a  self-protecting  power,  such  as  a  defen- 
sive regulation  of  this  sort  is.  I  want  to  follow  up  those  observations  a 
little  further  for  the  purpose  of  fixing  in  the  minds  of  theArbitrators  the 
real  nature  of  these  two  different  things  and  of  their  essential  difference. 

Now,  what  is  full  dominion  or  sovereignty  such  as  is  exercised  by 
a  nation?  What  is  it?  Well,  the  full  right  of  sovereignty  includes,  of 
course,  a  full  right  of  property  over  all  the  territory  to  which  that  sove- 
reignty extends,  —  a  full  right  of  property  ;  and  when  I  say  a  full  right 
of  property,  I  mean  ofabsolute  right  in  the  territory  over  which  it  extends. 
That  is  included  in  the  notion  of  sovereignty. 

The  President.  —  You  do  not  mean  property  in  the  civil  sense? 

Mr  Carter.  -  -  I  do  mean  property  in  the  civil  sense. 

Sir  Charles  Russell.  —  Surely  there  might  be  private  properly  in  a 
territory  over  which  there  is  sovereignty? 

Mr  Carter.  —  I  mean  property  in  the  civil  sense  ;  but  I  ought  perhaps 
to  explain  this.  Take  this  territory  of  France  on  which  we  stand.  Well, 
I  suppose  that  really  is  Government  property.  But  take  the  private  pro- 
perty in  the  land  in  any  particular  country.  Writers  on  the  laws  of  coun- 
tries separate  the  property  interest  into  two  parts,  one  of  them  they  call 
the  dominium  utile,  and  the  other  the  dominium  eminens.  The  dominium 
utile  is  the  right  to  use  and  enjoy ;  and  it  is  that  and  that  only  which  is 
vested  in  private  individuals.  The  rest,  —  the  dominium  eminens, 
which  means  the  absolute  property,  and  by  an  exercise  of  which  a  nation 
can  at  any  time  displace  the  individual  right  -  -  that  dominium  eminens 
is  vested  in  the  sovereign  power  alone,  —  in  the  Government ;  and  it  is 
that  sovereign  right  of  properly  which  I  mean  when  I  say  that  sovereignty 
embraces  the  full  property  in  the  territory  over  which  it  extends. 

In  the  next  place,  it  embraces  the  right  of  legislation  ovcf  the  whole 
territory,  —  the  right  of  legislation  in  respect  of  persons  and  things,  and, 
consequenty,  the  power  of  excluding  any  foreign  nation  or  its  citizens 
from  any  part  of  the  domain  which  it  covers.  It  embraces  the  full 
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right  of  Government,  and  that  is  necessarily  exclusive  of  every  other 
Government.  Of  course,  no  other  Government  can  make  a  single  regu- 
lation which  has  any  binding  force  upon  the  territory  of  a  foreign  Power. 

Now,  this  right  of  sovereignty,  embracing  property  and  the  right  of 
legislation  both,  is  necessarily  limited  by  a  rigid  boundary  line.  That  is 
one  character  of  sovereignty.  It  must  be  limited  by  a  rigid  boundary 
line.  The  property  cannot  be  held  unless  it  is  specified  and  described; 
and,  of  course,  the  laws  of  a  Government  must  be  absolutely  known, — the 
limits  of  them  must  be  absolutely  and  precisely  known;  they  cannot  shift 
and  vary  according  to  circumstances.  It  is,  therefore,  the  characteristic 
of  this  full  sovereignty,  which  a  nation  possesses  over  its  territory,  that  it 
is  limited  rigidly  by  a  boundary  line,  and  that  right  of  sovereignty  is 
possessed  by  the  Nation  as  a  Government,  as  an  organised  community, 
engaged  in  the  business  of  administering  the  laws  and  welfare  of  the  ter- 
ritory over  which  it  extends. 

Now,  there  is  another  class  of  rights  whieh  a  nation  may  enjoy,  and 
does  enjoy,  not  thus  rigidly  limited  by  a  boundary  line,  but  which  it  may 
exercise  wherever  it  goes  in  its  capacity  as  an  individual. 

First,  let  me  mention  the  great  right  of  self-defence.  That  accompa- 
nies a  nation  wherever  it  goes ,  and  it  may  be  exercised  by  a  nation  not 
because  it  is  a  government,  but  because  it  is  an  individual.  It  exercises 
this  right  of  self-defence  much  as  an  individual  exercises  it.  Each  one 
of  us  has  a  right  of  self-defence,  not  because  we  have  any  governmental 
power,  but  because  we  are  persons  who  have  rights,  and  that  is  one  of 
them ;  and  just  so  it  is  with  nations.  Wherever  they  have  a  right  to  be, 
there  they  can  exercise  those  powers  which  are  necessary  to  protect 
themselves  as  persons.  And,  in  addition  to  protecting  themselves  as 
persons,  they  may  protect  themselves  as  property  —  nations  being  incor- 
porate persons  --  I  mean  not  natural  persons  --  can  scarcely  be  touch- 
ed outside  the  limits  of  their  territory,  except  in  the  way  of  touching  their 
property;  and  I  say  those  rights  of  self-protection  may  be  exercised  by 
a  nation  wherever  the  nation  has  a  right  to  be;  and  a  nation  has  a 
right  to  be  anywhere  upon  the  high  seas.  A  nation  goes  wherever  its 
property  goes,  from  one  end  of  the  world  to  another,  and  it  exists  as  a 
nation  until  it  reaches  the  boundaries  of  some  other  nation.  It  cannot 
pass  those,  but  on  the  high  seas  all  the  nations  of  the  world  exist  together. 
Their  citizens  go  upon  those  seas;  their  commerce  goes  upon  those  seas; 
and  wherever  their  citizens  are,  and  their  commerce  goes,  there  the 
nation  goes;  there  its  power  goes  as  an  individual;  there,  if  its  property 
is  attacked,  or  its  citizens  are  attacked,  it  has  a  right  to  defend  them. 
It  is  the  great  right  of  self-defence.  And  it  has  a  right  to  use  just  such 
means,  methods,  and  weapons,  as  are  necessary  fully  and  perfectly  to  pro- 
tect itself.  That  is  not  because  it  is  a  government,  but  because  it  is  an 
individual,  and  has  a  right  to  be  on  the  great  high  way  of  nations,  and  to 
go  there  with  its  interests;  and  if  it  could  not  protect  its  interests,  why, 
how  in  the  world  could  they  be  protected  at  all? 
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Take  the  case  of  a  fleet  of  American  Merchantmen  which  might  be 
convoyed  by  American  men  of  war.  Suppose  it  is  attacked  somewhere 
on  the  high  sea,  cannot  it  defend  itself?  What  are  the  men  of  war  con- 
voying them  for  except  for  the  purpose  of  defence?  Of  course  it  can 
defend  itself.  And  wherever  its  property  is,  if  that  properly  is  in  any 
manner  assailed,  it  must  protect  it.  Commerce  could  not  otherwise 
exist.  The  intercourse  of  nations  could  not  subsist  except  upon  these 
principles.  Let  it  be  supposed  that  the  citizens  of  some  foreign  nation 
should  commit  a  trespass  on  the  property  of  the  United  States  some 
where  upon  the  seas,  and  those  persons  should  make  complaints  to  their 
own  Government  and  their  Government  should  go  to  the  nation  to  which 
the  trespassers  belong  and  complain  and  say  that  the  citizens  of  your 
nation  have  been  injuring  the  citizens  of  ours  in  respect  to  their  properly 
on  the  high  seas,  we  ask  you  to  make  redress.  What  would  they  say? 
Would  not  the  answer  be,  cannot  you  protect  your  own  citizens?  Have 
you  not  just  as  much  power  to  prolect  your  citizens  upon  the  high  seas 
as  we  have?  If  a  trespass  was  altempled  againsl  them  why  did  they  not 
resist  and  beat  off  the  Irespassers,  and  if  Ihey  were  nol  able  to  do  that 
why  then  they  must  resort  to  Courts  of  any  nation  in  the  world  to 
obtain  their  redress. 

But  these  principles  do  not  rest  on  any  theoretic  statement.  They 
have  been  universally  admitted  in  the  practice  of  nations,  and  it  is  absolu- 
tely true,  there  is  no  sort  of  qualification  to  the  proposition,  that  wherever 
a  nation  has  found  it  necessary  to  exert  acts  of  force  upon  the  high  seas,  in 
order  to  protect  its  own  rights  or  rights  of  its  own  citizens,  it  has  the 
right  to  exert  such  acts  of  force. 

There  are  many  illustrations  of  it.  Many  of  them  arise,  if  not  most 
of  them,  because  that  is  where  the  occasion  mostly  arises,  under  bellige- 
rent conditions.  Suppose  a  war  has  broken  out  between  Great  Britain 
and  the  United  States,  for  instance,  and  a  port  in  the  United  Slates  is  block- 
aded and  a  British  vessel  finds  a  vessel  belonging  to  France  allempling  to 
enter  that  blockaded,  port.  What  does  she  do?  Why,  captures  her,  and 
carries  her  in  for  confiscation.  Why?  Here  is  a  vessel,  aFrench  vessel, 
friendly  to  both  powers,  not  designing  to  injure  either  of  them,  enga- 
ged in  peaceful  commerce,  not  aiding  or  assisting  the  belligerents ;  and  yet 
when  she  attempls  to  enter  the  portof  oneoflhem,of  whom  she  is  afriend, 
the  other,  of  whom  she  is  also  a  friend,  takes  her  and  captures  her. 

How  is  that  to  be  defended?  Why,  it  is  defended  on  the  ground  of 
necessity.  Great  Britain  says  : 

I  am  carrying  on  a  war  with  the  United  States,  and  I  am  endeavoring  to  subdue 
the  United  States,  and  compel  her  to  come  to  a  peace  with  me.  I  have  a  right  to 
reduce  her  to  an  extremity  if  I  can;  and  here  you  are  carrying  her  provisions,  and 
what  not.  That  prolongs  the  war,  and,  therefore,  prevents  me  subduing  my  enemy, 
which  I  have  a  right  to  do,  and  I  therefore  take  your  vessel  and  capture  her  on  the 
high  seas. 

Take  again ,  the  case  of  contraband  of  war.     It  is  the  same-thing. 
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A  vessel  is  found  on  the  high  seas,  not  about  to  enter  any  port,  but 
bound  to  a  belligerent  port,  having  on  board  contraband  of  war.  What 
is  done?  She  is  taken  and  captured.  Why?  Because  she  is  attempting 
to  assist  an  enemy;  that  is,  she  is  doing  acts  which  amount  to  assistance, 
and  rendering,  therefore,  the  operation  of  one  of  the  belligerent  parties 
less  effective.  It  is  admitted  in  international  law  that  when  two  nations 
are  at  war  their  rights  are  supreme  over  other  nations,  and  they  have  a 
right  to  assert  those  rights  on  Ihe  high  seas,  because  they  are  necessary 
for  self-defence,  and  self-protection.  I  am  speaking  here  of  belligerent 
conditions. 

Let  me  now  pass  to  other  conditions,  peaceful  conditions,  some  of 
those  to  which  I  have  already-alluded,  —  the  defence  of  colonial  Trade. 
The  territory  of  a  nation  does  not  extend  but  3  miles  beyond  its  coast; 
we  all  know  that;  and  a  nation  cannot  extend  its  system  of  laws  beyond 
that  3  miles.  We  also  know  that.  But,  nevertheless,  it  has  a  right,  as 
a  person  has  a  right,  to  exert  the  authority  and  the  power  of  self  de- 
fence against  threatened  invasion  of  its  interests  by  other  persons;  and 
it,  therefore,  has  a  right  to  do  acts  which  are  necessary  for  that  purpose; 
and  the  line  up  to  which  it  may  exercise  its  authority  is  not  a  boundary 
line  upon  the  earths'  surface,  but  it  is  a  line  limited  by  necessity,  and  by 
necessity  alone.  The  right  is  created  by  necessity,  and,  of  course,  has 
no  other  limit  than  the  necessity  which  creates  it. 

The  same  is  the  case  with  respect  to  the  municipal  laws  of  various 
nations  designed  to  prevent  smuggling.  They  are  in  force  the  whole 
world  over,  and  have  been  in  force  for  centuries  and  ought  to  be.  They 
purport  to  be  municipal  regulations  and  municipal  laws;  and  they  are 
municipal  laws  in  every  sense  of  the  word. 

The  hovering  Statutes  of  Great  Britain,  forbidding  a  vessel  to  hover 
within  4  leagues  of  her  coast,  are  binding  upon  her  own  citizens  because 
they  are  laws.  Are  they  binding  upon  other  nations  because  they  are 
laws?  No.  They  are  binding  upon  other  nations  because  they  are 
defensible  acts  of  force  which  she  has  a  right  to  exert.  She  would  have  a 
right  to  exert  them  even  if  the  laws  had  not  been  passed.  If  Great  Britain 
had  no  hovering  law  upon  her  Statute-book,  she  would  have  a  right  to 
give  instructions  to  her  cruisers  to  prevent  vessels  hovering  on  her 
coast  that  were  calculated  to  excite  the  suspicion  that  they  were  engaged 
in  smuggling;  and,  if  other  Powers  complained  of  that,  the  only  ques- 
tion would  be  whether  it  was  reasonable  or  not.  Great  Britain,  having 
a  constitutional  Government,  cannot  very  well  capture  vessels  on  the 
high  seas  and  libel  them,  and  carry  them  in  for  condemnation  without 
a  system  of  municipal  law  providing  for  it.  Neither  can  the  United 
States.  Therefore,  in  such  countries,  it  is  necessary  to  have  municipal 
law  for  the  purpose  of  governing  the  seizing  of  vessels  in  the  exercise  of 
their  jurisdiction,  and  also  governing  their  proceedings  in  case  of  con- 
demnation. They  are  all  prescribed  by  municipal  law. 

These  municipal  laws  are  perfectly  valid  and  binding,  and  valid  and 
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binding  as  laws  upon  the  citizens  of  Great  Britain,  and  valid  and  binding 
upon  the  citi/.ens  of  other  Slates,  not  as  laws  but  because  they  are  rea- 
sonable for  the  exertion  of  a  self  defensive  power. 

The  circumstance  that  they  are  enacted  into  laws  does  not  of  course 
take  away  from  them  their  validity.  It  only  serves  to  render  them  more 
reasonable  because  it  subjects  foreign  citizens  only  to  the  same  rule  to 
which  citizens  of  the  country  are  themselves  subjected. 

Quarantine  Regulations  are  of  the  same  character.  A  nation  must 
have  the  right  to  protect  itself  against  the  entrance  of  contagious  di- 
seases. No  people  in  the  world  on  the  ground  that  the  seas  are  free  has 
a  right  to  bring  diseases  into  dangerous  proximity  to  the  coasts  of  an- 
other nation  and  if  for  the  purpose  of  keeping  infection  clear  from  the 
coasts  it  was  necessary  to  keep  vessels  100  miles  off  the  coasts  why,  the 
right  to  do  it  would  exist. 

There  is  no  such  thing  as  universal  rules  in  international  law  or  in 
respect  to  the  freedom  of  the  seas,  as  there  are  no  universal  rules  in  res- 
pect to  anything.  Everything  in  the  world  depends  upon  circum- 
stances. 

Whatever  right,  whatever  acts  of  power  it  is  necessary  for  a  nation  to 
assert  upon  the  high  seas  in  order  to  protect  its  own  essential  interests, 
if  they  are  fair,  if  they  are  moderate,  if  they  are  reasonable,  if  they  are 
suited  to  the  exigencies  of  the  case,  if  they  do  not  transcend  the  necessity 
which  creates  them,  they  are  valid,  and  all  other  nations  in  the  world  are 
bound  to  respect  them. 

The  President.  —  If  I  understand  you  aright,  your  contention  would 
be  that  action  of  nations  on  the  high  seas  is  founded  on  the  same  prin- 
ciples in  time  of  war  as  in  time  of  peace? 

Mr  Carter.  -  -  Precisely.  My  position  cannot  be  better  stated  than 
that.  What  gives  these  extraordinary  rights  to  nations  in  times  of  war 
is  necessity  —  the  necessity  of  self-defence.  The  same  necessity  can 
arise  in  times  of  peace  just  as  well,  and  whenever  it  does  arise  it  demands 
the  same  remedies,  and  the  same  remedies  are  applied. 

The  President.  —  Would  you  like  to  rest  awhile,  Mr  Carter? 

Mr.  Carter.  --  No,  I  am  not  at  all  tired. 

The  President.  — The  manner  in  which  you  express  your  views  inte- 
rests us  very  highly. 

Mr  Carter.  —  I  thank  you. 

Now,  this  right  of  self-defence  which  I  assert  and  which  is  so  en- 
tirely different  from  the  right  of  sovereign  jurisdiction,  does  not  militate  at 
all  with  the  freedom  of  the  seas.  It  asserts  the  freedom  of  the  seas.  It  is 
exceptional  in  its  character.  It  asserts  the  general  rule  of  the  freedom, 
of  the  seas,  but  says  notwithstanding  that  freedom,  there  are  instances 
ia  which  all  nations  are  subjected  to  certain  necessities  and  those  neces- 
sities beget  and  create  the  authority  to  use  reasonable  measures  of  de- 
fence and  protection.  All  reasonable  nations  will  accede  to  them  and 
do  accede  to  them,  and  consequently  they  have  had  their  place  in  all 
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time  on  the  statute  books  of  nations  and  have  never  led  to  contention 
except  in  cases  where  they  were  really  unreasonable  or  supposed  to  be  so. 

Senator  Morgan.  —  Mr  Carter,  I  believe  that  you  have  not  as  yet  read 
that  part  of  the  correspondence  between  the  two  Government,  relating  to 
the  question  of  an  assumption  of  damages  in  this  treaty  for  trespasses 
alleged  to  have  been  committed  against  the  Government  of  the  United 
States. 

Mr  Carter.  —  No ;  I  have  not. 

Senator  Morgan.  —  I  wanted  to  ask  you  if  in  the  correspondence 
that  led  up  to  this  treaty,  Great  Britain  did  not  refuse  to  admit  her  liability 
for  any  trespasses  by  her  nationals  upon  the  property  of  the  United 
States? 

Mr  Carter.  -  -  Well,  perhaps  she  did. 

Sir  Charles  Russell.  —  Certainly  she  did. 

Senator  Morgan.  —  She  did  refuse? 

Sir  Charles  Russell.  —  Certainly. 

Senator  Morgan.  —  And  that  was  the  reason  why  a  claim  for  damages 
on  the  part  of  the  United  States  was  excluded  from  this  treaty. 

Mr  Carter.  —  At  a  later  stage  in  my  argument  I  shall  deal  with  that 
matter;  but  it  does  not  seem  to  me  to  be  especially  relevant  here. 

Senator  Morgan.  —  It  seems  to  my  mind  to  be  exactly  in  point,  if  you 
will  allow  me.  Therefore,  I  ask  the  question ;  If  Great  Britain  refuse  such 
responsibility  for  trespasses  by  her  nationals  on  the  high  seas,  must  it 
not  follow  if  the  United  Sates  were  the  owners  of  this  property,  and  if 
Great  Britain  has  refused  to  become  responsible  for  the  trespass  by  her  sub- 
jects or  nationals  that  the  United  States  may  prevent  the  trespass  and  the 
consequent  damage  which  they  would  otherwise  suffer. 

Mr  Carter.  — In  my  humble  judgment  the  United  States  has  the  power 
to  prevent  the  trespass  and  the  consequent  damage  whether  Great  Britain 
is  willing  to  answer  for  the  damages  or  not. 

Senator  Morgan.  —  In  this  case  I  am  trying  to  get  at  the  history  of  it. 
That  matter  has  been  under  discussion  and  Great  Britain  has  refused  to 
become  responsible  for  the  trespasses  of  her  nationals. 

Sir  Charles  Russell. —  She  denied  that  there  was  any  trespass  upon 
the  property  of  the  United  States. 

Senator  Morgan.  -  -  I  understand  that.  My  question  is  predicated 
upon  the  supposition  that  there  was  a  trespass.  It  was  the  property  of  the 
United  States,  and  if  there  was  a  trespass,  has  not  Great  Britain  in  this 
very  negotiation  refused  to  be  come  responsible  and  excluded  it  from  this 
treaty  on  that  account.  That  is  the  point  I  wanted  to  get  at. 

Mr  Carter.  —  I  believe  that  to  have  been  the  case. 

Senator  Morgan.  --  I  think  that  is  pertinent. 

Mr  Carter.  --In  my  view  it  is  not  among  those  things  which  in  my 
mind  are  pertinent  to  the  present  discussion;  and  of  course  I  cannot  very 
well  argue  myself,  except  by  employing  those  grounds  and  reasons  which 
in  my  mind  seem  to  be  material. 
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Senator  Morgan.  -  -  1  was  only  claiming  the  right  to  have  the  dif- 
ficulty in  my  mind  cleared  up. 

The  President.  -  -  Perhaps  the  Counsel  on  either  side  will  clear  the 
matter  up  later  on. 

Senator  Morgan.  -  -  1  trust  I  am  not  loo  early  with  the  suggestion 
because  it  is  an  important  matter  in  the  case,  and  I  shall  expect  to  hear 
argument  upon  it  on  both  sides. 

Mr  Carter.  —  I  will  give  to  that  question  the  attention  which  from 
the  interrogatory  of  the  learned  arbitrator  it  seems  to  deserve. 

I  have  said  that  this  position  which  I  am  seeking  to  maintain  of  the 
right  to  self-protection,  as  distinguished  from  any  assertion  of  sovereignty, 
is  not  in  conflict  with  the  ordinary  doctrine  of  the  freedom  of  the  seas  in 
any  particular.  It  admits  that  doctrine,  stands  upon  it,  and  asserts  it  only 
as  exceptional,  justifiable  in  cases  of  necessity;  and  then  justifiable  only 
up  to  the  extent  of  that  necessity.  But  in  respect  to  the  freedom  of  the  seas, 
the  position  which  we  maintain,  does  assert  one  thing,  however,  with 
positiveness.  That  is,  that  however  free  the  seas  may  be  in  the  just 
sense  of  the  word  they  are  not  free  anywhere  in  any  quarter  of  the 
globe,  at  any  distance  from  the  shore  --three  miles  or  three  hundred 
miles  —  to  the  commission  of  wrong,  and  whether  a  thing  is  wrong  or  not 
when  committed  on  the  high  seas  is  just  as  easily  determinable  as  it  would 
be  if  the  dominion  of  some  municipal  power  extended  over  it.  In  other 
words,  our  position  is  that  there  is  no  part  of  the  globe,  on  the  sea  or  on 
the  land,  that  is  not  under  the  dominion  of  law,  and  under  the  domi- 
nion of  a  law  which  the  courts  of  every  nation  will  take  notice  of,  even 
the  municipal  tribunals,  and  under  the  dominion  of  a  law  which  this  tri- 
bunal as  an  international  one,  will  particularly  take  notice  of. 

I  have  been  thus  explicit  upon  this  subject,  and  have  devoted  to  it  the 
attention  which  I  have  devoted  for  the  reason  that  I  think  there  has  been 
a  considerable  contention  upon  it.  There  is  a  contention  in  relation  to 
it  in  the  opinion  of  writers  upon  international  law.  They  have  not  as 
a  general  rule  pointed  out  these  two  distinct  and  different  species  of 
authority  which  a  nation  may  exercise.  They  have  not  clearly  defined 
them.  They  have  not  placed  upon  them  the  limitations  which  clearly 
attach  to  them. 

There  is  a  contention  about  them  in  the  discussion  of  diplomatists. 
There  is  a  good  deal  of  confusion  on  those  two  subjects  in  the  diplomatic 
communications  between  Great  Britain  and  America  in  respect  to  the 
subjects  of  this  controversy.  That  confusion  has  found  its  way  into  the 
terms  of  the  treaty  itself  and  will  be  found  in  the  submission  of  the  ques- 
tions which  are  submitted  to  this  Tribunal.  And  let  me  say  that  that 
confusion  has  arisen  to  a  very  considerable  extent  from  the  use  of  an 
ambiguous  word  --  "  jurisdiction  "  —  to  characterize  and  define  both 
things.  Both  these  species  of  authority  are  spoken  of  by  jurists,  by 
lawyers  in  text  books,  and  elsewhere  under  the  general  name  of  jurisdic- 
tion, and  thus  that  word  has  become  one  of  ambiguous  import. 
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The  word  "  jurisdiction  "  has  sometimes  been  used  when  we  speak  of 
the  jurisdiction  ot'a  nation  in  a  certain  narrow  and  rigid  sense  as  describing 
the  sovereign  right  of  legislation;  that  is  to  say  as  describing  that  author- 
ity the  exercise  of  which  is  necessarily  limited  by  a  boundary  line.  It 
has  been  used  sometimes  in  that  narrow  sense  and  at  other  times  it  has 
been  used  to  describe  any  act  of  authority  which  a  nation  might  commit, 
whether  within  that  line  or  outside  of  it.  A  similar  ambiguity  is  found  in 
the  use  of  the  word  "  jurisdiction  "  in  relation  to  matters  of  municipal 
law.  We  sometimes  speak  of  a  court  having  jurisdiction  in  a  particular 
controversy.  That  means  that  it  has  a  jurisdiction  to  enquire  into  the 
merits  of  the  controversy  and  to  dispose  of  those  merits  by  a  definitive 
judgment.  It  means  that  generally;  but  we  sometimes  say  also  that  a 
court  has  jurisdiction  to  do  a  certain  thing,  meaning  by  it  that  it  has  the 
power  to  do  a  certain  thing.  We  sometimes  speak  of  the  jurisdiction  of 
a  municipal  officer  merely  to  describe  the  power  of  the  officer.  We  say 
that  a  taxing  officer  has  the  jurisdiction  to  assess  certain  persons  for 
taxation.  We  mean  by  it  that  he  has  the  power  to  do  it,  and  that  is  all 
we  mean.  Jurisdiction  has  no  proper  application  to  such  an  authority 
as  that;  and  it  is  from  this  ambiguous  use  of  this  word  that  much  of  the 
doubt  and  difficulty  respecting  the  subject  has  arisen. 

Now  what  has  been  the  claim  of  the  United  States  in  the  course  of  this 
controversy  in  respect  to  the  nature  of  the  authority  acquired  by  Russia 
in  Behring  sea,  and  of  the  rights  which  Russia  had  gained  in  that  sea,  and 
the  rights  the  United  States  has  consequently  gained  by  the  acquisition  of 
Alaska  from  her.     Has  the  United  States  ever  maintained  at  any  time 
in  the  course  of  this  controversy  that  Russia  had  acquired  a  dominion 
over  Behring  sea,  giving  a  general  right  of  legislation  over  Behring  sea  as 
if  that  sea  were  a  part  of  her  territory,  and  that  the  United  States  had  in 
consequence  as  the  successor  of  Russia  acquired  any  such  right  as  that? 
Has  the  United  States  ever  made  any  such  claim  as  that?     Never.     At 
no  time  in  the  course  of  this  controversy  has  it  ever  made  any  claim  of 
that  sort  or  hinted  a  claim  of  that  sort.     It   has   always  put  its  case 
upon  other  and  very  different  grounds;  namely  that  Russia  had  pro- 
perty  interests  -  -  interests  in  the  nature  of  colonial  trade  and  other 
industries  --  carried  on  on  the  shores  of  Behring  sea,  which  gave  her  a 
right  to  adopt  protective  measures  which   might  be   operative  indeed 
over  a  reasonable  extent  of  the  sea  as   defensive  measures,   and   that 
such  rights  as  that  the  United  States  has  also,  not  because  it  acquired 
them  from   Russia  -  -  because  it   would  have  them  without  any  such 
acquisition;  and  the  only  aid  that  it  has  asserted  as  having  been  derived 
from  Russia  was  the  fact  that  Russia   had  established  these  protective 
Regulations  in  Behring  sea,  and  that  other  nations  of  the  world,  including 
Great  Britain,  had  acquiesced  in  them;  that  Great  Britain  was  not  now  in 
a  condition  to  complain  of  them. 

It  has  been,  however,  the  effort  —  I  say  the  effort,    I  suppose  it  has 
been  the  belief  —  of  the  learned  counsel  who  have  had  the  interests  of 
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Great  Britain  in  charge,  lo  impute  lo  llic  United  Stales  the  position  of 
asserting  for  herself  as  having  derived  from  Russia  a  dominion  in  Behring 
sea  —  a  sovereign  dominion  over  that  sea.  That  position  has  been  im- 
puted lo  the  Uniled  Slates  by  the  Case  of  Great  Brilain,  and  industriously 
imputed  to  it.  I  do  not  think  there  has  ever  been  any  good  foundation 
for  that. 

In  the  Case  of  Great  Britain,  page  13i,  there  is  a  quile  formal  state- 
ment of  the  several  positions  which,  according  to  this  Case  the  United 
States  have  taken  in  reference  to  this  controversy.  I  read  from  that. 

The  facts  stated  in  this  chapter  show  that  the  original  ground  upon  which  (he 
vessels  seized  in  1886  and  1887  were  condemned,  was  that  Behring  Sea  was  a  mare 
clausum,  an  inland  sea,  and  as  such  had  been  conveyed  in  part  by  Russia  to  the 
United  States;  that  this  ground  was  subsequently  entirely  abandoned,  but  a  claim 
was  then  made  to  exclusive  jurisdiction  over  one  hundred  miles  from  (he  coast 
line  of  the  United  States  territory;  that  subsequently  a  further  claim  has  been  set 
up,  to  the  effect  that  the  United  States  have  properly  in  and  a  right  of  protection 
over,  fur-seals  in  non-territorial  waters. 

That  is  the  description  in  the  Case  of  Great  Britain  of  the  position 
which  has  been  from  time  to  time  taken  by  the  United  States  in  reference 
to  this  controversy.  It  is  a  total  error.  As  to  the  first  part  of  it,  there  is 
to  a  certain  extent ,  a  foundation  for  the  statement.  The  first  part  is 
"  that  the  original  ground  upon  which  the  vessels  seized  in  1886  and  1887 
were  condemned  was  that  Bering  sea  was  a  mare  clausum,  and  inland  sea, 
and  as  such  had  been  conveyed  in  part  by  Bussia  to  the  Uniled  States.  " 

That  does  not  say  that  Ihe  Uniled  Slales  ever  look  that  position.  II 
does  nol  say  lilerally  Ihat  Ihe  Uniled  Slales  had  laken  that  position.  II 
only  says  lhal  Ihat  was  the  ground  upon  which  Ihe  vessels  had  been  con- 
demned. But  I  Ihink  Ihe  inlenl  was  lo  convey  Ihe  notion  that  thai  was 
Ihe  allilude  laken  by  the  Uniled  Slales.  The  paragraph  would  be  mean- 
ingless had  it  not  thai  inlent. 

It  is  literally  true  that  libels  were  filed  in  the  case  of  Ihese  firsl  sei- 
zures against  these  British  vessels  in  the  United  Slates  District  Court  of 
Alaska,  and  that  they  were  condemned  :  and  the  judge  in  his  charge  lo 
Ihe  jury,  or  in  his  opinion  giving  judgmenl  wenl  into  the  case  and  stated 
that  Bussia  by  this  ukase  had  acquired  a  territorial  dominion  in  Bering 
sea.  He  staled  tha  la  shis  opinion;  bul  has  as  judge  in  Ihe  Uniled  States 
District  Court  of  Alaska  an  authorily  lo  speak  in  an  inlernalional  contro- 
versy  on  behalf  of  Ihe  Uniled  Slales?  Certainly  none  whatever.  He  is  no 
more  an  authority  than  Ihe  learned  counsel  himself.  The  position  of 
Ihe  United  Slales  cannol  be  galhered  from  what  a  judge  of  a  Uniled  States 
court  happens  to  say  in  a  charge  to  Ihe  jury.  If  it  can,  the  Uniled  States 
would  be  responsible  for  the  utterances  of  every  Iwo  penny  justice  of  Ihe 
peace  Ihroughoul  Ihe  land ;  which  she  would  be  very  sorry  lo  do. 

Where  is  Ihe  posilion  of  the  United  Stales  in  reference  lo  Ibis  contro- 
versy lo  be  soughland  found?  Why,  in  Ihe  utterances,  the  responsible 
utterances,  of  that  Government  made  to  Great  Britain  in  diplomatic  form. 
There  is  the  place,  and  the  only  place,  where  they  can  properly  be  sought. 
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The  President.  —  Do  you  not  think  a  Government  is  responsible  to 
oilier  nations  for  its  judges? 

Mr  Carter.  —  To  a  certain  extent,  it  is;  and  to  a  certain  extent,  it  is 
not. 

The  President.  —  You  must  take  the  nation  as  a  whole. 

Mr  Justice  Harlan.  —  Judges  in  the  United  States  are  independent 
of  the  Government. 

The  President.  —  Not  as  a  nation. 

Mr  Justice  Harlan.  —  Yes ;  they  are  independent  of  the  nation. 

Mr  Carter.  —  If  a  French  citizen  should  have  the  misfortune  to  be 
involved  in  litigation  in  the  United  States,  and  a  judgment  should  be  pro- 
nounced against  him  which  he  did  not  like,  and  he  should  appeal  to  his 
own  Government  and  say  he  did  not  like,  and  they  should  appeal  to 
the  United  States,  they  would  tell  him  that  he  had  no  remedy  :  that  the 
Government  of  the  United  States  was  not  responsible  for  the  conclusions 
to  which  the  judges  came.  They  might  be  law  :  they  might  not  be  law  : 
he  had  had  a  fair  trial;  he  had  had  the  same  opportunity  which  citizens 
of  the  United  Stales  would  have,  and  that  is  all  they  could  give  him  :  and 
I  apprehend  a  similar  answer  would  be  made  by  the  Government  of 
France  in  a  similar  case. 

The  President.  —  I  am  not  quite  sure  as  to  that. 

Mr  Carter.  —  I  do  not  know  about  France ;  but  I  am  very  sure  that 
is  the  answerwh  ich  would  be  given  by  Great  Britain  in  a  similar  case. 

The  President.  —  It  is  a  rather  difficult,  and  often  discussed  point 
of  international  law,  as  to  what  is  the  responsibility  of  a  nation. 

Mr  Carter.  —  Every  Government  is  of  course  responsible  in  a  certain 
sense  to  foreign  nations,  that  the  citizens  of  foreign  nations,  when  they 
happen  to  fall  within  the  reach  of  justice  shall  obtain  justice.  That  is, 
that  they  shall  obtain  the  same  sort  of  justice  which  is  administered  to  the 
citizens  of  the  country.  That  is  the  extent  of  the  foreign  obligation. 

Sir  Charles  Russell.  —  You  have  got  a  British  ship  on  the  ground  of 
that  judgment. 

Mr  Carter.  —  Well,  it  is  no  more  than  a  suit  against  a  British  citizen. 
That  is  all  it  amounts  to.  Property  of  British  citizens  is  attached.  That 
is  all  the  suit  amounts  to,  and  all  the  United  States  are  bound  to  do  is  to 
see  that  justice  is  done.  The  course  of  procedure  in  the  United  States 
must  be  followed.  If  the  judgment  of  the  United  States  District  Court  of 
Alaska  was  complained  of,  why  there  was  an  opportunity  to  appeal  to 
and  obtain  the  judgment  of  the  highest  court  in  the  land.  No  com- 
plaint could  be  made  until  that  procedure  had  been  followed  and  runout 
to  its  conclusion.  It  was  not  done.  So  no  complaint  could  be  made  of 
that  judgment,  nor  could  the  grounds  upon  which  that  judgment  was 
rendered  be  in  any  manner  imputed  to  the  United  States. 

The  President.  —  I  think  we  had  better  consider  that  as  a  particular 
question,  which  we  will  argue  when  it  comes  up  later  in  the  case. 

Mr  Carter.  —  Very  well.  Where  are  we  to  look  for  the  true  grounds 
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upon  which  the  United  States  based  its  position  in  these  controversies? 
Why,  obviously  to  the  diplomatic  communications.  The  British  Govern- 
ment did  protest  to  the  United  States  that  this  course  was  pursued,  and 
that  it  was  pursued,  by  the  authority  of  the  United  States  in  giving 
instructions  to  her  cruisers;  and  they  ask  now.  "Tell  us  the  authority 
upon  which  you  proceed.  "  That  was  the  demand  of  the  British  Govern- 
ment --  very  properly  made  —  "  We  want  to  know  from  you,  not 
from  a  District  judge  up  in  Alaska,  but  from  you,  who  have  the  authority 
to  state  what  your  grounds  are.  It  is  from  you  that  we  wish  to  know 
the  grounds  upon  which  you  presume  to  seize  British  vessels. 

That  demand  was  made;  and  what  was  the  answer  to  it;  for  there  is 
where  you  are  to  look  to  ascertain  what  the  position  is  which  the  United 
States  Government  take.  Therefore  I  must  again  call  the  attention  of  the 
arbitrators  to  the  response  which  was  first  made  to  these  demands. 

The  President.  —  Do  you  mean  to  enter  on  a  new  subject? 

Mr  Carter.  —  I  perceive  that  the  hour  of  adjournment  has  about 
arrived  ;  and  before  I  refer  to  these  citations,  I  might  perhaps  as  well  leave 
that  for  the  next  session. 

The  President.  —  We  will  meet  on  next  Tuesday  morning,  at  half 
past  11  o'clock. 

The  Tribunal  accordingly  adjourned. 


TENTH  DAY.   APRIL,    18™,    1893. 


The  President.  —  Before  Mr  Carter  begins,  I  would  beg  to  offer  an  obser- 
vation to  the  gentlemen  present.  In  the  course  of  the  last  sitting,  we  had 
some,  I  might  almost  call  it,  conversation  about  a  delicate  matter,  a  mat- 
ter subject  to  much  controversy  in  international  law,  that  is ,  the  res- 
ponsibility of  nations  for  the  justice  which  is  administered  by  them.  I 
beg  to  remark  that  my  intention  was  not  at  all  to  express  any  opinion ;  I 
merely  wanted  to  know  the  extent  and  purport  of  the  contention  of  the 
party  concerned.  I  believe  that  whenever  any  one  of  us  addresses  to  the 
learned  Counsel  on  either  side  any  observation  or  question,  it  is  always 
with  the  intention  of  ascertaining  how  far  the  intention  or  contention  of 
either  party  goes,  and  not  at  all  to  express  a  personal  opinion,  which,  of 
course,  from  our  bench  we  are  not  called  upon  to  do.  1  may  say  still  less, 
as,  in  this  particular  case,  it  might  be  inferred  if  the  words  we  pronounced 
were  misconstrued,  —  much  less  to  express  any  opinion  which  would  be 
considered  as  binding  upon  the  respective  countries  to  which  any  of  us 
may  happen  to  belong  to.  It  is  in  reference  to  the  words  that  I  spoke 
last  time  that  I  think  it  necessary  to  make  this  remark. 

Mr  Carter.  —  I  may  say,  Sir,  that  I  so  understood  the  learned  Presi- 
dent. 

The  President.  --  Then,  Mr  Carter,  if  you  please,  we  shall  be  happy  to 
hear  you. 

Mr  Carter.  —  Mr  President,  my  attention  has  been  called  to  a  copy 
of  the  London  "  Times  "  Monday,  which  contains  some  reference  to  my 
argument  of  Friday,  and,  in  certain  respects,  has  misrepresented  me  to 
such  an  extent  that  I  feel  hardly  at  liberty  to  pass  it  without  notice.  I 
cannot,  of  course,  think  myself  called  upon  to  correct  all  misrepresenta- 
tions of  what  I  may  say  and  which  may  be  found  in  the  journals  of  the 
day ;  and  I  should  not  say  a  word  in  reference  to  this  except  that  it  has 
represented  me  as  making  some  very  disparaging  allusions,  and  very 
unworthy  allusions,  to  a  distinguished  Judge  of  the  United  States,  —  I 
mean,  the  District  Judge  of  the  United  States  for  Alaska.  I  made  no  ob- 
servation whatever  disparaging  to  him,  though  I  did  indeed  say  that  the 
Government  of  the  United  States  could  not  be  held  responsible  for  the 
grounds  and  reasons  which  judges  assign  in  the  decisions  which  they 
might  give.  That,  if  that  were  the  case,  the  Government  might  be  held 
responsible  for  the  utterances  (as  I  said,  and  the  observation  might  pos- 
sibily,  in  good  taste,  have  been  better  withheld)  of  any  "  twopenny  "  Jus- 
tice of  the  Peace  ";  bull  did  not,  of  course,  apply  that  observation  to 
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Mr  Dawson,  or  intend  in  any  way  lo  make  ;m\  disparaging  reference 
to  him. 

1  did  not  even  say  that  his  judgment  was  incorrect.  On  the  contrary 
his  judgment,  so  far  as  related  to  the  condemnation  of  the  vessel,  was  a 
sound  and  correct  judgment  which  in  the  due  course  of  my  argument  I  shall 
endeavour  lo  defend,  and  I  have  no  doubt  would  have  been  affirmed  to  that 
extentbythesupremecourtof  thellnited States.  Nor  in  saying  that  theGo- 
vernment  of  the  United  States  which  was  not  responsible  for  the  grounds  sta- 
ted by  judges  in  their  opinion  as  the  basis  of  their  decisions,  did  1  intend  to 
intimate  that  the  Government  \vas  not  to  a  certain  extent  responsible  to 
other  nations  for  the  correctness  of  the  judgments  themselves.  The  Go- 
vernmentof  the  United  States  is,  I  suppose,  responsible  to  other  nations  that 
the  citizens  of  other  nations  shall  have  justice  done  them  in  their  Courts, 
but  it  is  the  correctness  of  the  judgment  for  which  they  are  responsible  - 
not  the  soundness  of  the  opinions  which  are  given  as  the  basis  for  them. 

My  argument  on  Friday  was  directed  mainly  to  this  question  of  the  rights 
which  may  have  been  acquired  by  Russia  in  the  Behring  Sea,  and  tran- 
smitted by  her  to  the  United  States  by  means  of  the  act  of  cession  of  1867. 
I  have  made  a  brief  historical  sketch  of  what  may  he  called  the  Russian 
provisions,  closing  that  sketch  with  a  statement  of  the  ukase  of  1821,  and 
of  its  real  nature.  I  then  came  to  take  up  the  view  which  the  United 
States  took  in  relation  to  the  ukase  of  1821,  and  the  rights  which  might 
have  been  acquired  under  it,  and  I  stated  that,  according  to  the  view  of 
the  United  States,  that  ukase  never  asserted  a  right  of  sovereign  domi- 
nion over  any  part  of  Behring  Sea,  but  that  its  sole  purpose,  intention, 
and  effect  was  to  assert  a  right  to  protect  industries  connected  with  the 
shore,  by  protective  regulations,  operative  over  a  certain  portion  of  the 
sea,  a  thing  quite  different  from  any  general  assertion  of  sovereign  domi- 
nion. I  said  that  that  was  the  view  taken  by  the  United  States,  and 
which  always  had  been  taken  by  the  United  States.  It  was  in  that  con- 
nection that  I  observed  that  although  a  somewhat  different  view  had  been 
taken  by  the  learned  district  judge  of  Alaska,  the  United  States  had  never 
adopted  that  view  in  its  diplomatic  communications  with  Great  Britain.  1 
further  said  that  there  was  apparently  an  endeavour  which  was  put  forth 
in  the  British  Case,  imputing  to  the  United  States  the  view  that  Russia 
had  acquired  a  sovereign  dominion  over  that  sea,  intimating  that  the 
United  States  had  originally  based  its  case  upon  that  view,  and  had  after- 
wards shifted  its  ground.  That  assertion  I  deny;  and  it  was  at  that 
point  that  the  Tribunal  rose.  It  is  my  purpose  now  to  support  that  de- 
nial, and  to  show  that  from  the  first  the  United  States  took  but  one  posi- 
tion in  reference  to  this  matter,  and  have  retained  it  at  all  times  during 
the  controversy. 

In  order  to  show  this  I  called  the  attention  of  the  Tribunal  to  Lord 
Salisbury's  complaint.  It  will  be  found  at  page  162  of  the  first  volume 
of  the  United  States  Appendix.  I  have  already  referred  to  this  letter,  but  it 
is  important  that  I  should  now  refer  to  it  again.  It  is  not  the  first  time 
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that  the  British  Government  protested  against  these  seizures,  but  it  is  the 
first  time  at  which  that  Government  stated  the  grounds  of  its  complaint. 
Lord  Salisbury  had,  prior  to  the  writing  of  this  letter,  received  from  the 
United  States  Government  copies  of  the  records  of  the  United  States  Dis- 
trict Court  of  Alaska,  from  which  it  appeared  that  the  condemnations  in 
that  Court  were  founded  upon  libels  filed  for  the  purpose  of  enforcing  the 
municipal  law  which  forbad  the  taking  of  these  seals,  and  by  which  it  ap- 
peared also  the  seizures  had  been  effected  at  a  greater  distance  than  three 
miles  from  the  shore.  It  is  on  this  ground  that  Lord  Salisbury  conceives 
that  the  seizures  were  not  justified,  and  he  explains  that  ground  quite 
fully,  and  closes  his  letter  with  these  observations. 

Her  Majesty's  Government  feel  sure  that  in  view  of  the  considerations  which 
1  have  set  forth  in  this  despatch  which  you  will  communicate  to  Mr  Bayard,  the 
Government  of  the  United  States  will  admit  that  the  seizure  and  condemnation  of 
these  British  vessels  and  the  imprisonment  of  their  masters  and  crews  were  not 
warranted  by  the  circunstances  and  that  they  will  be  ready  to  afford  reasonable 
compensation  to  those  who  have  suffered  in  consequence,  and  issue  immediate  in- 
structions to  their  naval  officers  which  will  prevent  the  recurrence  of  these  regret- 
table incidents. 

.Mr  Bayard's  first  communication  after  that  will  be  found  on  page  168. 
-  I  refer  to  his  first  communication  in  relation  to  these  seizures.  He 
then  had  before  him  the  letter  which  I  have  just  read  of  Lord  Salisbury. 
He  had  before  him  the  grounds  upon  which  Lord  Salisbury  based  his 
objection  to  these  seizures,  and  he  was  invited  therefore  to  a  discussion 
of  those  grounds  and  reasons.  As  I  have  already  remarked,  Mr  Bayard 
thought  proper  to  waive  or  avoid  that  discussion  for  the  then  present,  at 
least,  and  to  rely  upon  conciliatory  measures;  and  the  terms  on  which  he 
did  this  will  be  found  in  a  letter  to  which  1  now  call  attention,  and  as  it  is 
very  short,  I  will  read  it  again,  although  I  have  read  itonce before.  These 
are  instructions  from  him  to  the  United  States  Ministers  abroad,  the  same 
letter  being  sent  to  the  Ministers  of  several  Powers,  Great  Britain  in- 
cluded. 

Sir  Charles  Russell.  —  My  learned  friend  has  not  observed  the  date 
of  that  letter  which  is  a  month  earlier  tham  the  communication  from  Lord 
Salisbury.  Lord  Salisbury's  letter  is  in  September;  that  communication 
is  in  August. 

Mr  Carter.  —  I  am  obliged  to  my  learned  friend  for  that  informa- 
tion. He  is  entirely  right,  and  let  me  withdraw  the  observation  that  I  had 
made  that  when  Mr  Bayard  wrote  that  letter  he  had  before  him  the  letter 
of  Lord  Salisbury  which  I  have  just  read.  He  did  not  have  it  before  him, 
but  he  did  have  before  him  the  protest  against  the  seizures  which  had 
been  made  to  him  by  the  British  Minister  in  Washington.  He  did  have 
those  before  him,  and  I  can  easily  turn  to  them.  There  were  several 
letters  from  the  British  Minister  and  one  of  them  perhaps  the  first  was 
on  the  27th  September  1886,  and  is  to  be  found  on  page  53.  The  next 
is  one  of  the  same  character.  The  next  is  a  communication  from  the 
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Karl  of  Iddesleifih  l<>  Sir  Lionel  Sackville  West,  but  it  was  also  commu- 
nicatid  to  Mr  Bayard.  That  is  on  the  30ct  October  1886.  As  I  have 
said  there  was  considerable  delay  on  the  part  of  Mr  Bayard  in  answering 
these  demands  of  the  British  Government,  delay  arising  from  the  cir- 
cumstance that  the  place  from  which  the  information  was  sought  was  so 
remote. 

Those  observations  will  be  sufficient  to  enable  the  learned  Arbitrators 
to  understand  the  view  first  taken  in  reference  to  the  matter  before 
Mr  Bayards  and  which  is  contained  in  the  letter  of  the  19tlt  August  1887. 

SIR  :  Recent  occurences  have  drawn  the  attention  of  this  Department  to  the 
necessity  of  taking  steps  for  the  better  protection  of  the  fur-seal  fisheries  in  Beliring 
Sea.  Without  raising  any  question  as  to  the  exceptional  measures  which  the  pecu- 
liar character  of  the  property  in  question  might  justify  this  Government  in  taking, 
and  without  reference  to  any  exceptional  marine  jurisdiction  that  might  properly 
be  claimed  for  that  end,  it  is  deemed  advisable,  —  and  I  am  instructed  by  the  Pre- 
sident so  to  inform  you,  —  to  attain  the  desired  ends  by  international  cooperation. 
His  well  known  that  the  unregulated  and  indiscriminate  killing  of  seals  in  many 
parts  of  the  world  has  driven  them  from  place  to  place,  and,  by  breaking  up  their 
habitual  resorts,  has  greatly  reduced  their  number.  Under  these  circumstances, 
and  in  view  of  the  common  interest  of  all  nations  in  preventing  the  indiscriminate 
destruction  and  consequent  extermination  of  an  animal  which  contributes  so  impor- 
tantly to  the  commercial  wealth  and  general  use  of  mankind,  you  are  hereby  in- 
structed to  draw  the  attention  of  the  Government  to  which  you  are  accredited  to  the 
subject,  and  to  invite  it  to  enter  into  such  an  arrangement  with  the  Government  of 
the  United  States  as  will  prevent  the  citizens  of  either  country  from  killing  seals  in 
Behring  Sea  at  such  times  and  places,  and  by  such  methods  as  at  present  are  pur- 
sued, and  which  threaten  the  speedy  extermination  of  these  animals  and  consequent 
serious  loss  to  mankind.  The  Ministers  of  the  United  States  to  Germany,  Sweden 
and  Norway,  Russia,  Japan,  and  Great  Britain  have  been  each  similarly  adresscd  on 
the  subject  referred  to  in  this  instruction. 
I  am,  etc. 

T.  F.  BAYARD. 

That  was  the  first  attitude  taken  by  the  Government  of  the  United 
States  towards  the  Government  of  Great  Britain  in  reference  to  this  ques- 
tion and  to  the  questions  which  might  be  involved  in  it.  Distinct  dis- 
cussion is  avoided.  All  extreme  assertions  are  waived  in  view  of  the 
conciliatory  purposes  for  which  it  was  written  ;  nevertheless,  the  grounds 
upon  which  the  Government  would  put  the  case  are  not  indistinctly  fore- 
shadowed. They  are,  that  the  property  in  question  in  the  seals  was  of  a 
peculiar  nature,  and  that  the  proper  protection  of  it  might  justify  the  exer- 
cise by  the  United  States  of  an  exceptional  marine  jurisdiction.  There 
is  no  assumption  of  exclusive  dominion  over  Behring  Sea  or  anything  of 
the  kind.  That  was  the  attitude  taken  by  the  Government  of  the  United 
States  during  the  administration  of  President  Cleveland,  and  which  I  have 
ventured  to  call,  in  giving  an  account  of  the  whole  controversy,  the  first 
stage  of  the  controversy. 

The  next  stage  of  it  is  occupied  with  the  dealings  with  the  subject 
during  the  administration  of  President  Harrison;  and  the  first  assertions 
by  President  Harrison's  administration  of  the  gounds  upon  which  the 
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United  States  based  the  assertion  of  its  rights  connected  with  the  seal  indus- 
tries are,  as  the  learned  Arbitrators  will  remember,  set  forth  by  Mr  Blaine 
in  his  note  in  January  the  22nd,  1890,  which  is  found  upon  page  200. 
That  letter  I  have  once  read.  It  is  quite  long,  and  I  do  not  think  it 
necessary  to  repeat  the  reading  of  it.  It  is,  however,  important  to 
consider  the  substance  of  it;  and  I  shall  venture  to  state  that,  so  far  as  it 
relates  to  the  grounds  upon  which  the  United  States  proceed,  the  sub- 
stance of  it  is  this  ;  that  these  seals  are  animals  in  a  high  degree  useful  to 
mankind;  that  Hussia  when  engaged  in  the  industry  of  preserving  them, 
cherishing  them,  and  taking  the  annual  increase  on  the  Pribilof  Islands 
at  a  very  early  period  and  from  the  time  when  she  first  engaged  in  that 
industry  down  to  the  time  when  it  was  invaded  by  the  practice  of  pelagic 
sealing,  that  no  other  nation  and  no  other  people  had  ever  attempted  to 
interfere  with  that  right;  that  the  United  States  acquired  this  industry 
together  with  the  rest  of  their  acquisitions  from  Russia  by  the  treaty  of 
1867  ;  and  that  the  United  States  had  acquired  the  same  interest  in  sub- 
stantially the  same  way  and  without  any  interference  by  other  nations  or 
other  men  till  the  practice  of  pelagic  sealing  was  introduced ;  that  this 
practice  of  pelaging  sealing  was  destructive  of  the  seal,  and,  there- 
fore, destructive,  not  only  of  this  particular  industry  of  the  United 
States,  but  destructive  of  the  interests  which  all  mankind  had  in  this 
animal,  and  that  it  was  a  pure  wrong,  to  use  his  phrase  contra  bonoa 
mores;  and  that,  consequently,  the  United  States  had  a  right  to  prevent 
this  invasion  of  one  of  its  own  industries  which  was  thus  carried  on  without 
any  right  whatever  and  which  was  purely  the  assertion  of  a  wrong.  Those 
are  the  grounds  taken  by  Mr  Blaine  in  this  note.  That  is  the  same  ground 
that  the  Government  of  the  United  States  has  asserted  from  the  first,  and 
which  it  still  continues  to  assert. 

Now,  in  order  to  shew  that  those  grounds  were  perfectly  well  under- 
stood at  that  time  and  especially  by  the  British  Government,  I  call  attention 
to  Lord  Salisbury's  note  in  reference  to  this,  which  will  be  found  on 
page  207,  —  this  is  really  Lord  Salisbury's  answer,  —  and  he  undertakes 
to  reduce  to  distinct  points  the  several  positions  taken  by  Mr  Blaine  in 
this  somewhat  long  letter  ;  and  I  will,  therefore,  read  some  of  it : 

Mr  Blaines  note  defends  the  acts  complained  of  by  Her  Majesty's  Governiiienl 
on  the  following  grounds  (1).  That  the  Canadian  vessels  arrested  and  detained  in 
the  Berhing's  Sea  were  engaged  in  a  pursuit  that  is  in  itself  contra  bonos  mores.  —  a 
pursuit  which  of  necessity  involves  a  serious  and  permanent  injury  to  the  rights  of 
the  Government  and  people  of  the  United  States  (2).  That  I  he  fisheries  had  been 
in  the  undisturbed  i>o-;s<'ssion,and  under  the  exclusive  control,  of  Russia  from  their 
discovery  until  the  Cession  of  Alastea  to  the  United  States  in  1867,  and  that  from 
this  date  onward  until  1886  they  had  also  remained  in  the  undisturbed  possession 
of  the  United  States'  Government  (3).  That  it  is  a  fact  now  held  beyond  denial  or 
doubt  that  the  taking  of  seals  in  the  open  sea  rapidly  leads  to  the  extinction  of  the 
species,  and  Unit  therefore  nations  not  possessing  the  territory  upon  which  seals 
can  increase  their  numbers  by  natural  growth  should  refrain  from  the  slaughter 
of  them  in  the  open  sea.  Mr  Blaine  further  argues  that  the  law  of  the  sea  and  the 
liberty  which  it  confers  do  not  justify  acts  which  are,  immoral  in  themselves,  and 
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which  inevitably  tend  to  results  against  the  interests  and  against  the  welfare  of 
mankind;  and  he  proceeds  to  justify  the  forcible  resistance  of  the  United  States 
Government  by  the  necessity  of  defending  not  only  their  own  traditional  and  long 
established  rights,  but  also  the  rights  of  good  morals  and  of  good  government  the 
world  over. 

I  have  no  fault  to  find  wilh  that  statement  by  Lord  Salisbury.  It 
exhibits  a  clear  understanding  of  the  position  taken  by  Mr  Blaine,  and 
well  enough  describes  it,  except  indeed  the  last  sentence,  where  he  im- 
putes lo  the  United  Slates  Government  an  intention  or  a  disposition  lo 
defend  "  the  rights  of  good  morals  and  of  good  Government  the  world 
over  ".  II  that  means  that  they  had  asserted  a  right  to  undertake  to 
do  that  without  a  reference  to  their  own  interests,  why,  the  observation 
is  not  correct. 

Now,  the  next  occasion  on  which  Mr  Blaine  dealt  with  the  subject  was 
in  his  letter  of  June  the  30th,  1890,  which  is  to  be  found  of  page  224.  In 
that  note  he  takes  up  the  points  Lord  Salisbury  had  dealt  with  before,  of 
Russian  claims  in  Behring  sea,  and  undertakes  to  answer  and  lo  refute 
Lord  Salisbury's  view  in  reference  to  it;  but  he  does  not  in  that  letter  in 
the  slightest  degree  change  the  atlilude  which  he  had  previously  assumed 
in  reference  to  pelagic  sealing  so  far  as  respecting  the  ground  upon  which 
the  Government  of  the  United  States  based  its  views;  and  he  expressly 
takes  care  that  it  shall  not  be  understood  that  the  United  States  make 
any  assertion  of  a  right  of  mare  clausum  as  to  any  part  of  Behring  sea. 

He  says  —  I  will  read  the  paragraph  from  his  letter,  page  233. 

The  result  of  the  protest  of  Mr  Adams,  followed  by  the  co-operation  of  Great 
Britain,  was  to  force  Russia  back  to  54°40'  as  her  southern  boundary. 

But  there  was  no  renunciation  whatever  on  the  part  of  Russia  as  to  the  Beh- 
ring Sea,  to  which  the  ukase  especially  and  primarily  applied.  As  a  piece  of 
legislation  this  ukase  was  authoritative  in  the  dominions  of  Russia  as  an  act  of 
Parliament  is  in  the  dominious  of  Great  Britain,  or  any  act  of  Congress  in  the  ter- 
ritory of  the  United  States.  Except  as  voluntarily  modified  by  Russia  in  the 
Ireaty  with  the  United  States,  17th  April,  1824,  and  in  the  Ireaty  with  Great  Bri- 
tain, 16th  February,  1825,  the  ukase  of  1821,  stood  as  the  law  controlling  the  Rus- 
sian possessions  in  America  until  the  close  of  Russia's  ownership  by  transfer  to 
this  Government. 

Both  the  United  States  and  Great  Britain  recognized  it,  respected  it,  obeyed  it. 
It  did  not,  as  so  many  suppose,  declare  the  Behring  Sea  to  be  mare  clausum.  It 
did  declare  that  the  waters,  to  the  extent  of  100  miles  from  the  shores,  were  reserv- 
ed for  the  subjects  of  the  Russian  Empire.  Of  course,  many  hundred  miles  east 
and  west  and  north  and  south  were  thus  intentionally  left  by  Russia  for  the 
whole  fishery,  and  for  fishing  open  and  free  to  the  world,  of  which  other  nations 
took  large  advantage.  Perhaps  in  pursuing  this  advantage,  foreigners  did  not 
always  heep  100  miles  from  the  shore;  but  the  theory  of  right  on  which  they  con- 
ducted their  business  unmolested  was  that  they  observed  the  conditions  of  the 
ukase.  But  the  100  mile  restriction  performed  the  function  for  which  it  was  spe- 
cially designed  in  preventing  foreign  nations  from  molesting,  disturbing,  or  by 
any  possibility  sharing  in  the  fur-trade. 

The  fur-trade  formed  the  principal,  almost  the  sole,  employment  of  the  Russian 
American  Company. 

He  there  asserts  that  it  was  not  the  purpose  of  the  Ukase  of  1821  to 
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establish  a  mare  clausum,  as  was  by  so  many  supposed,  but  that  its, 
object  was  to  preserve,  for  the  exclusive  use  and  enjoyment  by  Russian 
subjects,  the  benefits  of  the  fur-trade,  the  100  mile  exclusion  being  an 
instrumentality  for  that  purpose. 

The  next  important  note  in  the  correspondence  is  that  of  August 
2nd  1890,  by  Lord  Salisbury,  and  that  again  is  confined  to  this  discus- 
sion of  Russian  rights,  and  there  is  nothing,!  believe,  appertaining  to  tbe 
point  which  I  am  now  upon,  namely  that  of  showing  what  the  distinct 
attitude  of  the  Government  of  the  United  States  was.  This  was  in  the 
course  of  the  correspondence,  and  controversy  between  Mr  Rlaine  and 
Lord  Salisbury,  concerning  the  extent  of  the  Russian  possessions,  and 
the  extent  to  which  they  had  been  acquiesced  in. 

To  that  Mr  Elaine  rejoins  in  a  letter  which  is  found  on  page  285.  It 
begins  at  page  26*3,  and  it  is  that  letter  which  contains  the  single  obser- 
vation which  might  be  taken  as  a  justification  for  the  statement  that 
Mr  Elaine  had  put  the  American  claims  in  the  controversy,  upon  the  basis 
of  an  acquisition  by  Russia,  and  a  transmission  to  the  United  States,  of 
her  sovereign  dominion  over  Behring  sea.  That  observation  I  have 
already  alluded  to,  but  I  will  allude  to  it  again.  It  is  found  on  page  263. 

The  United  States  contends  that  the  Behring  Sea  was  not  mentioned  or  even 
referred  to  in  either  treaty,  and  was  in  no  sense  included  in  the  phrase  Pacific 
Ocean. 

The  contention  between  Mr  Elaine  and  Lord  Salisbury  had  become 
narrowed  down  to  the  point  whether  the  phrase  "  Pacific  Ocean  "  as 
used  in  the  Treaty,  included  Behring  Sea,  or  not,  and  Mr  Elaine  says. 

If  Great  Britain  can  maintain  her  position  that  the  Behring  Sea  at  the  time  of 
the  treaties  with  Russia,  of  1824  and  1825  was  included  in  the  Pacific  Ocean,  the 
Government  of  the  United  States  has  no  well  grounded  complaint  against  her.  If, 
on  the  other  hand,  this  Government  can  prove,  beyond  all  doubt,  that  the  Behring 
Sea  at  the  date  of  the  treaties  was  understood  by  the  three  signatory  powers  to  be 
a  separate  body  of  water,  and  was  not  included  in  the  phrase  Pacific  Ocean,  then 
the  American  case  against  Great  Britain  is  complete  and  undeniable. 

Those  observations  standing  alone  may  certainly  be  fairly  taken  as 
indicating  that  Mr  Elaine  had  put  the  whole  position  of  the  United  States 
in  this  controversy  upon  its  ability  to  maintain  that  Russia  had  acquired, 
by  the  Ukase  of  1821,  and  other  Acts  of  assuming  authority,  a  sovereign 
jurisdiction  over  the  Behring  Sea.  It  is  impossible  that  he  could  have 
intended  it,  and  I  say  it  is  impossible  that  he  could  have  intended  it,  be- 
cause it  is  utterly,  inconsistent  with  what  he  says  in  the  same  letter.  I 
rather  assume  that  he  intended,  by  that  observation,  that  if  Great  Britain 
succeeded  in  making  out  her  case,  why,  the  United  Slates,  so  far  as  that 
question  was  concerned,  would  have  no  ground  of  complaint  against  her  : 
and,  so,  on  the  contrary,  if  the  United  States  succeeded  in  making  out 
her  case,  why,  that  Great  Britain,  so  far  as  that  question  was  concerned, 
would  have  no  just  ground  of  complaint  against  the  seizures.  But  that  he 
did  not  mean  to  change  his  ground,  becomes  perfectly  plain  and  evident 
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from  his  more  distinct  assertion  near  the  close  of  the  same  letter,  and  I 
must  again  read  from  page  286.     He  says. 

The  repeated  assertions  that  the  Government  of  the  United  States  demands  that 
the  Behring  sea  be  prononced  mare  clausum,  are  without  foundation.  The  Govern- 
ment has  never  claimed  it  and  never  desired  it  It  expressly  disavows  it.  At  the 
same  time  the  United  Slates  does  not  lack  abundant  authority,  according  to  the 
ablest  exponents  of  international  law,  for  holding  a  small  section  of  the  Behring 
sea  for  the  protection  of  the  fur  seals.  Controlling  a  comparatively  restricted  area 
of  water  for  that  one  specific  purpose  is  by  no  means  the  equivalent  of  declaring 
the  sea,  or  any  part  thereof,  mare  clausum.  Nor  is  it  by  any  means  so  serious  an 
obstruction  as  Great  Britain  assumed  to  make  in  the  South  Atlantic,  nor  so  groun- 
dless an  interference  with  the  common  law  of  the  sea  as  is  maintained  by  British 
authority  to  day  in  the  Indian  Ocean. 

The  President  does  not,  however,  desire  the  long  posponement  which  an  exami- 
nation of  legal  authorities  from  Ulpian,  to  Phillimore  and  Kent,  would  involve. 
The  finds  his  own  views  well  expressed  by  Mr  Phelps  our  late  minister  to  England 
when  after  failing  to  secure  a  just  arrangement  with  Great  Britain  touching  the  Seal 
fisheries,  he  wrote  the  following  in  his  closing  communication  to  his  own  Govern- 
ment :  —  Sept  12,  1888.  Much  learning  has  been  expended  upon  the  discussion  of 
the  abstract  question  of  the  right  of  mare  clausum.  I  do  not  conceive  it  to  be  appli- 
cable to  the  present  case. 

Here  is  a  valuable  fishery  and  a  large,  and,  if  properly  managed,  permanent 
industry,  the  property  of  the  nation  on  whose  shores  it  is  carried  on.  It  is  propo- 
sed by  the  colony  of  a  foreign  nation  in  defiance  of  the  joint  remonstrance  of  all 
the  countries  interesled  to  destroy  this  business  by  the  indescriminate  slaughter 
and  extermination  of  the  animals  in  question,  in  the  open  neighbouring  sea,  during 
the  period  of  gestation,  when  the  common  dictates  of  humanity  ought  to  protect  them, 
were  there  no  interest  at  all  involved.  And  it  is  suggested  that  we  are  prevented 
from  defending  ourselves  against  such  depredations,  because  the  sea  at  a  certain 
distance  from  the  coast  is  free. 

The  same  line  of  argument  would  take  under  its  proteclion  piracy  and  the  slave 
trade  when  prosecuted  in  Ihe  open  see,  or  would  justify  one  nation  in  destroying 
the  commerce  of  another  by  placing  dangerous  obstructions  and  derelict  in  the 
open  sea  near  its  coasts.  There  are  many  things  that  cannot  be  allowed  to  be  done 
on  the  open  sea  with  impunity  and  against  which  every  sea  is  mare  clausum;  and 
the  right  of  self-defence  as  to  person  and  property  prevails  there  as  fully  as  else- 
where. If  the  fish  upon  Canadian  coasts  could  be  destroyed  by  scattering  poison  in 
the  open  sea  adjacent  with  some  small  profit  to  those  engaged  in  it,  would  Canada, 
upon  the  just  principles  of  international  law  be  held  defenceless  in  such  a  case? 
That  process  would  be  no  more  destructive,  inhuman,  and  wanton  than  .this. 
If  precedents  are  wanting  for  the  defence  so  necessary  and  so  proper,  it  is  because 
precedents  for  such  a  coarse  of  conduct  are  likewise  unknown.  The  best  interna- 
tional law  has  arisen  troni  precedents  that  have  been  established  when  the  jusl 
occasion  for  them  arose  undeterred  by  the  discussion  of  abstract  and  inadequate 
rules. 

Now  Lord  Salisbury  in  a  note  subsequent  to  this,  dated  February 
21st  1891,  again  attempted  to  impute  to  Mr  Blaine  a  reliance,  and  a  sole 
reliance,  on  Russian  pretensions  instead  ol  upon  a  principle  of  property 
right,  and  that  will  be  found  at  page  290  :  He  says  in  the  paragraph  near 
the  bottom  of  the  page 

The  claim  of  the  United  States  to  prevent  the  exercise  of  seal  fishery  by  other 
nations  in  Behring  Sea  rest  now  exclusively  upon  the  interest  which  by  purchase 
they  possess  in  a  ukase  issued  by  the  Emperor  Alexander  I  in  Ihe  year  1821,  which 
prohibited  foreign  vessels  from  approaching  within  100  italian  miles  of  the  coast, 
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and  islands  then  belonging  to  Russia  in  Bchring  Sea.  It  is  not  as  I  understand  con- 
tended that  the  Russian  Government  at  the  time  of  the  issue  of  this  ukase  possessed 
any  inherent  right  to  enforce  such  a  prohibition  or  acquired  by  the  act  of  issuing 
it  any  claims  over  the  open  sea  beyond  the  territorial  limit  of  3  miles  which  they 
would  not  otherwise  have  possessed. 

But  it  is  said  that  this  prohibition,  worthless  in  itself,  acquired  validity  and  force 
against  the  British  Government,  because  that  Government  can  be  shown  to  have 
accepted  its  provision. 

The  ukase  was  a  mere  usurpation;  but  it  is  said  that  it  was  converted  into  a 
valid  international  law,  as  against  the  British  Government  by  the  admission  of  that 
Government  itself.  I  am  not  concerned  to  dispute  the  contention  that  an  invalid 
claim  may,  as  against  another  Government,  acquire  a  validity  which  in  its  inception 
it  did  not  possess  if  it  is  formally  and  effectively  accepted  by  that  Government. 
But  the  vital  question  for  decision  is  whether  any  other  Government,  and  especially 
whether  the  Government  of  Great  Britain,  has  ever  accepted  the  claim  put  forward 
in  this  ukase. 

Now  Lord  Salisbury,  I  do  not  think,  could  very  fairly  with  the  cor- 
respondence with  Mr  Elaine  before  him,  which  I  have  already  read, 
impute  to  the  United  States  Government  a  sole  reliance  upon  a  jurisdic- 
tion asserted  to  have  been  acquired  by  Russia ;  but  Lord  Salisbury  attempts 
to  do  it  there,  but  is  very  sharply  corrected  by  Mr  Blaine  in  a  subsequent 
note  of  April  14th  1891,  which  will  be  found  on  page  295.  I  am  reading 
now  from  page  298. 

In  the  opinion  of  the  President,  Lord  Salisbury  is  wholly  and  strangely  in  error 
in  making  the  following  statement.  (This  is  quoted  as  being  the  statement  of  Lord 
Salisbury)  — ' '  nor  do  they  [the  advisers  of  the  President]  reply  as  a  justification  for  the 
seizure  of  British  ships  in  the  open  sea  upon  the  contention  that  the  interests  of  the 
seal  fisheries  give  to  the  United  Stales  Government  any  right  for  that  purpose  which 
according  to  international  law,  it  would  not  otherwise  possess.  " 

Then  Mr  Blaine  proceeds  : 

The  Government  of  the  United  States  have  steadily  held  just  the  reverse  of  the 
position  which  Lord  Salisbury  has  imputed  to  it.  It  holds  that  the  ownership  of 
the  islands,  upon  which  the  seals  breed,  that  the  habit  of  the  seals  in  regularly 
resorting  thither  and  rearing  their  young  thereon,  that  their  going  out  from  the 
islands  in  search  of  food  and  regularly  returning  thereto,  and  all  the  effects  and 
incidents  of  their  relation  to  the  island  give  to  the  United  States  a  property  interest 
therein;  that  this  property  interest  was  claimed  and  exercised  by  Russia  during 
the  whole  period  of  its  sovereignty  over  the  land  and  waters  of  Alaska;  that  England 
recognized  this  property  interest,  so  far  as  recognition  is  implied  by  abstaining 
from  all  interference  with  it  during  the  whole  period  of  Russia's  ownership  of 
Alaska,  and  during  the  flrst  19  years  of  the  sovereignty  of  the  United  States.  It  is 
yet  to  be  determined  whether  the  lawless  intrusion  of  Canadian  vessels  in  1886 
and  subsequent  years  has  changed  the  law  and  equity  of  the  case  theretofore  pre- 
vailing. 

With  this  extract,  I  conclude  my  observations  concerning  the  altitude 
taken  by  the  Government  of  the  United  States  from  first  to  last,  which 
was  based  upon  the  assertion  of  a  property  interest  in  these  seals,  streng- 
thened, indeed,  by  the  allegation  that  the  property  interest  had  been  ori- 
ginally held  by  Russia,  and  while  held  by  Russia  had  been  recognized 
both  by  Great  Britain  and  the  United  States ;  and  that  the  possession  of 
this  property  interest  by  the  United  States  gave  it  the  right  —  a  right 
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which  every  Government  has  -  -  to  protect  its  property  wherever  that 
property  has  a  right  to  be,  and  by  such  measures  as  are  necessary  for  the 
purposes  of  such  protection. 

Now  we  have  then  out  of  this  case  itself  an  argument  (as  far  as  I  am 
capable  of  pulling  out  of  it  any  argument)  as  to  whether  Russia  ever  ac- 
quired a  sovereign  jurisdiction  over  any  part  ofBehring  Sea,  or  whether 
she  ever  transmitted  to  the  United  States  any  sovereign  jurisdiction  over 
any  part  of  it.  We  make  no  assertion  of  that  character.  We  put  no 
part  of  our  case  upon  any  such  assertion.  We  do  not  suppose  that  any 
such  acquisition  of  such  jurisdiction  was  ever  made  by  Russia,  or  trans- 
mitted by  her  to  the  United  States.  Well,  does  that  mean  that  this 
matter  of  Russian  pretensions  in  Behring  Sea,  the  rights  which  she  may 
have  asserted  and  acquired  in  those  remote  quarters,  and  which  the  Uni- 
ted States  may  have  acquired  from  her,  have  no  place  or  importance  in 
this  controversy?  No;  I  do  not  mean  that.  They  did  have  a  place,  and 
an  important  place,  which  I  am  now  about,  as  far  as  I  am  able,  to  vindi- 
cate for  them,  and  it  is  this.  It  could  hardly  be  better  expressed  than 
Mr  Blaine  has  expressed  it  in  the  passage  from  which  I  last  read  -  -  that 
this  property  interest  which  he  asserts  the  United  Slates  has, 

Was  claimed  and  exercised  by  Russia  during  the  whole  period  of  its  sove- 
reignty over  the  land  and  waters  of  Alaska ;  that  England  recognized  this  property 
interest  so  far  as  recognition  is  implied  by  abstaining  from  all  interference  with 
it  during  the  whole  period  of  Russia's  ownership  of  Alaska,  and  during  the  first 
years'  sovereignty  of  the  United  States. 

Now  I  am  going  to  deal  with  this  subject  and  very  briefly.  The  ques- 
tion mainly  turns  upon  what  rights  Russia  did  originally  assume  in  Beh- 
ring Sea,  and  whether  those  rights  were  ever  displaced  or  modified  by 
the  subsequent  Treaties  between  her  and  the  United  States  and  Great 
Britain,  in  and  1824  and  1825,  if  displaced  or  modified,  to  what  extent? 
I  am  going  to  deal,  I  say,  very  briefly  with  that  argument,  and  for  two 
reasons  :  first,  as  I  have  already  intimated,  1  do  not  suppose  that  it  plays 
any  vital  part  whatever  in  this  controversy,  and  therefore  I  should  do 
injustice  to  the  general  argument  of  the  question,  if  I  should  assign  a 
disproportionate  space  to  it;  and  I  could  not  go  through  with  the  argument 
aud  refer  to  all  the  diplomatic  communications  and  national  acts  of  the 
various  countries  which  have  a  bearing  upon  it,  without  employing  seve- 
ral days  in  the  discussion.  I  have  neither  time  nor  strength  for  that; 
and  I  am  not  going  into  it.  If  I  did  it,  I  could  not  implant  such  a  me- 
mory -  -  such  an  impression  —  of  the  particular  incidents  of  the  contro- 
versy as  would  enable  you  to  remember  it  for  any  succession  of  days. 
It  will  be  inevitably  a  task  which  the  learned  Arbitrators  will  find  it  neces- 
sary to  go  Ihrough  to  examine  this  diplomatic  correspondence,  and  to 
examine  the  grounds  taken  by  the  American  Government  in  the  various 
communications  upon  this  subject  with  Mr  Blaine.  I  could  nol  lessen  lhat 
labour  materially  by  any  effort  in  the  way  of  discussion  at  large  which  I 
might  make  now ;  nevertheless  I  must  deal  with  it  very  briefly. 
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Now  [  have  endeavoured  to  point  out,  in  the  sketch  with  which  I  be- 
gan this  part  of  my  argument,  the  early  dealing  on  the  part  of  Russia 
with  Behring  Sea,  and  its  coasts  and  islands,  and  I  think  I  succeeded  in 
showing  that  Russia,  prior  to  1821,  had  appropriated  to  herself  all  the 
coasts  and  islands  of  that  sea  and  all  their  resources,  so  far  as  any  na- 
tion could  appropriate  :  That  such  appropriation  was  just,  and  in  accor- 
dance with  natural  law.  There  was  enough  only  for  one  groat  nation,  and 
the  world  would  be  best  served  by  such  exclusive  appropriation. 

We  do  not  assert  an  appropriation  of  the  products  of  the  sea  uncon- 
nected with  the  shores  —  we  assert  no  such  appropriation  on  the  part  of 
Russia.  Russia  asserted  the  right  to  protect  her  trade  and  industry  by 
the  exercise  of  self  defensive  authority  upon  the  seas,  and  practically 
by  excluding  other  nations  from  a  belt  of  water  extending  100  miles 
from  the  coasts  and  islands.  She  declared  this  to  be  not  an  assumption 
of  sovereignty  or  mare  claiisum  or  an  attempt  to  establish  mare  claumm, 
but  a  scheme  of  self-defence.  That  assertion  and  authority  was  protested 
against  —  formed  the  subject  of  negociation,  and  was  eventually  modified 
by  treaties  between  Great  Britain  and  the  United  States  severally  and 
Russia.  Now  except  so  far  as  this  modified  the  effect  of  the  Ukase,  it 
stood  and  stood  assented  to  by  Great  Britain  and  the  United  States.  The 
assent  was  not  an  implied  one,  but  the  implication  was  sufficiently  strong. 
The  enquiry  then  arises,  how  far  the  assumption  of  authority  by  Russiain 
the  Ukase  of  1821  and  her  acts  in  support  of  it  were  modified  or  displa- 
ced by  these  subsequent  treaties;  in  other  words  it  involves  an  interpreta- 
tion of  the  language  and  effect  of  the  se  subsequent  treaties. 

Now  as  the  interpretation  of  those  documents  is  notentirely  easy  upon 
the  face  of  them,  it  will  be  proper  to  place  ourselves  in  the  possession  o( 
certain  information  in  regard  to  the  matter  covered  by  treaties  which  will 
be  useful  to  us  in  the  endeavour  to  ascertain  what  the  intentions  of  the 
particular  parties  to  them  were. 

Now  the  two  sections  of  the  Ukase  which  it  is  necessary  to  read  will 
be  found  in  page  16  of  the  first  volume  of  our  Appendix  :  —  Section  I  : 

The  pursuits  of  commerce  whaling  and  fishery  and  of  all  other  industries  on  all 
islands  ports  and  gulfs  including  the  whole  of  the  north  west  coast  of  America 
beginning  from  Behring's  straits  to  51  "of  northern  latitude  also  from  the  Aleutian 
Islands  to  the  Eastern  coast  of  Siberia  as  well  as  along  the  Kurile  Islands  from 
Behring's  Straits  to  the  south  cape  of  the  island  of  Urup  viz,  to  the  45"  50° 
northern  latitude,  is  exclusively  granted  to  Russian  subjects. 

Then  Section  II  says. 

It  is  therefore  prohibited  to  all  foreign  vessels  not  only  to  land  on  the  coasts 
and  Islands  belonging  to  Russia  as  stated  above  but  also  to  approach  them 
within  less  than  100  miles. 

The  transgressors  vessel  is  subject  to  confiscation  along  with  the  whole  cargo. 

Now  it  would  seem  that  when  the  Government  of  GreatBritain  received 
information  of  that  ukase,  they  applied  to  so  eminent  an  authority  as  Lord 
Stowell  to  learn  what  the  effect  of  it  was ;  and  he  writes  to  Lord  Melville 
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pn  the  26th  December  1821,  I  am  reading  from  the  Appendix  to  the  case 
of  Great  Britain,  volume  2,  page  12. 

My  dear  lord,  I  have  perused  these  papers,  and  it  appears  to  me  to  be  unsafe 
to  proceed  to  any  controversial  discussion  of  the  proposed  Regulations,  till  it  is 
shown  that  they  issue  from  a  competent  authority  founded  upon  an  acknowledged 
I itle  of  territorial  and  exclusive  possession  of  the  portions  of  the  globe  to  which 
they  relate.  I  am,  myself,  too  slightly  acquainted  with  the  fuels  regarding  such 
possession  (how  originally  acquired  and  how  subsequently  enjoyed)  to  be  enabled 
to  say  that  upon  undisputed  principles  such  a  possession  exists.  It  is  perfectly 
clear  from  these  regulations  that  it  has  not  hitherto  been  exclusive  in  the  extent 
in  which  it  is  now  claimed;  for  they  are  framed  for  the  very  purpose  of  putting  |an 
end  to  foreign  intercourses  of  traffic  therein,  which  they  denominate  illicit,  but 
which  they  admit  existed  de  facto.  The  territories  claimed  are  of  different  spe- 
cies —  islands  —  portions  of  the  continent  and  large  portions  of  the  sea  adjoining. 
1  know  too  little  of  the  history  of  their  connection  with  either  islands  or  continents 
to  say  with  confidence  that  such  a  possession  has  in  this  case  been  acquired.  I 
content  myself  with  remarking  that  such  possession  does  not  appear  in  the  opi- 
nion and  practice  of  States  to  be  founded  exactly  upon  the  same  principles  in  the 
cases  of  islands  and  continents.  In  that  of  islands,  discovery  alone  has  usually 
been  held  sufficient  to  constitute  a  title.  Not  so  in  the  case  of  continents.  In 
the  case  of  the  South  American  Continent  the  Spaniards  and  Portuguese  resorted 
to  grants  from  an  authority  which  in  that  age  was  universally  respected,  and  con- 
tinued in  respect  till  subsequent  possession  had  confirmed  their  title. 

But  I  think  that  it  lias  not  been  generally  held,  and  cannot  be  maintained  that 
the  mere  discovery  of  a  coast  gives  a  right  to  the  exclusive  possession  of  a  whole 
extensive  continent  to  which  it  belongs,  and  less  to  the  seas  that  adjoin  to  a  very 
considerable  extent  of  distance.  An  undisputed  exercise  of  sovereignty  over  a  large 
tract  of  such  a  continent,  and  for  a  long  tract  of  time  would  be  requisite  for  such 
purposes.  I  am  too  ignorant  of  particular  facts  to  say  how  far  such  principles 
are  justly  applicable  to  such  cases.  I  observe  that  by  these  regulations  the  com- 
merce in  these  islands,  continents,  and  adjoining  seas  is  declared  to  have  been 
granted  exclusively  to  Russian  subjects;  who  the  granter  is,  is  not  expressly 
declared.  If,  as  is  probable,  the  Autocrat  of  Russia  is  meant,  the  enquiry  then 
reverts  to  the  question  respecting  the  foundation  of  such  an  authority,  and  thin- 
king that  that  question  must  be  first  disposed  of,  1  content  myself  with  observing 
upon  the  Regulations  themselves  that  they  are  carried  to  an  extent  that  appears 
very  unmeasured  and  insupportable. 

I  have,  etc., 

STOWELL. 

1  read  that  letter  for  the  purpose  of  showing  two  things.  First,  the 
views  of  a  distinguished  jurist  of  that  age  upon  the  question  of  what  right 
was  acquired  by  the  discovery  of  new  [regions,  and  what  acts  were  neces- 
sary for  the  purpose  of  really  constituting  property  in  them  ;  and  next  for 
the  purpose  of  showing  that  Lord  Stowell  gathered  right  off  upon  the  face 
of  those  Regulations  that  they  were  not  designed  as  assuming  sovereign 
jurisdiction  over  the  sea,  but  defensive  Regulations  for  the  purpose  of 
protecting  the  commeree  and  the  industries  of  a  region  over  which  it  was 
assumed  that  Russia  had  the  sovereign  control.  He  as  you  will  observe, 
rests  the  conclusion  as  to  the  validity  of  those  Regulations  upon  the  com- 
pleteness and  perfectness  of  the  sovereignty  which  had  been  acquired  by 
the  nation  which  had  issued  them.  Here  I  may  also  refer  to  an  opinion  of 
Sir  Robert  Phillimore,  evidently  in  reference  to  this  very  territory,  because 
I  think  it  appears  at  an  early  period  that  this  whole  territory,  inclu- 
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ding  Alaska,  was  vaguely  understood  by  the  world  in  general  to  be  embra- 
ced in  the  term  "  Oregon  ". 

Now  the  passage  from  Sir  Robert  Phillimores  book,  which  I  shall  refer 
to  is  contained  at  page  39  of  our  argument.  He  says : 

A  similar  settlement  was  founded  by  the  British  and  Russian  Fur  Companies  in 
North  America.  The  chief  portion  of  the  Oregon  territory  is  valuable  solely  for 
the  fur-bearing  animals  which  it  produces.  Various  establishments  in  different 
parts  of  this  territory  organized  a  system  for  the  preservation  of  these  animals, 
and  exercised  for  these  purposes  control  over  the  native  population.  This  was 
rightly  contended  to  be  only  exercise  of  proprietary  right  of  which  these  particular 
regions  were  at  that  time  susceptible,  and  to  mark  that  a  beneficial  use  was  made 
of  the  whole  territory  by  the  occupants. 

That  seems  to  me  very  reasonable,  and  to  tend  very  much  to  support 
the  observations  which  I  made  at  an  early  period  of  this  argument,  to 
the  effect  that  these  northern  regions,  producing  only  one  product, 
which  can  easily  be  gathered  by  one  nation,  were  fully  appropriated  by 
Russia  to  herself  in  the  colonial  establishments  which  she  had  formed  for 
that  purpose. 

Now  it  was  this  pretension,  and  under  this  aspect,  which  engaged 
the  attention  of  Great  Britain.  In  order  to  ascertain  what  her  view  was  in 
reference  to  it,  and  how  far  she  complained  of  it  (I  may  speak  of  both 
Great  Britain  and  the  United  States),  and  how  for  they  complained  of  it, 
we  must  look  to  the  protests  which  were  made,  and  the  first  British  protest 
in  reference  to  it  will  be  found  on  page  14  of  the  Appendix  to  the  British 
case,  Volume  II. 

From  the  Marquis  of  Londonderry  to  Count  Lieven  : 

Foreign  office,  January  18th,  1822. 

The  undersigned  has  the  honour  hereby  to  acknowledge  the  note  addressed  to 
him  by  Baron  de  NicolaT  of  the  12th  November  last,  covering  a  copy  of  an  ukase 
issued  by  His  Imperial  Majesty  the  Emperor  of  all  the  Russias,  and  bearing  date  the 
4th  September,  1821,  for  various  purposes,  therein  set  forth,  especially  connected 
with  the  territorial  rights  of  his  Crown  on  the  northwestern  coast  of  America,  bor- 
dering upon  the  Pacific,  and  the  commerce  and  navigation  of  His  Imperial  Majesty's 
subjects  in  the  seas  adjacent  thereto.  This  document,  containing  regulations  of 
great  extent  and  importance,  both  in  its  territorial  and  maritime  bearings,  has  been 
considered  with  the  utmost  attention,  and  with  those  favorable  sentiments  which 
His  Majesty's  Government  always  bear  towards  the  acts  of  a  state  which  His 
Majesty  has  the  satisfaction  to  feel  himself  connected,  by  the  most  intimate  ties  of 
friendship  and  alliance  ;and  having  been  referred  for  the  report  of  those  high  legal 
authorities,  whose  duty  it  is  to  advise  His  Majesty  on  such  matters; 

The  undersigned  is  directed,  till  such  friendly  explanations  can  take  place  bet- 
ween the  two  governments  as  may  obviate  misunderstanding  upon  so  delicate  and 
important  a  point,  to  make  such  provisional  protest  against  the  exactments  of  the 
said  ukase  as  may  fully  serve  to  save  the  rights  of  His  Majesty's  Crown,  and 
may  protect  the  persons  and  properties  of  His  Majesty's  subjects  from  molestation 
in  the  exercice  of  their  lawful  callings  in  that  quarter  of  the  globe. 

The  undersigned  is  commanded  to  acquaint  Count  Lieven  that  it  being  the  king's 
constant  desire  to  respect,  and  cause  to  be  respected  by  his  subjects  in  the  fullest 
manner,  the  emperor  of  Russia's  just  rights,  His  Majesty  will  be  ready  to  enter  into 
amicable  explanations  upon  the  interests  affected  by  his  instrument,  in  such 
manner  as  may  be  most  acceptable  to  this  Imperial  Majesty. 
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In  the  meantine,  upon  the  subject  of  this  ukase  generally,  and  especially  upon 
the  two  main  principles  of  claim  laid  down  therein,  namely,  an  exclusive  soverei- 
gnty alleged  to  belong  to  Russia  over  the  territories  therein  described,  as  also  the 
exclusive  right  of  navigating  and  trading  within  the  maritime  limits  therein  set 
forth,  his  Britannic  Majesty  must  be  understood"  as  reserving  all  his  rights.  Not 
being  prepared  to  admit  that  the  intercourse  which  is  allowed  on  the  face  of  this 
instrument  to  have  hitherto  subsisted  on  those  coasts,  and  in  those  seas,  can  be 
deemed  to  be  illicit,  or  that  the  ships  of  friendly  powers,  even  supposing  an  unqua- 
lified sovereignty  was  proved  to  appertain  to  the  Imperial  Crown  in  these  vast  and 
very  imperfectly  occupied  territories,  could,  by  the  acknowledged  law  of  nations, 
be  excluded  from  navigating  within  the  distance  of  100  Italian  miles  as  therein  laid 
down  from  the  coast,  the  exclusive  dominion  of  which  is  assumed  (but,  as  His 
Majesty's  Government  conceive,  in  error)  and  belong  to  His  Imperial  Majesty  the 
Emperor  of  all  the  Russias. 

That  protest  would  appear  to  be  rather  framed  in  the  doubtful  and 
indeterminate  form  suggested  by  Lord  Stowell's  observations  upon  the 
ukase.  It  does,  however  shadow  forth,  rather  vaguely,  complaints 
against  this  ukase  of  a  twofold  character.  First,  its  assumption  of  terri- 
torial sovereignty  over  those  shores,  and  next  the  attempt  to  exclude  citi- 
zens of  other  nations  from  100  miles  on  the  sea  mentioning  both  points. 
That  is  the  British  protest,  the  first  one. 

The  United  States  protest  will  be  found  in  volume  I,  page  132.  It 
seems  that  the  ukase  was  transmitted  on  the  llth  February  1822  by 
Mr  de  Poletica,  the  Russian  Minister  in  Washington,  to  Mr  Adams,  the 
American  Secretary  of  State  at  that  time,  and  on  the  25th  Mr  Adams 
addresses  this  note  to  Mr  de  Poletica. 

SIR  :I  have  the  honor  of  receiving  your  note  on  the  1 1th  instant  enclosinga  print- 
ted  copy  of  the  Regulations  adopted  by  the  Russian  American  Company  and  sanc- 
tioned by  His  Imperial  Majesty  relating  to  the  commerce  of  foreigners  in  the  Waters 
bordering  on  the  Establishments  of  that  Company  upon  the  northwest  coast  of 
America. 

I  am  directed  by  the  President  of  the  United  States  to  inform  you  that  he  has 
seen  with  surprise  in  this  edict  the  assertion  of  a  territorial  claim  on  the  part  of 
Russia  extending  to  the  51°  of  north  latitude  on  this  continent,  and  a  Regulation 
interdicting  to  all  commercial  vessels  other  than  Russian  upon  the  penalty  of  seizure 
and  confiscation  the  approach  upon  the  high  sea  within  100  Italian  miles  from  the 
shores  to  which  that  claim  is  made  to  apply.  The  relations  of  the  United  States 
with  His  Imperial  Majesty  have  always  been  of  the  most  friendly  character,  and  it 
is  the  earnest  desire  of  this  Government  to  preserve  them  in  that  stale.  It  was 
expected  before  any  act  which  should  define  the  boundary  between  the  territories 
of  the  United  States  and  Russia  on  this  continent  that  the  same  would  have  been 
arranged  by  treaty  between  the  parties.  To  exclude  the  vessels  of  our  citizens 
from  the  shore  beyond  the  ordinary  distance  to  which  the  territorial  jurisdiction 
extends,  has  excited  still  greater  surprise. 

This  ordinance  affects  so  deeply  the  rights  of  the  United  States  and  of  their 
citizens,  that  I  am  instructed  to  inquire  whether  you  are  authorised  to  give  expla- 
nations of  the  grounds  of  right  upon  principles  generally  recognized  by  the  laws 
and  usages  of  nations  which  can  warrant  the  claims  and  regulations  contained 
in  it. 

Now  that  was  the  protest  of  the  United  States.  It  was  answered  by 
the  Russian  Minister,  M.  de  Poletica,  in  a  note  which  is  found  on  page 
133  and  which  I  have  already  read  and  will  therefore  not  repeat,  observing 
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in  regard  to  it  only,  that  the  Russian  Minister  in  that  note  says  that  this 
ukase  is  not  an  attempt  to  make  the  Behring  Sea  or  any  part  of  it  mare 
clausum,  but  that  it  is  adopted  as  a  measure  of  prevention  to  protect 
the  commerce  and  industries  of  Russia  in  that  sea. 

Sir  Charles  Russell.  -  -  We  think  that  the  answer  of  M.  de  Poletica  is 
very  important,  and  we  do  not  admit  that  that  is  a  correct  summary  of  it. 

Mr  Carter.  --  Do  you  prefer  that  it  should  be  read? 

Sir  Charles  Russell.  —  No,  just  as  you  think  right. 

Mr  Carter.  —  I  am  quite  willing  that  you  should  read  it  now. 

Sir  Charles  Russell.  —  Oh  no. 

Mr  Carter.  -  -  Now  negociations  at  once  began  between  Russia  and 
Great  Britain  and  the  United  States  in  reference  to  the  assumption  of 
authority  contained  in  this  ukase,  and  they  were  at  first  jointly  conducted. 
It  appears  in  the  correspondence  here  and  I  will  not  take  time  to  read  the 
various  letters  in  which  it  appears  for  the  purpose  of  showing  it,  but  it 
does  sufficiently  appear.  Great  Britain  and  the  United  States  acted  in 
conjunction  and  each  was  sufficiently  fully  apprised  of  the  view  of  the 
other.  That  common  action  continued  for  a  considerable  length  of  time 
in  the  negotiations  and  was  finally  broken  off  —  broken  off  as  I  apprehend 
and  as  I  think  is  evident  from  the  correspondence  —  because  the  Uni- 
ted States  Government  had  taken  the  attitude  in  course  of  the  correspon- 
dence that  it  would  not  recognise  any  further  establishment  of  European 
powers  on  the  North  American  Continent,  a  suggestion  of  a  doctrine 
subsequently  known  amongst  Statsmen  as  the  Monroe  doctrine. 
Mr  Monroe  was  then  president  of  the  United  States  and  in  consequence 
of  that  suggestion  Great  Britain  withdrew  from  her  joint  action  with  the 
United  States  in  the  negociation.  But  as  I  rather  assume  and  as  I  think 
is  natural  and  indeed  it  is  evident  kept  herself  apprised  of  the  course  of 
the  negociation  between  Russia  and  the  United  States.  But  Russia  and 
the  United  States  were  of  course,  acting  as  they  were  in  concert  at  first, 
fully  acquainted  with  each  other's  actions,  and  as  I  think  I  may  say  had 
the  same  interest  in  the  matter. 

The  President.  —  Was  there  a  formal  declaration  that  the  two  powers 
would  cease  to  act  jointly,  and  was  that  in  fact  grounded  on  the  Monroe 
doctrine. 

Mr  Carter.  —  There  was  a  formal  declaration  that  the  powers  would 
cease  to  act  jointly,  and  that  was  grounded  on  the  Monroe  doctrine,  lean- 
not  now  point  to  the  particular  letter,  but  that  is  the  fact. 

The  President.  —  And  the  motive  given  was  the  doctrine  of  President 
Monroe. 

Mr  Carter.  —  I  am  not  able  to  say  that  that  is  the  reason  given  in 
the  statement,  but  that,  I  think,  was  the  fact.  1  may  be  able  to  answer 
the  learned  President  in  a  moment,  butl  cannot  lay  my  hand,  at  present, 
on  the  correspondence  showing  the  grounds  on  which  Great  Britain  with- 
drew her  participation. 

The  President.  —  Perhaps  it  is  not  material  to  your  argument. 
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Mr  Carter.  -  -  Here  is  a  note  which,  perhaps,  throws  light  upon  it. 
tliis  is  an  extract  from  Mr  Hush,  the  American  Minister  at  St  Petersbourg, 
to  his  own  Government,  dated  January  9th,  1824,  and  I  read  from  the 
American  Slate  Papers,  volume  5,  page  463. 

Mr  Justice  Harlan.  •  Perhaps  what  you  are  hunting  for  is  on 
page  48  of  this  volume  2  of  the  British  Case,  a  letter  from  Mr  Canning  to 
Sir  Charles  Bagot.  There  are  some  allusions  to  it  there. 

Mr  Carter.  -  -  Yes,  but  I  will  read  this  letter  to  which  I  refer. 

London,  January  9th,  1824  : 

SIR,  I  have  heretofore  written  to  you  on  the  6th  and  22nd  December,  and  have 
now  to  inform  you  that  from  interviews  which  I  have  had  with  Mr  Canning,  since  the 
present  month  set  in,  I  find  that  he  will  decline  sending  instructions  to  Sir  Charles 
Bagot  to  proceed,  jointly  with  your  Government  and  that  of  Russia,  in  the  negotia- 
tions relative  to  the  northwest  coast  of  America,  hut  that  he  will  be  merely  inform- 
ed that  it  is  now  the  intention  of  Great  Britain  to  proceed  separately. 

Mr  Canning  intimated  to  me  that  to  proceed  separately  was  the  original  inten- 
tion of  his  Government,  to  which  effect  Sir  Charles  Bagot  had  been  instructed,  and 
never  to  any  other;  and  that  Sir  Charles  had  only  paused  under  your  suggestion  to 
him  of  its  being  the  desire  of  our  Government  that  three  powers  should  move  in 
concert  at  St.  Petersburg,  upon  this  subject. 

The  resumption  of  its  original  correspondence  by  this  Government  —  that  is, 
the  Government  of  Great  Britain  —  has  arisen  chiefly  from  the  principles  which 
our  Government  has  adopted  of  not  considering  the  American  continents  as  sub- 
jects for  future  colonization  by  any  of  the  European  powers,  a  principle  to  which 
Great  Britain  does  not  accede. 

And  Mr  Canning's  version  of  the  same  affair  will  be  found  at  page  48 
of  volume  2  of  the  Appendix  to  the  British  Case.  Mr  Canning  says  in 
a  note  to  Sir  Charles  Bagot, 

By  admitting  the  United  States  to  our  negotiation  with  Russia,  we  should  incur 
the  necessity  of  discussing  the  American  claim  to  latitude  51°  at  the  same  time  that 
we  were  settling  with  Russia  our  respective  limits  to  the  northward. 

But  the  question  of  the  American  claim  is  for  the  present  merged  in  the  con- 
vention of  1818;  and  it  would  be  a  wanton  increase  of  difficulties  to  throw  that 
convention  loose,  and  thus  to  bring  the  question  which  it  has  concluded  for  a  time 
into  discussion,  precisely  for  the  purpose  of  a  coincidence,  as  embarrassing  as  it 
is  obviously  unnecessary. 

If  Russia,  being  aware  of  the  disposition  of  the  United  States  to  concede 
to  her  the  limit  of  latitude  55°,  should  on  that  account  be  desirous  of  a  joint  n»'u" 
tiation,  she  must  recollect  that  the  proposal  of  the  United  States  extends  to  a  joint 
occupancy  also,  for  a  limited  time,  of  the  whole  territory  belonging  to  the  three 
powers;  and  that  the  convention  now  subsisting  between  us  and  the  United  States 
gives  that  joint  occupancy  reciprocally  to  us  in  the  territory  to  which  both  lay 

claim — These  reasons  had  induced  us  to  hesitate  very  much  as  to  the 

proposition  of  the  United  States  for  a  common  negotiation  between  the  three 
Powers ;  when  the  arrival  of  the  speech  of  the  President  of  the  United  States,  at  the 
opening  of  the  Congress,  supplied  another  reason  at  once  decisive  in  itself,  and 
susceptible  of  being  stated  to  Mr  Rush  with  more  explicitness  than  those  which  I 
have  now  detailed  to  your  Excellency;  I  refer  to  the  principle  declared  in  that 
speech,  which  prohibits  any  further  attempts  by  European  powers  at  colonization 
in  America. 

So  that  the  original  action  in  common,  between  Great  Britain  and  the 
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United  States,  the  subsequent  breaking  up  of  that  common  action  by 
Great  Britain,  and  the  reason  for  it,  will  appear  to  be  quite  evident. 
They  are  important,  however,  in  my  present  argument,  only  as  showing 
that  Great  Britain  and  the  United  States,  acting,  as  they  originally  did, 
in  common,  were  at  the  start  entirely  well  acquainted  with  the  views  of 
each  other. 

Now  the  next  piece  of  evidence  which  is  important  to  notice,  in  order 
to  ascertain  the  views  with  which  the  two  parties  approached  this  nego- 
tiation, for  that  is  what  I  am  now  upon,  is  to  look  to  the  instructions 
issued  to  the  negotiators,  and  I  call  attention  to  the  instructions  from 
the  United  States  Government,  which  will  be  found  in  a  letter  from 
Mr  John  Quincy  Adams,  to  Mr  Minister  Middleton,  on  page,  41  of  the  first 
volume  of  the  Appendix.  That  letter,  I  think,  I  ought  to  read  the 
whole  of. 

SIR  :  I  have  the  honor  of  enclosing  herewith  copies  of  a  note  from  Baron  de 
Tuyll,  the  Russian  Minister,  recently  arrived,  proposing,  on  the  part  of  His  Majesty 
the  Emperor  of  Russia,  that  a  power  should  be  transmitted  to  you  to  enter  upon  a 
negotiation  with  the  Ministers  of  his  Government  concerning  the  differences  which 
have  arisen  from  the  Imperial  Ukase  of  4th  (16th)  September,  1821,  relative  to  the 
northwest  coast  of  America,  and  of  the  answer  from  this  Department  acceding  to  this 
proposal.  A  full  power  is  accordingly  inclosed,  and  you  will  consider  this  letter 
as  communicating  to  you  the  President's  instructions  for  the  conduct  of  the  nego- 
tiation. 

From  the  tenor  of  the  ukase,  the  pretensions  of  the  Imperial  Government  extend 
to  an  exclusive  territorial  jurisdiction  from  the  fortyfith  degree  of  north  latitude, 
on  the  Asiatic  coast,  to  the  latitude  of  fifty-one  north  on  the  western  coast  of  the 
American  Continent ;  and  they  assume  the  right  of  interdicting  the  navigation  and 
the  fishery  of  all  other  nations  to  the  extent  of  100  miles  from  the  whole  of  that 
coast. 

The  United  States  can  admit  no  part  of  these  claims.  Their  right  of  navigation 
and  of  fishing  is  perfect,  and  has  been  in  constant  exercise  from  the  earliest  times, 
after  the  Peace  of  1783,  throughout  the  whole  extent  of  the  Southern  Ocean,  sub- 
ject only  to  the  ordinary  exceptions  and  exclusions  of  the  territorial  jurisdictions, 
which,  so  far  as  Russian  rights  are  concerned,  are  confined  to  certain  islands  north 
of  the  (iffy-fifth  degree  of  latitude,  and  have  no  existence  on  the  Continent  of 
America. 

The  correspondence  between  Mr  Poletica  and  this  Department  contained  no  dis- 
cussion of  the  principles  or  of  the  facts  upon  which  he  attempted  the  justification 
of  the  Imperial  Ukase.  This  was  purposely  avoided  on  our  part  under  the  expecta- 
tion that  the  Imperial  Government  could  not  fail,  upon  a  review  of  the  measure,  to 
revoke  it  altogether.  It  did,  however,  excite  much  public  animadversion  in  this 
country  as  the  Ukase  itself  had  already  done  in  England.  I  enclose  herewith  the 
North  American  Review  for  October,  1822,  No  37,  which  contains  an  Article 
(page  370)  written  by  a  person  fully  master  of  the  subject;  and  for  the  view  of  it 
taken  in  England,  I  refer  you  to  the  52nd  number  of  the  Quarterly  Review,  the 
Article  upon  Lieutenant  Kotzebue's  Voyages.  From  the  Article  in  the  North  Ame- 
rican Review,  it  will  be  seen  that  the  rights  of  discovery,  of  occupancy,  and  of 
uncontested  possession  alleged  by  Mr  Poletica  are  all  without  foundation  in  fact. 

It  does  not  appear  that  there  ever  has  been  a  permanent  Russian  settlement  on 
this  continent  south  of  latitude  59°,  that  of  New  Archangel,  cited  by  Mr  Poletica,  in 
latitude  57°30°,  being  upon  an  island.  So  far  as  prior  discovery  can  constitute  a 
foundation  of  right,  the  papers  which  I  have  referred  to  prove  that  it  belongs  to  the 
United  States  as  far  as  59°  north,  by  the  transfer  to  them  of  the  rights  of  Spain. 
There  is,  however,  no  part  of  the  globe  where  the  mere  fact  of  discovery  could  be 
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held  to  give  weaker  claims  than  <ui  Hit-  northwest  coast.  The  great  sinuosity,  say-, 
llumboldt,  formed  by  the  coast  between  the  fifty-fifth  and  sixtieth  parallels  of  lati- 
tude embraces  discoveries  made  by  Gali,  Behring,  and  Tchivikoff,  Quadra,  Cook, 
La  Perouse,  Malespier  and  Vancouver.  No  European  nation  has  yet  formed  an 
establishment  upon  the  immense  extent  of  coast  from  Cape  Mendocino  to  the  fifty- 
ninth  degree  of  latitude.  Beyond  that  limit  the  Russian  factories  eoimiieiicc,  most 
of  which  are  scattered  and  distant  from  each  other,  like  the  factories  established  by 
the  Kuropean  nations  for  tho  last  three  centuries  on  the  coast  ol  Africa.  Most  of 
these  little  Russian  colonies  communicate  with  each  other  only  by  sea,  and  the 
new  denominations  of  Russian  America,  or  Russian  possessions  in  the  New  Conti- 
nent, must  not  lead  us  to  believe  that  the  coast  of  Behring's  bay,  the  peninsula  of 
Alaska,  or  the  country  of  the  Ischugatschi  have  become  Russian  provinces  in  the 
same  sense  given  to  the  word  when  speaking  of  the  Spanish  provinces  of  Sonora  or 
New  Biscay.  "  (Humboldls  New  Spain,  vol.  II,  book  III,  chapter  8,  page  496.) 

In  M.  Poletica's  letter  of  28th  February,  1822,  to  me,  he  says  that  when  the 
Emperor  Paul  I  granted  to  the  present  American  Company  its  first  charter,  in  1799, 
he  gave  it  the  exclusive  possession  of  the  northwest  coast  of  America,  which  belon- 
ged to  Russia,  from  the  fifty-fifth  degree  of  north  latitude  to  Behring  strait. 

In  his  letter  of  2nd  of  April,  1822,  he  says  that  the  charter  of  the  Russian  Ame- 
rican Company,  in  1799,  was  merely  conceding  to  them  a  part  of  the  sovereignty, 
or  rather  certain  exclusive  privileges  of  commerce. 

This  is  the  most  correct  view  of  the  subject.  The  Emperor  Paul  granted  to  the 
Russian  American  Company  certain  exclusive  privileges  of  commerce,  —  exclusive 
with  reference  to  other  Russian  subjects;  but  Russia  had  never  before  asserted  a 
right  of  sovereignty  over  any  part  of  the  North  American  Continent,  and  in  1799 
the  people  of  the  United  States  had  been  at  least  for  twelve  years  in  the  constant 
and  uninterrupted  enjoyment  of  a  profitable  trade  with  the  natives  of  that  very 
coast,  of  which  the  ukase  of  the  Emperor  Paul  could  not  deprive  them. 

"  It  was  in  this  same  year,  1799,  that  the  Russian  settlement  at  Sitka  was  first 
made,  and  it  was  destroyed  in  1802  by  the  natives  of  the  country.  There  were, 
it  seems,  at  the  time  of  its  destruction,  three  American  seamen  who  perished  with 
the  rest,  and  a  new  settlement  at  the  same  place  was  made  in  1804. 

In  1808,  Count  Romanzoff,  being  then  Minister  of  Foreign  Affairs  and  of  Com 
merce,  addressed  to  Mr  Harris,  consul  of  the  United  States  at  St.  Petersburg,  a  letter 
complaining  of  the  traffic  carried  on  by  citizens  of  the  United  States  with  the 
native  Islanders  of  the  northwest  coast,  instead  of  trading  with  the  Russian  posses- 
sions in  America.  The  Count  stated  that  the  Russian  Company  had  represented 
this  traffic  as  clandestine,  by  which  means  the  savage  islanders,  in  exchange  for 
otter  skins,  had  been  furnished  with  fire  arms  and  powder,  with  which  they  had 
destroyed  a  Russian  fort,  with  the  loss  of  several  lives.  He  expressly  disclaimed 
however,  any  disposition  on  the  part  of  Russia  to  abridge  this  traffic,  of  the  ci- 
tizens of  the  United  States,  but  proposed  a  convention  by  which  it  should  be 
carried  on  exclusively  with  the  agents  of  the  Russian  American  Company  at  Kadiak, 
a  small  island  near  the  promontory  of  Alaska,  at  least  700  miles  distant  from  the 
other  settlement  at  Sitka. 

On  the  4th  of  January,  1810,  Mr  DaschkofT,  charge  d'affaires,  and  consul-general 
from  Russia,  renewed  this  proposal  of  a  convention,  and  requested  as  an  alterna- 
tive that  the  United  States  should,  by  a  legislative  act  prohibit  the  trade  of  their 
citizens  with  the  natives  of  the  northwest  coast  of  America  as  unlaioful  and  irregu- 
lar, and  thereby  induce  them  to  carry  on  the  trade  exclusively  with  the  agents  of 
the  Russian  American  Company.  The  answer  of  the  Secretary  of  State,  dated  the 
5th  of  May,  1810,  declines  those  proposals  for  reasons  which  were  then  satisfactory 
to  the  Russian  Government,  or  to  which  at  least  no  reply  on  their  part  was  made. 
Copies  of  these  papers  and  of  those  containing  the  instructions  of  the  Minister  of 
the  United  States  then  at  St.  Petersburg,  and  the  relation  of  his  conferences  with  the 
Chancellor  of  the  Empire,  Count  Romanzoff,  on  this  subject  are  herewith  enclosed. 
By  them,  it  will  be  seen  that  the  Russian  Government  at  that  time  explicitly  de- 
clined the  assertion  ot  any  boundary  line  upon  the  northwest  coast,  and  that  the 


proposal  of  measures  for  confining  the  trade  of  the  citizens  of  the  United  States 
exclusively  to  the  Russian  settlement  at  Kadiak  and  with,  the  agents  of  the  Russian 
American  Company  had  been  made  by  Count  Romanzoff  under  the  impression  that 
they  would  be  as  advantageous  to  the  interests  of  the  United  States  as  to  those  of 
Russia. 

It  is  necessary  now  to  say  that  this  impression  was  erroneous ;  that  the  traffic 
of  the  citizens  of  the  United  States  with  the  natives  of  the  northwest  coast  was 
neither  clandestine,  nor  unlawful,  nor  irregular;  that  it  had  been  enjoyed  many 
years  before  the  Russian  American  Company  existed,  and  that  it  interfered  with 
no  lawful  right  or  claim  of  Russia. 

This  trade  has  been  shared  also  by  the  English,  French,  and  Portuguese.  In 
the  prosecution  of  it  the  English  settlement  of  Nootka  Sound  was  made,  which 
occasioned  the  differences  between  Great  Britain  and  Spain  in  1789  and  1790,  ten 
years  before  the  Russian  American  Company  was  first  chartered. 

It  was  in  the  prosecution  of  this  trade  that  the  American  settlement  at  the 
mouth  of  the  Columbia  River  was  made  in  1811,  which  was  taken  by  the  British 
during  the  late  war,  and  formally  restored  to  them  on  the  6th  of  October  1818.  By 
the  treaty  of  the  22nd  of  February,  1819,  with  Spain,  the  United  States  acquired 
all  the  rights  of  Spain  north  of  latitude  42° ;  and  by  the  third  Article  of  the  conven- 
tion between  the  United  States  and  Great  Britain  of  the  20th  of  October  1818,  it 
was  agreed  that  any  country  that  might  be  claimed  by  either  party  on  the  north- 
west coast  of  America,  westward  of  the  Stony  Mountains,  should,  together  with 
its  harbors,  bays,  and  creeks,  and  the  navigation  of  all  rivers  within  the  same,  be 
free  and  open  for  the  term  of  ten  years  from  that  date  to  the  vessels,  citizens,  and 
subjects  of  the  two  powers,  without  prejudice  to  the  claims  of  either  party  or  of 
any  other  State. 

You  are  authorised  to  propose  an  article  of  the  same  import  for  a  term  of  ten 
years  from  the  signature  of  a  joint  convention  between  the  United  States,  Great 
Britain,  and  Russia. 

The  right  of  the  United  States  from  the  forty-second  to  the  forty-ninth  parallel 
of  latitude  on  the  Pacific  Ocean  we  consider  as  unquestionable,  being  founded  first, 
on  the  acquisition,  by  the  treaty  of  February  22nd,  1819,  of  all  the  rights  of  Spain; 
second,  by  the  discovery  of  the  Columbia  River,  first  from  sea,  at  its  mouth  and 
then  by  land,  by  Lewis  and  Clarke;  and  third,  by  the  settlement  at  its  mouth  in 
1811.  This  territory  is  to  the  United  States  of  an  importance  which  no  possession 
in  North  America  can  be  to  any  European  nation,  not  only  as  it  is  but  the  conti- 
nuity of  their  possessions  from  the  Atlantic  to  the  Pacific  Ocean,  but  as  it  offers 
their  inhabitants  the  means  of  establishing  hereafter  water  communications  from 
the  one  to  the  other. 

It  is  not  conceivable  that  any  possession  upon  the  continent  of  North  America 
should  be  of  use  or  importance  to  Russia  for  any  other  purpose  than  that  of  traffic 
with  the  natives.  This  was,  in  fact,  the  inducement  to  the  formation  of  the  Rus- 
sian-American Company  and  to  the  Charter  granted  them  by  the  Emperor  Paul. 
It  was  the  inducement  to  the  ukase  of  the  Emperor  Alexander.  By  offering  free  and 
equal  access  for  a  term  of  years  to  navigation  and  intercourse  with  the  natives  to 
Russia,  within  the;  limits  to  which  our  claims  are  indisputable,  we  concede  much 
more  than  we  obtain.  It  is  not  to  be  doubted  that,  long  before  the  expiration  ol 
that  time,  our  settlement  at  the  mouth  of  the  Columbia  River  will  become  so  consi- 
derable as  to  offer  means  of  useful  commercial  intercourse  with  the  Russian  settle- 
ments on  the  islands  of  the  northwest  coast. 

With  regard  to  the  territorial  claim,  separate  from  the  right  of  traffic  with  the 
natives  and  from  any  system  of  colonial  exclusions,  we  are  willing  to  agree  to  the 
boundary  line  within  which  the  Emperor  Paul  had  granted  exclusive  privileges  to 
the  Russian  American  Company,  that  is  to  say,  latitude  53°. 

If  the  Russian  Government  apprehend  serious  inconvenience  from  the  illicit 
traffic  of  foreigners,  with  their  settlements  on  the  northwest  coast,  it  may  be  effect 
tually  guarded  against  by  stipulations  similar  to  those,  a  draft  of  which  is  herewith 
subjoined,  and  to  whichyouare  authorized,  on  thopartof  theUnited  States,  to  agree. 
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As  the  British  Ambassador  at  St  Petersburg  is  authorized  and  instructed  to 
negotiate  likewise  upon  this  subject,  it  may  be  proper  to  adjust  the  interests  and 
claims  of  tho  three  powers  by  a  joint  convention.  Your  full  power  is  prepared 
accordingly. 

Instructions  conformable  to  these  will  be  forwarded  to  Mr  Rush,  at  London, 
with  authority  to  communicate   with  the  British  Governement  in  relation  to  this 
interest,  and  to  correspond  with  you  concerning  it,  with  a  view  to  the  maintenance 
of  the  rights  of  the  United  States. 
I  am,  etc. 

JOUN  QUINCY  ADAMS. 

Now  the  learned  Arbitrators  will  perceive  upon  that  letter  which  is  en- 
tirely instructive  in  reference  to  the  views  of  the  United  States  Govern- 
ment at  that  time,  thai  the  only  serious  and  practical  objection  on  the 
part  of  the  United  States  Government  to  whatever  pretensions  were  set  up 
by  Russia  in  this  ukase  of  1821  were  two  :  first,  that  she  should  have 
extended  her  territorial  pretensions  from  54°40'  where  they  stood  under 
the  charter  to  the  Russian  American  Company  of  1799  down  to  51°  de- 
grees north  latitude,  and  secondly,  to  her  exclusion  from  the  north-west 
coast  of  the  United  States  citizens  engaged  in  trade  —  in  other  words,  the 
exclusion  of  the  benefits  of  the  trade  on  this  north-western  coast.  The 
maritime  pretensions  contained  in  the  ukase  of  1821  were  indeed  alluded 
to  and  objected  to,  but  it  forms  no  substantial  part  of  the  objections  which 
are  so  carefully  urged  by  Mr  Adams.  The  substance  of  the  objections 
urged  by  Mr  Adams  is  this,  that  along  the  north-west  coast  by  which  he 
means  the  coast  extending  from  say,  60°  north  latitude  down  to  the  mouth 
of  the  Columbia  River,  had  been  for  years  in  the  enjoyment  of  the  various 
Powers  —  of  Russia,  of  the  United  States,  of  Great  Britain,  of  Spain,  of 
Portugal :  that  they  had  all  to  a  greater  or  less  degree  engaged  in  that 
trade;  that  the  United  States  had  engaged  in  it  from  the  lime  that  it  had 
become  an  independent  nation,  and  that  its  right  to  a  participation,  in 
that  trade  was  entirely  well-founded,  as  Mr  Adams  insisted. 

Now  that  had  reference  to  that  coast  upon  which  I  run  my  pointer. 
(Describing)  It  had  no  reference  to  Rehring  Sea  or  any  of  the  islands  of 
Behring  Sea  or  the  coast  of  Siberia  —  regions  which,  so  far  as  respected 
their  coast  or  any  trading  upon  the  coasts,  had  never  been  visited  by 
the  vessels  of  the  United  States,  and  no  thought  had  ever  been  entertai- 
ned of  engaging  in  such  a  commerce.  The  United  States  claimed  title 
according  to  this  statement  by  Mr  Adams  up  to  the  49th  degree  of  the 
present  boundary  of  British  Columbia.  At  that  time,  Great  Britain  and 
the  United  States,  of  course,  were  in  dispute  as  to  whom  this  coast 
belonged  to,  both  of  them  claiming  it,  and  it  was  not  until  the  year  1846 
that  that  dispute  was  settled  by  the  adoption  of  the  present  boundary. 

The  President.  -  -  If  you  look  at  page  142,  they  speak  of  the59th 
degree  north  latitude —  I  refer  to  this  letter  of  Mr  Adams  which  you  have 
just  read. 

Mr  Carter.  -  -  So  far  as  prior  discovery  can  constitute  a  founda- 
tion of  right  the  papers  which  I  have  referred  to  prove  that  it  belongs  to 
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the  United  States  as  far  as  59°  north  by  the  transfer  to  them  of  the 
rights  of  Spain. 

Yes,  that  ground  is  indeed  taken.  It  would  be  where  my  pointer  now 
is. 

(Indicating  it  on  the  map.) 

Up  to  the  southern  boundary  of  Alaska,  a  line  which  would  take  the 
whole  of  the  peninsula.  That  was  a  claim  which  made  this  territory  in 
part  a  disputed  one.  That  is  the  case  which  Mr  Adams  made  here  by 
these  instructions.  Spain  is  the  first  discoverer  up  to  60°  of  north  lati- 
tude. We  have  her  rights  transferred  to  us;  therefore  by  first  discovery, 
we  have  a  title  to  latitude  60°. 

In  the  next  place,  we  have  always  been  engaged  in  trading  on  that 
coast,  and  have  visited  it  continually  ever  since  we  were  an  independent 
nation  ;  and  such  rights  as  we  have  springing  out  of  trade  with  the  coast, 
added  to  the  rights  of  prior  discovery,  constitute  a  title  on  which  we  can 
make  a  dispute  with  Russia.  So  that  we  see,  from  letter  of  Mr  Adams 
and  from  his  instructions  to  the  United  States  negotiator  of  the  treaty,  that 
practically  the  whole  importance  of  the  dispute  lay  in  the  possession  of 
that  northwest  coast.  Thatis  all  there  was  about  it.  There  was,  indeed, 
a  sentimental  assertion  (I  call  it  a  sentimental  assertion)  that  no  further 
acquisition,  no  further  settlement  by  European  powers  on  the  American 
continent  would  be  permitted,  but  that  did  not  amount  to  much,  for,  in 
that  very  letter,  be  offered  to  draw  a  boundary  line  with  Russia  at  the 
5oth  degree,  which  would  give  her  exclusive  possession  of  the  north  and 
exclusive  possession  of  a  very  considerable  part  of  this  disputed  region. 
Practically,  the  whole  interests  that  were  affected  by  this  dispute  centered 
on  that  Northwest  Coast  Trade;  and  I  might  as  well  here  strengthen  that 
point. 

Mr  Adams,  you  will  remember,  refers,  in  that  letter  ofinstructions, 
to  two  articles  in  certain  well  known  periodicals  of  that  time,  as  contain- 
ting  very  correct  information  about  this  region.  One  was  an  article  in 
the  '•  Quaterly  Review  ",  and  the  other  an  article  in  the  "  North  American 
Review1'.  Now,  here  is  an  extract  from  the  article,  which  is  referedto, 
the  "  Quaterly  Review  ",  and  it  will  be  found  on  page  12  of  the  1st  vo- 
lume of  our  Appendix. 

Let  us  examine,  however,  what  claim  Russia  can  reasonably  set  up  to  the  ter- 
ritory in  question.  To  the  two  shores  of  Behring  Sea,  we  admit,  she  would  have 
an  undoubted  claim,  on  the  score  of  priority  of  discovery,  that  on  the  side  of  Asia 
having  been  visited  by  Deshnew  in  1648,  and  that  of  America  visited  by  Behring 
in  1741,  as  far  down  as  the  latitude  51°  and  the  peaked  mountain,  since  generally 
known  by  the  name  of  Cape  Fairweather. 

That  is  carrying  the  position  and  claim  of  Russia  under  the  right  of 
prior  discovery  much  further  than  the  60°. 

To  the  southward  of  this  point,  however,  Russia  has  not  the  slightest  claim. 
Now,  here  is  an  extract  from  the  North  American  Review;  I  may  say, 
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—  I  do  not  know;  but  there  is  some  evidence  of  it  in  these  papers,  and  I 
think  I  will  undertake  to  say  that  it  was  written  by  Mr  William  Sturgis  of 
Boston,  a  very  distinguished  merchant  of  that  day,  of  the  firm  of  Bryant, 
Slurgis  and  Company,  who  carried  on  a  very  extensive  trade  on  this  very 
coast;  and  he  had  himself  been,  as  a  member  of  that  house  and  engaged 
in  this  navigation,  many  years  on  that  coast  and  perfectly  familiar  with 
its  history  and  with  the  trade  which  had  arisen  there.  This  article  says  : 

We  have  no  doubt  but  Russian  fur-hunters  formed  establishments  at  an  early 
period  on  the  Aleutian  islands  and  neighbouring  coast  of  the  Continent;  but  we 
are  equally  certain  that  it  can  be  clearly  demonstrated  that  no  Settlement  was  made 
eastward  of  Behring  Bay  till  the  one  at  Norfolk  Sound  (Sitka)  in  1799. 

Behring  Bay  is  there  [Pointing  it  out  on  the  map.},  since  called 
Yakutat  Bay. 

The  statements  of  Cook,  Vancouver,  Mears,  Portlock,  and  La  Perouse  prove 
what  we  readily  admit  that,  previous  to  1786,  the  Russians  had  Settlements  on  the 
Island  of  Kadiak  and  in  Cook's  River. 

That  Island  of  Kadiak  is  easily  legible  to  the  learned  Arbitrators;  just 
south  of  the  peninsula  of  Alaska. 

The  Russians  had  Settlements  on  the  Island  of  Kadiak  and  in  Cook's  River;  but 
we  shall  take  leave  to  use  the  same  authorities  to  establish  the  fact  that  none  of 
these  Settlements  extended  so  far  east  as  Behring  Bay. 

Claret  Fleurieu,  in  his  introduction  to  the  Voyage  of  Marchand,  published  in 
1801,  says.  The  principal  object  of  all  these  voyages  was  the  examination  of  that 
long  archipelago  know  under  the  collective  name  of  the  Aleutian  or  Fox  Islands, 
which  the  Russiau  charts  divide  into  several  archipelagoes  under  different  names ; 
of  all  the  part  of  the  coast  which  extends  east  and  west  under  the  parallel  of  60°, 
and  comprehends  a  great  number  of  islands  situated  to  the  south  of  the  mainland, 
some  of  which  were  visited  and  others  only  perceived  by  Behring.  Lastly,  of  the 
peninsula  of  Alaska  and  of  the  other  island  situated  to  the  north  of  this  peninsula 
as  far  as  the  seventeenth  degree. 

It  is  on  these  Aleutian  islands,  and  on  .upwards  of  three  hundred  leagues  of  the 
coast,  which  extend  beyond  the  Polar  circle,  that  the  indefatigable  Russians  have  form 
ed  those  numerous  settlements,  those  factories  that  support  the  fur  trade,  from 
which  the  Empire  of  Russia  derives  such  great  advantages  in  its  commercial  con- 
cerns and  exchanges  with  the  Empire  of  China. 

Now  Sir  George  Simpson,  the  Governor  in  chief  of  the  Hudson's  Bay 
Company's  territory  in  North  America  says  in  his  narrative  of  a  journey 
round  the  world  during  the  years  1841  and  1842  : 

In  justice,  however,  to  Russia,  I  have  no  hesitation  in  saying  that  under  the  reco- 
gnized principles  of  colonization  she  is  fully  entitled  to  all  that  she  holds  in  America. 

The  writer  goes  on  to  describe  the  discovery  as  far  as  Kadiak  and 
states  : 

...  No  other  nation  having  previously  penetrated  or  even  pretended  to  have 
penetrated  further  north  than  the  parallel  of  SO"  :  but  the  Russian  discoveries  were 
distinguished  by  this  favourable  peculiarity,  that  they  were  in  a  great  measure 
achieved  independently  of  the  more  southerly  discoveries  of  Spain  being  the  result 
of  rumours  of  a  neighbouring  continent  which,  in  the  beginning  of  the  century 
the  Spanish  and  Russian  conquerors  had  found  to  be  rife  in  Kamschatka  moreover, 
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in  the  case  of  the  Russians,  discovery  and  possession  had  advanced  hand  in  hand. 
The  settlement  of  Kadiak  was  24  years  before  Hears  erected  his  solitary  shed  in 
Nootka  Sound,  andSitka  was  established  fully  10  or  12  years  earlier  than  Astoria. 
According  to  this  plain  summary  of  undeniable  facts,  Russia  had  a  better  claim,  at 
least  down  to  the  parallel  of  56°  than  any  other  power  could  possibly  acquire  ". 

The  Tribunal  then    adjourned  for  a  short  time. 

The  President.  —  Mr  Carter,  we  are  ready  to  hear  you. 

Mr  Carter.  —  Mr  President,  the  diplomatic  papers,  especially  the  ins- 
tructions from  Mr  Secretary  John  Quincy  Adams,  to  the  American  nego- 
ciator  of  the  Treaty  with  Russia,  and  the  historical  evidence  referred 
to  in  that  letter,  and  other  historical  evidences  which  were  alluded  to  by 
me,  establish,  as  it  seems  to  me.  without  question,  that  so  far  as  the  Uni- 
ted States  was  concerned,  her  objections  to  the  Ukase  of  1831,  was  subs- 
tantially confined  to  the  unwarranted  assertion  of  authority  on  the  part 
of  Russia  as  the  United  States  deemed  it  to  be,  over  the  North-West  Coast, 
where  the  United  Slates  had  very  valuable  commercial  interests;  and  it 
appears  equally  clear,  that  so  far  as  concerns  the  possessions  of  Russia, 
north  of  the  60th  parallel  of  north  latitude  (which  includes  the  whole  of 
Alaska,  the  whole  of  the  Behring  sea,  and  the  Aleutian  islands),  the  title 
of  Russia,  her  right  to  the  possession  and  enjoyment  of  those  territories, 
was  undisputed,  and  constituted  no  subject  of  complaint  on  the  part  of  the 
United  States;  and  that  so  far  as  respects  the  assertion  of  maritime  do- 
minion, contained  in  the  Ukase  of  1821,  while  the  United  States  made  a 
formal  objection  to  it,  it  did  not  figure  prominently  as  an  objection  on  their 
part  or  make  any  considerable  figure  in  the  discussions.  It  was  under 
those  circumstances,  and  with  those  views  on  the  part  of  the  United  States, 
and  on  the  part  of  Russia,  that  the  Treaty  of  1824  was  concluded;  and 
the  question  now  is  as  to  the  interpretation  of  that  Treaty.  Its  provisions 
will  be  found  on  page  36  of  the  1st  volume  of  the  Appendix  to  the  Ame- 
rican Case  : 

ARTICLE  I 

It  is  agreed  that,  in  any  part  of  the  Great  Ocean,  commonly  called  the  Pacific 
Ocean,  or  South  Sea,  the  respective  citizens  or  subject;!  of  the  high  contracting 
powers  shall  be  neither  disturbed  now  restrained,  either  in  navigation  or  in  fishing, 
or  in  the  power  of  resorting  to  the  coasts ,  upon  points  which  may  not  already 
have  been  occupied,  for  the  purpose  of  trading  with  the  natives,  saving  always  the 
restrictions  and  conditions  determined  by  the  following  articles. 

That  is  the  important  part  of  the  treaty  of  1824,  so  far  as  the  present 
discussion  is  concerned;  and  the  question  is  whether  the  terms  "  Pacific 
Ocean,  or  South  Sea  ",  include  Behririg  Sea,  or  exclude  it?  It  is  insisted 
upon,  on  the  part  of  Great  Britain,  that  it  does  :  It  is  insisted  upon,  on  the 
part  of  the  United  States,  that  it  does  not;  and  the  question  is  :  which  is 
the  more  reasonable  interpretation  under  the  circumstances  of  the  case, 
and  in  view  of  all  the  lights  which  can  be  gathered  from  the  evidence  con- 
cerning the  interpretation  of  the  parties  to  the  treaty? 
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Now  it  is  apparent  at  the  start,  that  the  article  of  the  treaty  admits  of 
either  interpretation  upon  its  face.  Pacific  Ocean,  or  South  Sea,  may 
include  the  whole  of  Behring  Sea,  as  is  insisted  upon  by  Great  Britain; 
and,  on  the  other  hand,  it  may  exclude  it,  as  is  insisted  upon  by  the 
United  States.  Well,  what  is  the  consequence  of  accepting  the  interpreta- 
tion insisted  upon  by  Great  Britain?  The  consequence  is  that  the  United 
States  is,  by  the  terms  of  that  treaty,  permitted  to  land  on  all  the  coasts 
of  the  Pacific  Ocean,  including  Behring  Sea,  under  the  supposed  dominion 
of  Russia  including  the  whole  of  the  coast  of  Siberia,  the  whole  of  the 
coast  of  Alaska,  and  all  the  islands  in  the  Behring  Sea.  That  is  the  conse- 
quence of  that  interpretation.  On  the  other  hand,  if  the  interpretation 
insisted  upon  by  the  United  States  is  correct,  the  phrase  "  Pacific  Ocean", 
only  applies  to  that  part  of  the  Pacific  Ocean,  so  to  speak,  which  is  south 
of  the  Aleutian  Islands,  and,  particularly,  therefore,  applies  only  to  this 
disputed  territority  along  here  (pointing  it  out  on  the  map).  Its  applica- 
tion on  the  other  side  would  be  extremely  limited.  Well,  now  we  have 
to  say  that  the  interpretation  insisted  upon  by  Great  Britain  is  in  a  high 
degree  improbable,  and  unreasonable.  Why?  It  gives  up  at  once  to 
the  United  States,  what  the  United  States  never  asked  for,  and  that  is,  a 
right  to  resort  to  the  coasts  of  Behring  Sea,  and  the  islands  in  Behring 
Sea.  It  surrenders  that  important  right  to  the  United  States  without  any 
consideration,  so  far  as  I  am  able  to  see. 

Why  should  we  suppose  that  Russia  intended  in  this  negociation  to 
give  to  the  United  States  a  right  to  resort  to  her  coasts  and  her  islands 
which  the  United  States  never  asked  for  ?  Why  should  we  suppose  that 
it  was  the  intention  on  the  part  of  Russia  to  abandon  a  pretention  the 
propriety  of  which  the  United  Slates  never  denied  ?  My  first  point,  there- 
fore, is  that  the  interpretation  insisted  upon  by  Great  Britain  is  improba- 
ble, and  unreasonable  on  its  face  ;  and  that  we  should  not  accept  it  unless 
the  language  of  the  Treaty  is  so  explicit  as  to  compel  that  acceptance. 

Now  when  we  turn  to  the  language  of  the  Treaty,  we  find  reason  for 
supposing  at  once  that  the  term  "  Pacific  Ocean  ",  was  not  intended  to 
cover  so  broad  an  acceptance.  The  language  is  : 

His  agreed  that  in  any  part  of  the  great  Ocean,  commonly  called  the  Pacific 
Ocean  or  the  South  Sea  commonly  called  the  Pacific  Ocean  or  South  sea. 

Those  words  "  commonly  called  "  are  not  destitute  of  signification. 
They  were  not  inserted  here,  as  I  conceive,  without  a  purpose.  Did  (he 
Pacific  Ocean  commonly  spoken  of  in  thatage, include  Behring  Sea?  What 
do  we  mean  by  the  term  "  commonly  called  "  ?  Do  we  mean  the  meaning 
assigned  to  it  by  some  distinguished  geographers  who  have  divided  the 
earth  and  the  waters  which  cover  the  earth  into  separate  divisions  ? 
Is  that  what  is  commonly  meant  by  the  term  "  Commonly  called  "  ?  No, 
I  imagine  not.  It  means  that  which  is  called  the  "  Pacific  Ocean,  or  the 
south  sea  ",  by  ordinary  common  men  engaged  in  fishing  enterprise  or 
engaged  in  navigating;  and  I  apprehend  in  Llhat  age  if  seamen,  naviga- 
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tors,  masters  of  vessels,  and  commercial  firms  engaged  in  doing  business 
in  resorting  to  that  sea  with  their  vessels,  were  to  be  asked  what  they 
meant  by  the  "  Pacific  Ocean  "  —  whether  it  included  Behring  sea  or 
not  --  we  know  if  they  had  an  enterprise  in  Behring  Sea  they  would  say 
so  ;  if  they  hand  an  enterprise  to  the  north-west  coast  they  would  say  so, 
to  the  northern  part  of  the  Pacific  Ocean.  Therefore  I  think  it  is  intended; 
by  the  use  of  the  words  "  commonly  called  ",  to  limit  the  term  "  Paci- 
fic Ocean  "  to  that  which  according  to  the  common  usage  among  men  of 
that  time,  who  were  in  the  habit  of  using  that  term,  by  means  of  their 
business  and  other  relations  to  limit  it  to  their  meaning  of  the  word. 

Then,  in  the  next  place,  let  us  look  at  the  Maps  of  that  date.  Now 
there  are  a  multitude  of  them  alluded  to  here  on  both  sides.  As  to  the 
majority  of  them  —  I  think  I  may  say  nearly  all  of  them  —  I  do  not  wish 
to  be  understood,  however,  as  making  any  very  positive  assertion  on 
that  point,  for  I  have  not  made  an  accurate  study  of  them  —  but  as  to 
the  vast  majority  of  them,  Behring  Sea  is  invariably  represented  as  a  sea 
by  itself  separate  and  distinct  from  the  Pacific  Ocean  —  some  times  cal- 
led "  Northern  Sea  ";  sometimes,  and  more  frequently,  called  the  "  Sea 
of  Kamschatka  ";  but  generally  represented  on  all  the  maps  of  the  time 
as  a  sea  separate  by  itself.  I  cannot  help  thinking,  therefore,  that  if  it 
was  the  intention  of  these  Governments  to  embrace,  by  the  terms  of  this 
Treaty,  the  coasts,  and  the  islands  of  Behring  sea,  they  would  have  used 
some  language  expressly  and  unequivocally  indicating  that ;  and  that  we 
should  not  infer  that  Russia  has  made  a  surrender  without  consideration 
of  her  unquestionable  rights  along  the  shores  of  the  whole  of  Behring  sea 
unless  language  is  found  in  the  Treaty  unequivocally  importing  that  fact. 

So  much  on  the  face  of  the  Treaty  itself,  and  it  seems  to  me  that  the 
argument  is  very  strong  -  -  I  will  not  say  it  is  absolutely  conclusive, 
because  it  is  a  subject  upon  which  an  argument  can  be  made  on  both 
sides  —  but  it  seems  to  me  the  argument  which  limits  the  phrase  "  Great 
Ocean  ",  commonly  called  the  "  Pacific  Ocean  "  or  "  South  Sea  ",  was, 
in  the  minds  of  these  agreeing  Governments,  limited  to  the  Pacific  Ocean, 
south  of  Alaska,  and  of  the  Aleutian  Islands,  and  excluded  the  Behring 
Sea. 

Now,  however,  I  come  to  a  point  which  seems  to  me  to  be,  quite  con- 
clusive upon  this  question.  The  learned  Arbitrators  will  bear  in  mind 
that  I  am  now  discussing  the  meaning  of  these  words  in  the  American 
Treaty —  not  in  the  British  Treaty ;  that  is  a  matter  for  subsequent  consi- 
deration. I  take  the  Treaty  which  was  first  named,  and  I  come  to  certain 
considerations  now  which  seem  to  me  to  be  quite  conclusive  on  the  sub- 
ject. After  this  Treaty  had  been  finally  concluded,  but  before  it  had 
been  ratified,  its  terms  came  to  the  knowledge  of  this  Russian  American 
Company,  who  had,  by  grant  from  Russia,  the  exclusive  rights  to  all  the 
industries  in  Behring  Sea.  That  Company  perceived,  or  thought  it  per- 
ceived, that  it  rtyght  be  apparent  at  some  time  on  the  part  of  the  United 
States,  or  its  citizens,  that,  by  the  language  of  the  Treaty,  the  Russian 
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industries  in  Rehring  Sea  were,  to  some  extent,  thrown  open  to  the 
citizens  of  the  United  States ;  and  they  subsequently  made  thai  appre- 
hension of  theirs  the  subject  of  communication  to  their  own  Government ; 
and  I  call  attention  to  a  letter  from  the  Minister  of  Finance  of  the  Russian 
Government  to  the  Board  of  Administration  of  the  Russian  American 
Company.  This  is  found  at  page  155  of  the  Counter  Case  of  the  United 
States. 

This  was  written  from  St-Petersburg.  sept.  4th,  1824. 

The  communication  of  June  12,  1824,  presented  to  me  by  the  directors  of  the 
Company,  containing  their  remarks  on  the  consequences  which  may  result  from 
the  ratification  of  the  convention  concluded  April  5,  1824,  between  our  Court  and 
the  North  American  Republic  was  communicated  to  me  at  that  time  in  the  original 
to  the  minister  in  charge  of  the  Ministry  of  Foreign  Affairs.  Having  now  received 
from  him  the  information  that  the  recorded  protocol  of  the  proceedings  of  the  spe- 
cial committee  which  examined  the  subject  by  imperial  order  has  received  the  full 
and  entire  approval  of  His  Imperial  Majesty,  I  think  it  necessary  to  communicate 
to  the  board  of  administration  of  the  Russian  American  Company,  for  their  infor- 
mation, copies  of  the  above  mentioned  communication  of  count  N'esselrode  tome, 
and  also  the  proceedings  of  July  21,  1824,  inclosed  in  it,  together  with  a  draft  of  a 
communication  to  me,  prepared  by  His  Excellency  :  which  was  also  read  in  the 
above-named  committee  and  was  left  unsigned  after  it  had  been  given  final  con- 
sideration. 

From  these  documents  the  board  will  see  that,  for  the  avoidance  of  all  mis- 
understandings in  the  execution  of  the  above-mentioned  convention,  and  in  conformity 
with  the  desire  of  the  company,  the  necessary  instructions  have  already  been 
given  to  Baron  Tuyll,  our  minister  at  Washington,  to  the  effect  that  the  north- 
western coast  of  America,  along  the  extent  of  which,  by  the  provisions  of  the  con- 
vention, free  trading  and  fishing  are  permitted  to  subjects  of  the  North  American 
States,  extends  from  54°40'  northwards  to  Yakutat  (Behring's)  Bay. 

That  shows  the  interpretation  placed  by  the  Government  of  Russia 
at  that  time,  and  that  encloses  the  abstract  of  the  communication  from 
Count  Nesselrode,  Minister  of  Foreign  affairs  to  the  Minister  of  Finance. 
Count  Nesselrode,  as  the  learned  Arbitrators  will  remember,  had  to  do 
with  the  negotiation  and  conclusion  of  the  Treaty.  Now  that  commu- 
nication is  quite  a  long  one.  I  shall  not  read  the  whole  of  it,  but  I  call 
attention  to  the  concluding  passages  of  it  on  page  158  : 

But  seeing  on  the  other  hand. 

Sir  Charles  Russell.  —  I  beg  my  learned  friend's  pardon.  As  this  is 
the  first  occasion  upon  which  a  document  has  been  referred  to,  the  cor- 
rectness of  which  is  impugned,  it  is  well  that  I  should  call  the  attention 
of  the  Tribunal  at  once  to  it.  My  friend  has  read  as  part  of  the  real 
document  the  words  : 

Together  with  a  draft  of  a  communication  to  me  prepared  by  His  Excel- 
lency; which  was  also  read  in  the  above-named  Committee,  and  was  left  un- 
signed after  it  had  been  given  final  consideration. 

That  is  an  interpolated  passage  and  is  not  in  the  original.  No  pardon 
I  beg  my  friend's  pardon  -  -  1  misunderstood  it.  Those  words  are 
omitted  in  the  first  translation ;  but  are  in  the  origina. 
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Mr  Justice  Harlan.  —  The  heading  of  the  page  is  "  Amended 
Translations.  " 

Sir  Charles  Russell.  —  I  thonght  that  what  my  friend  read  was  the 
original  one  in  the  Counter  case,  not  the  amended  translation. 

Mr  Justice  Harlan.  On  the  top  of  the  page  the  Counter  case, 
from  which  Mr  Carter  read,  it  says  "  Amended  Translations  ". 

Sir  Charles  Russell.  —  That  is  so. 

Mr  Carter.  —  Does  that  dispose  of  the  objection? 

Sir  Charles  Russell.  —It  does. 

Mr  Carter.  —  Now  of  the  draft  that  is  contained  in  that,  I  will  read 
only  the  concluding  passages.  It  says  : 

But  seeing  on  the  other  hand  that  the  restrictions  stated  in  the  opinion  of 
the  Minister  of  Finance,  and  State  Councillor  Drushinin  put  an  end  to  all  the 
complaints  of  the  American  Company,  the  majority  of  the  members  of  the 
Committee  have  found  it  necessary  to  investigate  the  nature  of  these  restrictions 
in  order  to  as  certain  how  far  it  is  possible  to  insist  upon  them  without  prejudice 
to  the  rights  and  advantages  accruing  from  the  treaty  of  April  5-17. 

That  communication  on  the  part  of  the  officers  of  the  Russian  Govern- 
ment intimates  the  interpretation  of  the  Treaty  which  I  have  suggested  to 
the  Tribunal,  that,  so  far  as  regards  places  north  of  latitude  60°  or  therea- 
bouts —  it  is  sometimes  put  at  59°  some  minutes  and  at  other  times  60"  — 
so  far  as  respects  the  places  north  of  that  latitude,  they  were  in  regions 
which  were  never  the  subject  of  dispute,  and  therefore  the  exclusive  right 
of  Russia  to  them  is  not  affected  by  the  Treaty.  Rut  so  far  as  relates  to 
regions  south  of  that  latitude,  they  belong  to  a  territory  which  was  the 
subject  of  dispute,  and  which  therefore  came  under  the  provisions  of 
that  Treaty.  It  ought  also  to  have  been  stated  to  the  Arbitrators,  as 
another  ground  for  supporting  that  interpretation  of  the  Treaty  which  I 
have  insisted  on,  that  the  other  important  articles  of  the  Treaty,  II,  III, 
IV,  all  refer  manifestly  and  plainly  to  the  north-western  coast.  That  is 
another  reason  for  limiting  the  meaning  of  the  phrase  "  Pacific  Ocean  " 
to  that  part  of  the  Pacific  ocean  which  is  south  of  Rehring  Sea.  We  see 
from  these  papers  that  I  have  read  emanating  from  the  Russian  Govern- 
ment, the  understanding,  and  the  interpretation  it  put  upon  the  provi- 
sions ofthis  Treaty  even  prior  to  the  time  when  it  had  been  ratified. 

Mr  Justice  Harlan.  —  What  bearing  upon  your  argument,  does  the 
paragraph  in  the  preceding  page  have?  page  157. 

Mr  Carter.  —  Yes,  I  should  have  read  that.  On  page  157,  paragraph  7 
of  the  proceedings  of  the  conference  held  July  21st  1824. 

That  as  the  Sovereignty  of  Russia  over  the  Coast  of  Siberia  and  the  Aleutian 
Islands  has  long  been  admitted  by  all  the  powers;  it  follows  that  the  said  Coasts  and 
Islands  cannot  be  alluded  to  in  the  Articles  of  the  said  Treaty,  which  refers  only 
to  the  disputed  territory  on  the  northwest  coast  of  America  and  to  the  adjacent 
Islands ;  that,  even  supposing  the  contrary,  Russia  has  established  permanent  settle- 
ments, not  only  on  the  coasts  of  Siberia  but  also  on  the  Aleutian  group  of  Islands; 
hence  America  subjects  could  not  by  virtue  of  the  second  article  of  the  Treaty  of 
April  5-17  land  at  the  maritime  places  there  nor  carry  on  sailing  or  fishing  without 
the  permission  of  our  Commandants  or  Governors.  Moreover,  the  Coasts  of  Siberia 
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and  the  Aleutian  islands  of  which  alone  mention  is  made  in  the  first  Article  of  the 
Treaty,  but  by  the  Northern  Ocean  and  the  seas  of  Kamschatka  and  Okhotsk  which 
form  no  part  of  the  Southern  sea  in  any  known  map  or  in  any  geography. 

Mr  Phelps.  -  •  That  was  on   July  21st  1824  immediately  after  the 
Treaty. 

The  President.  —  Those  are  the  proceedings  of  the  conference  of 
Russian  Officials. 

Mr  Carter.  —  Yes  those  are  the  proceedings  of  the  conference  of  Rus- 
sian Officials. 

The  President.  —  That  is  merely  the  Russian  view —  the  Russian  sta- 
tement. 

Mr  Carter.  —  That  is  all. 

The  President.  —  There  is  nothing  international  in  this. 

Mr  Carter.  —  There  is  nothing  international  in  this.  I  only  cite  it 
as  evidence  of  the  view  entertained  by  the  Russian  Government,  but  not 
as  an  interpretation  by  both  Governments.  But  the  learned  Arbitrators 
will  now  perceive  from  the  paper  I  am  about  to  read  that  those  very  views 
were  brought  to  the  attention  of  the  American  Government,  and,  as  I 
conceive,  acquiesced  in,  and  that  before  the  ratification  of  the  Treaty.  It 
will  be  remembered  that  in  the  documents  from  which  1  have  just  read 
allusion  was  made  to  instructions  which  had  been  given  to  Baron  Tuyll 
the  Russian  Minister  at  Washington  to  bring  this  matter  to  the  attention 
of  the  American  Government.  Mr  Adams  was  at  that  time  Secretary  of 
State  and  there  is  recorded  in  his  diary  of  December  6th  1824  the  fact 
that  an  interview  between  him  and  Baron  Tuyll  on  this  subject  and  in 
these  words  : 

This  is  to  be  found  at  page  276  of  the  American  Appendix,  volume  1  : 

"  6th  Monday  :  Baron  Tuyl,  the  Russian  Minister,  wrote  me  a  note  requesting 
an  immediate  interview,  in  consequence  of  instructions  received  yesterday  from 
his  court.  He  came,  and,  after  intimating  that  he  was  under  some  embarrassment 
in  executing  his  instructions,  said  that  the  Russian  American  Company,  upon  lear- 
ning the  purport  of  the  North  West  Coast  Convention  — that  is  this  Treaty.  —  Con- 
cluded last  June  by  Mr  Middleton,  were  extremely  dissatisfied  (ajele  de  hauls  cm), 
and  by  means  of  their  influence  had  prevailed  upon  his  Government  to  send  him 
these  instructions  upon  two  points.  One  was  that  he  should  deliver,  upon  the 
exchange  of  the  ratifications  of  the  Convention,  an  explanatory  note  purporting 
that  the  Russian  Government  did  not  understand  that  the  Convention  would  give 
liberty  to  the  citizens  of  the  United  States  to  trade  on  the  coast  of  Siberia  and 
Aleutian  islands.  The  other  was  to  propose  a  modification  of  the  Convention,  by 
which  our  vessels  should  be  prohibited  from  trading  on  the  North  West  Coast, 
North  of  latitude  57°.  With  regard  to  the  former  of  these  points  he  left  with  me  a 
minute  in  writing.  " 

Now,  the  minute  in  writing  is  subjoined,  but  I  will  not  read  it  now, 
but  turn  to  page  277  to  continue. 

Sir  Charles  Russell.  —  I  think  it  is  important. 

Mr  Carter.  —  I  will  read  it  before  I  get  through.  I  will  continue  the 
extract  from  Mr  Adams's  diary.  It  says. 

Hold  Baron  Tuyl  that  we  should  be  disposed  to  do  every  thing,  to  accommodate 
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the  views  of  his  Government,  that  was  in  our  power,  but  that  a  modification  of  the 
Convention  could  be  made  not  otherwise  than  by  a  new  Convention ;  and  that 
the  construction  of  the  Convention  as  concluded,  belonged  to  other  Departments 
of  the  Government,  for  which  the  Executive  had  no  authority  to  stipulate... 
I  added  that  the  Convention  would  be  submitted,  immediately,  to  the  Senate  that 
if  anything  affecting  its  construction  or  still  more,  modifying  its  meaning,  were  to 
be  presented  on  the  part  of  the  Russian  Government,  before  or  at  the  exchange  of 
the  ratifications,  it  must  be  laid  before  the  Senate,  and  could  have  no  other  possible 
effect  than  of  starting  doubts,  and,  perhaps,  hesitation,  in  that  body,  and  oi 
favoring  the  views  of  those,  if  such  there  were,  who  might  wish  to  defeat  the 
ratification  itself  of  the  Convention. 

...  If  therefore,  he  would  permit  me  to  suggest  to  him  what  I  thought  would 
be  his  best  course  it  would  be  to  wait  for  the  exchange  of  the  ratifications,  and 
make  it  purely  and  simply;  and  that,  afterwards,  if  the  instructions  of  his 
Government  were  imperative,  he  might  present  the  note  to  which  I  now  informed 
him  what  would  be,  in  substance,  my  answer.  It  necessarily  could  not  be  othe- 
rewise. 

But  if  his  instructions  left  it  discretionary  with  him,  he  would  do  still  better 
to  inform  his  government  of  the  state  of  things  here,  of  the  purport  of  our  confe- 
rence, and  of  what  my  answer  must  be  if  he  should  present  the  note.  I  believed  his 
court  would  then  deem  it  best  that  he  should  not  present  the  note  atall.  Their  ap- 
prehension had  been  excited  by  an  interest  not  very  friendly  to  the  good  understanding 
between  the  United  States  and  Russia.  Our  merchants  would  not  go  to  trouble  the  Rus- 
sians on  the  coasts  of  Siberia,  or  north  of  the  17  th  degree  of  latitude,  and  it  was  wisest 
not  to  put  such  fancies  into  their  heads  at  least  the  Imperial  Gouvernment  might 
wait  to  see  the  operation  of  the  convention  before  taking  any  farther  step,  and 
I  was  confident  they  would  hear  no  complaint  resulting  from  it.  If  they  should,  then 
would  be  the  time  for  adjusting  the  construction  or  negotiating  a  modification  of 
the  convention. 

Now  the  explanatory  note  which  Baron  Tuyll  mentioned,  which  he 
contemplated  filing,  1  will  now  read  : 

Explanatory  note  to  be  presented  to  the  government  of  the  United  States,  with 
a  view  to  removing,  with  more  certainty,  all  occasion  for  future  discussions ;  by 
means  of  which  note  it  will  be  seen  that  the  Aleutian  Islands,  the  Coast,  of  Siberia, 
and  the  possessions  in  general  on  the  north  west  Coast  of  America  to  59°  30'  of  north 
latitude  are  positively  excepted  from  the  liberty  of  hunting,  fishing,  and  commerce, 
stipulated  in  favor  of  citizens  of  the  United  States,  for  ten  years. 

This  seems  to  be  only  a  natural  consequence  of  the  stipulations  agreed  upon,  for 
the  coast  of  Siberia  are  washed  by  the  Sea  of  Okhotsk,  the  Sea  of  Kamschatka,  and 
the  Icy  Sea,  and  not  by  the  South  Sea  mentioned  in  the  Convention  of  April  5-17 
[1824].  The  Aleutian  islands  are  also  washed  by  the  Sea  of  Kamschatka,or  Northern 
Ocean. 

It  is  not  the  intention  of  Russia  to  impede  the  free  navigation  of  the  Pacific  Ocean. 

She  would  be  satisfied  with  causing  to  be  reconized  as  well  understood  and 
placed  beyond  all  manner  of  doubt,  the  principle  that  beyond  59°30'  no  foreign 
vessel  can  approach  her  coasts  and  her  islands,  nor  fish  nor  hunt  within  the  distance 
of  two  marine  leagues.  This  will  not  prevent  the  reception  of  foreign  vessels  which 
have  been  damaged  or  beaten  by  storm. 

That  was  the  note  which  was  presented.  Now  I  will  read  a  further 
extract  from  Mr  Adams's  Diary  after  he  had  communicated  to  the  Baron 
his  suggestion  : 

The  Baron  said  that  these  ideas  had  occurred  to  himself;  that  he  had  made  this 
application  in  pursuance  of  his  instructions,  but  he  was  aware  of  the  distribution 
of  powers  in  our  Constitution  and  of  the  incompetency  of  the  Executive  to  adjust 
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such  questions.  He  would  therefore  wait  for  the  exchange  of  the  ratifications  wi- 
thout presenting  his  note,  and  reserve  for  future  consideration  whether  to  present 
it  shortly  afterwards  or  to  inform  his  Court  of  what  he  has  done  and  ask  their  fur- 
ther instructions  upon  what  he  shall  definitely  do  on  the  subject. 

Sir  Charles  Russell.  -  -  There  is  something  important  in  the  passage 
following  that  you  do  not  give  there.  I  think.  The  passage  is  this  : 

He  therefore  requested  me  to  consider  what  had  now  passed  between  us  as  if 
it  had  not  taken  place  (non  avenu)  to  which  I  readily  assented,  assuring  him,  as  I 
had  done  heretofore,  that  the  President  had  the  highest  personal  confidence  in 
him,  and  in  his  exertions  to  foster  the  harmony  between  the  two  countries.  I  re- 
ported immediately  to  the  President  the  substance  of  his  conversation,  and  he 
concurred  in  the  propriety  of  the  Baron's  final  determination. 

Mr  Justice  Harlan.  --  What  are  you  reading  from,  Sir  Charles? 

Sir  Charles  Russell.  —  Page  57  of  the  British  Counter-case. 

Sir  Richard  Webster.  --  It  is  the  continuation  to  Baron  Tuyll's  note. 

Sir  Charles  Russell.  --It  comes  next  after  the  passage  at  which  ray 
friend  stops. 

Mr  Carter.  -  -  I  am  glad  my  friend  has  read  that.  Mr  Blaine  reco- 
gnized the  same  at  the  close  of  page  277.  These  extracts  I  have  read  are 
embraced  in  a  latter  of  Mr  Blaine,  and  upon  giving  them,  he  says  this  : 

As  Baron  Tuyl  surrendered  his  opinions  to  the  superior  judgment  of  Mr  Adams- 
the  ratifications  of  the  treaty  were  exchanged  on  the  llth  day  of  January,  and  on 
the  following  day  the  treaty  was  formally  proclaimed.  A  fortnight  later,  on 
January  2oth  1875,  Baron  Tuyl,  following  the  instructions  of  his  Government, 
filed  his  note  in  the  Department  of  State. 

Sir  Charles  Russell.  —  Is  there  any  evidence  of  that?  I  do  not  find 
any  evidence  of  that.  I  do  not  find  that  any  note  was  filed  in  the  De 
partment  of  the  State. 

Mr  Carter.  —  We  have  got  it.     There  is  the  note. 

Sir  Charles  Russell.  --  Not  filed  with  you.     It  is  filed  with  Russia. 

Mr  Foster.  --  I  understand  we  have  furnished  the  British  Agent  with 
a  copy  of  that. 

Mr  Carter.  —  So  I  understand  —  a  copy  of  that  note  as  it  stands  on 
the  files  of  the  department  of  the  State.  The  importance  of  the  transac- 
tion, bearing  on  the  interpretation  of  the  treaty,  and  what  is  the  substance 
of  it,  was  that  members  of  the  Russian  Government  looking  to  the  terms 
of  this  treaty,  not  as  yet  ratified,  had  an  apprehension  that  it  might  be 
maintained  that  some  of  their  exclusion  rights  to  the  industry  pursued  in 
Behring  Sea,  would  be  thrown  open  to  citizens  of  the  United  States,  and 
remonstrated  on  that  subject  to  their  own  Government.  The  view  which 
the  Russian  Government  took  in  regard  to  the  matter  in  answer  to  these 
remonstrances  appears  to  have  been  :  "  The  provisions  of  the  treaty 
properly  interpreted  do  not  affect  Behring  Sea;  and  the  exclusive  rights 
which  the  Russian  American  Company  enjoyed  there  prior  to  the  treaty 
they  will  still  continue  to  enjoy,  but  in  order  to  make  that  certain  we 
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instruct  our  minister  at  Washington  to  make  representations  to  the  Ame- 
rican Government.  " 

In  pursuance   of  that  Baron  Tuyll  comes  to  the  Secretary  of  State, 
Mr  Adams,  states  the  apprehensions  on  the  part  of  the  Russian  Gover- 
nment, and  shows  a  note  which  he  is  requested  to  put  on  the  file  in  a 
State  department  and  which  now  asserts,  as  the  proper  interpretation  of 
the  term  that  "  Pacific  Ocean  ",  does  not  include  Behring  Sea.     The 
formal  representative  of  the  Russian  Government  thus,  in  the  most  posi- 
ture  manner,  states  to  the  Government  of  the  United  States,  "  According 
to  our  interpretation,  this   Treaty  which  is  about  to  be  ratified  will  not 
include  Behring  Sea,  but  we  wish  to  have  that  matter  certainly  determined 
and  if  necessary  by  some  alteration  of  its  provisions  ".     What  is  the  reply 
of  Mr  Adams  to  the  Minister  —  that  the  interpretation  was  ill-founded? 
No.     Does  he  contest  it  all?     No.     Does  he  state  that  the  American  Go- 
vernment has  a  different  view  with  reference  toil?     No  nothing  of  the  sort. 
He  says  there  that  what  that  Treaty  means  must,  according  to  Ame- 
rican law  be  determined  by  another  department  of  Government,  namely, 
the  judicial  department;  that  it  is,  a  judicial  question.     In  the  next  place, 
that  if  Baron  Tuyll  should  deliver  such  a  paper  as  that  to  the  American 
Government,  it  would  have  to  go  before  the  Senate,  and  it  might  raise  em- 
barassing  questions  there,  and  possibly  stand  in  the  way  of  a  ratification 
of  the  Treaty.     He  further  suggests  to  Baron  Tuyll  the  point  is  of  no 
pratical  consequence  ;  our  people  will  never  go  there  ;  there  is  no  danger 
of  that,  and  if  you  say  anything  about  it,  the  effect  may  be  to  put  fancies 
into  their  heads  which  otherwise  they  would  not  entertain ;  your  best  course 
is  to  say  nothing  about  it,  and  to  let  this  Treaty  be  ratified  as  it  stands  ;  if 
after  that  your  own  Government  insist  that  you  shall  do  something  further 
such  as  the  filing  this  note,  why  then  you  can  do  that;  but  I  tell  you  be- 
forehand what  my  answer  to  that  note  must  be  that  it  raises  a  question 
respecting  the  interpretation  of  the  Treaty,  and  that  will  have  to  be  settled, 
not  by  the  Executive,  but  by  the  Judicial  Department  of  the  American 
Government.     That  is  Mr  Adams  answer  to  it. 

Now  I  cannot  of  help  thinking  that  Mr  Adams  and  the  American 
Government  would  be  justly  subjected  to  the  charge  of  bad  faith,  if  they 
had  made  such  an  answer  as  that,  with  the  conviction  upon  their  minds 
that  the  interpretation  of  the  Treaty  was  otherwise,  or  with  an  intention 
upon  their  minds  to  afterwards  assert  any  different  interpretation  of  the 
Treaty  than  that  which  Baron  Tuyll  suggested. 

I  do  not  think  that  we  could  relieve  Mr  Adams  or  the  American 
Government  from  the  imputation  of  bad  faith  if  they  then  believed  that 
the  Treaty  fairly  bore  a  different  construction ,  that  they  did  not  frankly 
and  candidly  say  so  to  Baron  Tuyll.  Now  what  occurred  afterwards, 
however?  Baron  Tuyll  took  the  advice  thus  tendered  to  him  by  Mr  Adams, 
acted  upon  it,  and  said.  "  I  will  not  file  this  note  until  this  Treaty  is 
ratified;  I  will  await  its  ratification,  and  then  1  will  not  file  it  unless  my 
Government  tell  me  so  ".  He  did  wait;  His  Government  it  would  appear, 
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did  direct  him  to  file  the  note,  and  he  did  put  on  file,  a  few  days  after 
that,  with  the  American  Government,  a  note  on  the  part  of  the  Russian 
Government  which  explicitly  stated  their  interpretation  of  it.  That  note 
was  unanswered.  If  the  American  Government  was  ever  at  any  time  to 
dispute  the  interpretation  thus  put  upon  the  Treaty  by  the  Government  ol 
Russia,  it  was  their  time  to  answer  it  then;  and  if  they  did  not  do  it  then, 
they  would  be  precluded  afterwards  from  asserting  a  different  interpreta- 
tion of  it.  I  cannot  but  think,  therefore,  that  these  transactions  subse- 
quent to  the  actual  conclusion  of  the  Treaty,  go  very  far  in  my  mind  they 
seem  to  be  conclusive  —  in  favor  of  the  interpretation  suggested  then, 
and  insisted  upon  then  by  the  Russian  Government,  and  which  is  now 
insisted  upon  by  the  Government  of  the  United  States. 

The  President.  -  -  Do  you  not  think  the  silence  of  Mr  Adams  was 
significant  in  refusing  to  give  a  written  answer  and,  consequently,  a 
written  rejoinder,  and  written  acquiescence  to  the  views  of  Baron  Tuyll? 

It  is  rather  unusual  not  to  answer  a  diplomatic  communication  unlefs 
there  is  a  reason  for  it. 

Mr  Carter.  —  It  was  significant,  and  significant  in  the  way  in  which 
I  have  stated.  It  said  to  Baron  Tuyll  it  is  not  the  province  of  the  Execu- 
tive Department  of  the  Government  of  which  I  am  a  representative,  to  put 
a  construction  on  this  Treaty ;  if  I  should  attempt  to  give  you  my  con- 
struction of  it,  it  would  not  be  binding,  because  at  some  future  time  it 
might  become  a  judicial  question,  and  the  Supreme  Court  of  the  United 
States  will  be  called  upon  to  give  a  construction ;  but  he  then  goes  on  to 
encourage  him  to  take  no  step  to  establish  his  instructions.  He  goes  on 
to  encourage  him  to  take  that  course,  and  that  I  must  concede  would  not 
have  been  consistent  with  good  faith  on  the  part  of  Mr  Adams,  if  he 
thought  that  perhaps  there  was  any  probability  that  at  any  time  the  Ame- 
rican Government  would  set  up  a  contrary  interpretation. 

The  President.  —  Do  you  not  think  the  silence  of  Mr  Adams  left  the 
question  open. 

Mr  Carter.  — You  might  say  that,  technically,  it  left  it  open ;  but  I  am 
speaking  of  it  now  not  as  a  technical  question,  but  as  a  question  of  good 
faith ;  a  question  of  frankness  and  candour  among  Diplomatists  a  ques- 
tion of  frankness  and  candour  among  representatives  of  two  great  nations, 
one  approaching  the  other  in  that  way,  bound  of  course,  by  obligation. 
Mr  Adams  did  not  put  himself  on  this  ground  and  say  "  Well,  here  you 
must  take  care  of  yourself;  you  must  not  interpret  either  my  language  or 
my  silence  beyond  what  it  may  immediately  import  ".  He  took  no  such 
attitude.  He  did  not  put  Baron  Tuyll  upon  his  guard  at  all  -  -  he  took 
him  into  his  confidence  atonce  and  said  I  recommend  you  to  take  this 
course,  not  that.  That  attitude  of  confidence  was  not  consistent  with 
good  faith  on  the  part  of  Mr  Adams  if  he  himself  did  not  really  suppose, 
as  he  practically  intimated,  that  there  was  no  trouble  on  that  score,  and 
that  a  different  interpretation  to  that  which  Baron  Tuyll  suggested  would 
never  be  set  up  on  the  part  of  the  United  States. 
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So  much  for  the  American  Treaty;  but  that  does  not  interpret  the 
British  Treaty,  and  it  is  to  that  that  the  attention  of  the  Tribunal  is  more 
immediately  directed.  The  language  of  the  British  Treaty,  although  not 
precisely,  is  substantially  the  same,  and  is  no  doubt  intended  to  be  the 
same.  The  language  of  the  first  article  of  that  Treaty  is  to  be  found  on 
page  39  of  the  first  volume  of  the  American  Appendix. 

It  is  agreed  that  the  respective  subjects  of  the  high  contracting  parties  shall  not 
be  troubled  or  molested  in  any  part  of  the  ocean  commonly  called  the  Pacific  Ocean. 

Mr  Justice  Harlan.  —  The  word  "Grand"  seems  to  be  left  out  there. 
"Grand"  I  take  it,  should  be  in  before  the  word  "ocean"  as  you  will  see 
the  word  from  the  translation  in  French  on  page  41. 

Mr  Carter.  —  Well,  I  do  not  know. 

Mr  Justice  Harlan.  —  You  have  the  word  "Grand"  in  the  American 
Treaty  with  America  of  1824. 

Mr  Carter.  —  We  have  not  it  here.  I  have  no  other  evidence  of  what 
the  American  treaty  is,  and  what  is  contained  in  it. 

Sir  Charles  Russell.  —  The  word  in  the  original  French  is  "  Grand 
Ocean  ". 

Mr  Carter.  —  In  the  French  original  it  is  so.  In  the  American  ori- 
ginal it  is  as  it  is  here  for  aught  I  know. 

Mr  Phelps.  —  What  is  that  point  ;  I  do  not  quite  understand  it? 

Mr  Carter.  —  The  omission,  or  supposed  omission  of  the  word  "grand" 
before  the  word  "ocean"  in  the  first  article  of  the  Treaty  between  Great 
Britain  and  Russia. 

Mr  Justice  Harlan.  — There  was  a  Treaty  signed  in  English,  was 
there,  besides  one  signed  in  the  the  French  language. 

Mr  Carter.  —  I  will  explain  about  that  in  a  moment  :  It  says. 

It  is  agreed  that  the  respective  subjects  of  the  high  contracting  parties  shall  not 
be  troubled  or  molested,  in  any  part  of  the  ocean,  commonly  called  the  Pacific 
Ocean,  nither  in  Navigating  the  same,  in  fishing  therein,  or  in  landing  at  such  parts 
of  the  coast  as  shall  not  have  been  already  occupied'  in  order  to  trade  with  the 
natives,  under  the  restrictions  and  conditions  specified  in  the  following  articles. 

Whether  the  word  "  grand"  belongs  in  there  or  not,  is  of  no  conse- 
quence in  my  presen  t  argument.  I  assume  that  the  samething  was  intended 
by  the  articles  in  each  Treaty.  That  was  the  Treaty  negociated  between 
Great  Britain  and  Russia.  Now  applying  the  same  method  of  interpretation 
which  I  have  to  that  of  the  United  States,  let  me  say  that  we  know  of 
course  the  view  with  which  the  Russian  Government  entered  into  the 
negociation  of  that  Treaty  with  Great  Britain.  They  were  substantially, 
simultaneous  with  the  negociations  with  the  United  States,  and  of  course 
the  Russian  Government  must  have  approached  the  settlement  of  the 
controversy  with  Great  Britain  with  naturally  the  same  views  as  to  her 
rights  and  claims  as  she  had  in  approaching  the  Government  of  the  Uni- 
ted States.  In  reference  to  the  views  on  the  part  of  Great  Britain  it  of 
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course  does  not  follow  llml  she  had  the  same  purposes  as  animated  the 
United  Stales  negocialor. 

Her  purposes  may  have  been  widely  different  from  those  of  the  United 
Slates  negotiators  or  United  States  Government,  but  we  have  this  fact, 
that  in  the  first  place  the  negotiation  was  carried  on  conjointly,  and  presu- 
mably the  views  of  the  two  Governments  were  up  to  a  certain  point  enti- 
rely alike. 

But  as  far  as  the  instructions  of  Great  Britain  to  her  Negotiators  are 
concerned,  I  must  freely  fully  admit  that  instead  of  being  mainly  confined, 
as  in  the  case  of  the  United  States,  to  the  question  of  the  disputed  terri- 
tory on  the  north  west  coast,  they  placed  special  importance  on  the  mari- 
time pretensions  of  100  miles  over  the  sea.  The  negotiators  on  the  part 
of  Great  Britain  were  instructed  that  was  a  point  which  they  must  specially 
and  primarily  attend  to,  and  that  it  was  of  more  consequence  than  the 
disputed  question  of  territory  on  the  Norfh-west  coast.  In  that  respect 
there  was  a  difference.  But  how  was  that  difference  accommodated,  and 
how  did  they  get  along?  Mr  Canning,  instructing  Mr  Stratford  Canning, 
at  St.  Petersburg  how  to  proceed  on  that  point,  stated  that  he  was 
anxious  —  I  was  going  to  attempt  a  summary  of  that,  but  I  think  I  will 
make  use  of  the  correspondence  itself,  I  will  not  read  the  whole  of  it,  it 
is  in  fine  print  and  very  long.  At  page  260  of  the  1st  Volume  of  the  Ame- 
rican Appendix  is  found  a  letter  of  instructions  from  Mr  George  Can- 
ning to  Mr  Stratford  Canning.  I  suppose  he  was  then  at  the  Court  of 
St.  Petersburg. 

It  is  in  reference  to  the  manner  in  which  he  shall  conduct  the  nego- 
tiations for  this  Treaty.  He  says  : 

The  correspondence  which  has  already  passed  upon  this  subject  has  been  su- 
bmitted to  your  perusal,  and  I  inclose  to  you  a  copy. 

(1)  Of  the  projp.1  which  Sir  Charles  Bagot  was  authorised  to  conclude  and  sign 
some  months  ago,  and  which  we  had  every  reason  to  expect  would  have  been  enti- 
rely satisfactory  to  the  Russian  Government. 

(2)  Of  a  contre-projet  drawn  up  by  the  Russian  Plenipotentiaries,  and  presented 
to  Sir  Charles  Bagot  at  their  last  meeting  before  Sir  Charles  Bagot's  departure  from 
St.  Petersburg. 

(3)  Of  a  despatch  from  Count  Nesselrode,  accompanying  the  transmission  of 
the  contre-projet'  to  Count  Lieven. 

Now  further  down,  it  is  said  : 

The  whole  negotiation  grows  out  of  the  Ukase  of  1821. 

So  entirely  and  absolutely  true  is  this  proposition  that  the  settlement  of  the 
limits  of  the  respective  possessions  of  Great  Britain  and  Russia  on  the  northwest 
coast  of  America  was  proposed  by  us  only  as  a  mode  of  facilitating  the  adjustement 
of  the  difference  arising  from  the  Ukase  by  enabling  the  Court  of  Russia,  under 
cover  of  the  more  comprehensive  arrangement,  to  withdraw,  with  less  appearance 
of  concession,  the  offensive  pretensions  of  that  Edict. 

It  is  comparatively  indifferent  to  us  whether  we  hasten  or  postpone  all  questions 
respecting  the  limits  of  territorial  possession  on  the  Continent  of  America,  but  the 
pretensions  of  the  Russian  Ukase  of  1831  to  exclusive  dominion  over  the  Pacific 
could  not  continue  longer  unrepealed  without  compelling  us  to  take  some  measure 
of  public  and  effectual  remonstrance  against  it. 
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That  sets  forth  what  the  particular  character  of  their  complainl- 
against  the  ukase  was.  He  then  speaks  of  the  mode  in  which  the  nego- 
tiations should  be  conducted,  and  finally  he  says,  and  I  read  now  from 
the  middle  of  page  261  :  "  Perhaps  the  simplest  course,  after  all.  " 

Sir  Charles  Russell.  —  Would  you  mind  beginning  a  little  higher  up? 

Mr  Carter.  —  Yes;  where  shall  I  begin? 

Sir  Charles  Russell.  —  "  The  right  of  the  subjects  ",  and  so  on. 

Mr  Carter  : 

The  right  of  the  subjects  of  His  Majesty  to  navigate  freely  in  the  Pacific  cannot 
be  held  as  matter  of  indulgence  from  any  Power.  Having  once  been  publicly  ques- 
tioned, it  must  be  publicly  acknowledged. 

We  do  not  desire  that  any  distinct  reference  should  be  made  to  the  Ukase 
of  1821,  but  we  do  feel  it  necessary  that  the  statement  of  our  right  should  be  clear 
and  positive,  and  that  it  should  stand  forth  in  the  Convention  in  the  place  which 
properly  belongs  to  it,  as  a  plain  and  substantive  stipulation,  and  not  be  brought 
in  as  an  incidental  consequence  of  other  arrangements  to  which  we  attach  compa- 
ratively little  importance. 

This  stipulation  stands  in  the  front  of  the  Convention  concluded  between  Russia 
and  the  United  States  of  America  ;  and  we  see  no  reason  why  upon  similar  claims 
we  should  obtain  exactly  the  like  satisfaction. 

For  reasons  of  the  same  nature  we  cannot  consent  that  the  liberty  of  navigation 
through  Behring's  Straits  should  be  stated  in  the  Treaty  as  a  boon  from  Russia. 

The  tendency  of  such  a  statement  would  be  to  give  countenance  to  those  claims 
of  exclusive  juridiction  against  which  we,  on  our  own  behalf,  and  on  that  of  the 
whole  civilized  world,  protest. 

No  specification  of  this  sort  is  found  in  the  Convention  with  the  United  States  of 
America,  and  yet  it  cannot  be  doubted  that  the  Americans  consider  themselves  as 
secured  in  the  right  of  navigating,  Behring's  Straits  and  the  sea  beyond  them. 

It  cannot  be  expected  that  England  should  receive  as  a  boon  that  which  the 
United  States  hold  as  a  right  so  unquestionable  as  not  to  be  worth  recording. 

Perhaps  the  simplest  course  after  all  will  be  to  substitue  for  all  that  part  of  the 
projet'  and  contre  projet'  which  relates  to  maritime  rights  and  to  navigation,  the 
first  two  articles  of  the  Convention  already  concluded  by  the  Court  of  St.  Peter- 
sburg with  the  United  States  of  America,  in  the  order  in  which  they  stand  in  that 
Convention. 

Russia  cannot  mean  to  give  to  the  United  States  of  America  what  she  withholds 
from  us  anything  that  she  has  consented  to  give  to  the  United  States. 

There  are  his  instructions  to  the  Representatives  of  the  Government 
of  Great  Britain  in  St.  Petersburg. 

Mr  Justice  Harlan.  —  Letme  interrupt  you  just  a  moment,  Mr  Carter, 
to  call  your  attention  to  the  English  translation  of  the  Treaty  between 
Russia  and  Great  Britain  of  1825.  I  see  the  translation  in  the  British 
Case  accords  with  the  translation  in  the  United  States  Case  of  the  same 
Treaty. 

Mr  Carter.  --  Yes,  very  likely  it  may  be  right. 

Sir  Charles  Russell.  —  The  word  "  Great  "  you  mean? 

Mr  Justice  Harlan.  —  Yes. 

Sir  Charles  Russell.  -  -  The  word  "  Great"  is  omitted  too. 

Mr  Justice  Harlan.  -  -  I  did  not  know  whether  it  was  omitted  or 
whether  there  were  two  Treaties,  one  signed  in  English  and  one  in 
French,' or  whether  one  was  a  translation. 
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Sir  Charles  Russell.  —  No,  —  the  English  is  a  translation. 

Mr  Justice  Harlan.  -  -  I  mean  if  there  is  an  error  in  the  translation 
both  sides  have  committed  the  error  too,  —  the  word  "  Great  "  is  left  out 
in  the  original. 

Mr  Carter.  -  -  There  is  one  in  Russian  too,  I  believe. 

Mr  Foster.  —  No,  the  Russians  used  the  French  language,  the 
Americans  the  English. 

Sir  Charles  Russell.  —  There  may  have  been  one  in  English  and  one  in 
French. 

Mr  Foster.  —  But  both  are  originals. 

Mr  Carter.  —  Is  there  anything  more  the  learned  Arbitrator  wishes  to 
know  on  this? 

Mr  Justice  Harlan.  —  No. 

Mr  Carter.  -  -  Then  I  will  resume. 

The  English  Minister  of  Foreign  Affairs  instructs  the  Representative 
of  the  British  Government  in  Saint-Petersburg  who  is  engaged  in  negotia- 
ting the  Treaty  to  carry  out  this  object  which  Great  Britain  has  in  view  of 
displacing  the  assumption  of  Russian  dominion  in  Behring  sea,  but  to 
carry  it  out  by  adopting,  if  he  can,  the  first  two  Articles  of  the  American 
Treaty,  thus  avoiding  any  discussion  with  the  Government  of  Russia  in 
respect  to  its  pretensions  in  the  Ukase  of  1821.  That  was  done,  and 
there  appears  to  have  been  no  further  discussion  in  reference  to  it. 

Now,  what  is  the  consequence  of  that  as  a  matter  of  interpretation? 
The  British  Government  says  whatever  our  contentions  are  upon  this  point 
we  are  satisfied,  to  take  the  agreement  which  you  have  made  with  the  Uni- 
ted States  as  a  settlement;  whatever  that  agreement  is  we  are  satisfied  to 
take  for  ourselves.  We  have  seen  it,  we  are  satisfied  with  it  and  we  are 
satisfied  to  take  it  for  ourselves.  In  thus  accepting  the  provisions  of  the 
American  Treaty,  I  respectfully  submit  to  this  Tribunal  that  they  must 
accept  the  interpretation  ot  the  American  Treaty  with  Russia,  as  it  was 
understood  by  both  Powers,  and  what  that  interpretation  was  1  think  I 
have  already  shewn  to  this  body. 

The  President.  —  Do  not  you  think  that  Mr  Canning  understood  it 
otherwise  than  you  have  explained  it  to  us  —  He  says  first  when  the  right 
of  free  navigation  has  been  questioned  it  must  be  duly  asserted  I  do  not 
exactly  remember  the  passage. 

Mr  Carter.  —  Yes,  he  says  that  very  explicitly. 

The  President.  —  He  says  "  If  you  will  give  us  the  text  which  you  have 
given  to  the  United  States  we  will  be  satisfied"  and  he  seems  to  imply 
the  right  of  British  ships  to  navigate  freely  in  the  Behring  sea  and  across 
the  Behring  Straits  is  implied  in  the  American  Treaty. 

Mr  Carter.  —  So  he  thought  undoubtedly. 

The  President.  —  I  think  he  thought  so. 

Mr  Carter.  — 1  think  he  thought  so  and  he  told  the  British  Minister  in 
St-Petersburg  so,  but  he  did  not  tell  the  Russian  Government  so. 

The  President.  —  He  made  a. mistake  then,  do  you  say? 
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Mr  Carter.  —  1  do  not  say  so,  except  that  he  made  a  mistake  in  that 
he  did  not  gain  the  object  that  he  had  in  view. 

The  President.  —  You  say  he  did  not  understand  the  American  Treaty 
or  construe  it  as  you  construe  it? 

Mr  Carter.  —  He  did  not,  and  he  made  a  mistake  in  supposing  that  the 
American  Treaty  would  gain  the  object  he  had  in  view,  if  he  supposed 
the  American  Treaty  was  according  to  the  interpretation  which  the 
Russian  and  American  Governments  would  put  upon  it,  that  would  not 
answer  his  purpose,  but  not  having  communicated  that  to  the  Russian 
Government,  and  a  settlement  having  been  proposed  with  the  Russian 
Government  by  adopting  the  first  two  articles  of  the  American  Treaty 
without  making  any  interpretation  of  them,  —  adopting  them  as  they 
stood,  —  I  submit  that  in  adopting  that  agreement  between  the  United 
States  and  Russia,  the  interpretation  of  the  United  States  and  Russia  was 
adopted  with  it.  If  I  have  succeeded  in  shewing  that  according  to  the 
interpretation  of  the  United  States  and  Russia,  the  "  Pacific  Ocean  "  or 
"  South  Sea  "  did  not  include  the  Behring  Sea  in  the  American  Treaty, 
it  no  more  included  it  in  the  British  Treaty. 

Lord  Hannen.  —  Would  you  say  that,  Mr  Carter,  if  the  correspon- 
dence between  the  English  Government  and  the  Russian  Government 
shewed  that  a  different  interpretation  had  been  put  upon  the  words  : 
"the  Pacific  Ocean"? 

Mr  Carter.  —  I  beg  your  Lordship's  pardon. 

Lord  Hannen.  —  Would  you  say  the  English  Government  was  bound 
by  the  interpretation  which  you  say  had  been  put  upon  it  by  the  Russian 
and  American  Governments  if  the  correspondence  between  the  English 
Government  the  Russian  Government  shewed  that  they  understood  the 
words  "  Pacific  Ocean  "  in  a  different  sense? 

Mr  Carter.  --  No,  my  Lord,  I  would  not  in  that  case.  If  there  was 
evidence  here  tending  to  shew  that  the  Russian  Government  and  the 
Government  of  Great  Britain,  in  the  course  of  that  negotiation  put  an 
interpretation  upon  these  very  terms  different  from  what  Russia  and  the 
United  States  had  put  upon  them,  why  then  I  should  say  they  must  be 
interpreted  according  to  the  significance  in  which  they  were  understood 
by  the  Governments  of  Great  Britain  and  Russia.  But  I  have  not  myself 
discovered  any  evidence  here  tending  to  shew  that  the  terms  of  this  Treaty 
were  understood  by  the  Russian  Government,  and  the  government  of 
Great  Britain  differently  from  what  they  were  by  the  Government  of  the 
United  States. 

Now,  something  has  been  said  here  about  this  Treaty.  Something 
has  been  said  to  the  effect  that  the  language  of  this  Treaty  as  contained 
in  the  French  original,  and  in  the  English  original  is  different. 

It  may  be  so  what  I  mean  to  say  is  that  nothing  can  be  claimed  as 
between  those  two  documents,  -  -  one  cannot  be  claimed  to  have  any 
superiority  over  the  other.  The  treaty  was  drawn  up  in  both  languages 
and  signed  in  both  languages  and  if  the  American  is  to  be  regarded  as  a 
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translation  of  the  French,  it  is  a  translation  which  is  incontestable  as  be- 
tween the  parlies  as  being  a  correct  one,  because  it  bears  the  signatures  of 
both. 

Sir  Charles  Russell.  -  -  1  do  not  think  there  is  any  material  difference 
between  them. 

Mr  Carter.  —  Probably  not. 

Speaking  of  the  subject  of  translations,  it  brings  to  my  mind  a  matter 
which  has  not  heretofore  been  made  the  subject  of  discussion  at  all,  and 
that  is  the  erroneous  translation  of  Russian  documents  which  were  origi- 
nally incorporated  into  the  American  case.  The  learned  Arbitrators  will 
observe  that  I  have  in  no  part  of  my  argument  made  the  slightest  refe- 
rence to  them  or  made  any  use  of  them  whatever.  It  is  for  this  reason. 
When  we  first  discovered  to  our  infinite  surprise  that  we  had  been  impos- 
ed upon  in  some  inexplicable  manner  by  a  person  we  had  employed  to 
translate  these  documents  andwho  had  made  translations  of  them  indispu- 
tably fraudulent,  because  there  were  interpolations  contained  in  them  for 
which  there  was  no  corresponding  passage  in  the  original,  -  -  when  we 
found  that  out  why  of  course  the  question  arose :  what  are  we  to  do 
with  these  papers?  »  They  must  be  corrected  in  some  form.  Very  for- 
tunately forus,  though  Iknow  my  learned  friends  would  not  have  supposed 
that  we  were  in  any  manner  chargeable  with  such  fraudulent  translations, 
but  I  say  very  fortunately  for  the  United  States  they  had  incorporated 
into  the  same  book,  that  is  their  original  case  which  contained  these 
erroneous  translations,  the  correct  original  Russian  documents,  and  of 
course  we  had  put  it  into  the  power  of  our  adversaries  to  convict  us  of 
any  misinterpretation  or  mistranslation  which  might  have  been  given  to 
those  documents.  We  were  scarcely  the  less  mortified  on  that  account, 
and  conceived  it  to  be  the  best  course  on  the  whole  to  withdraw  the 
papers  from  the  case  so  that  no  allusion  need  be  made  to  them.  They 
never  were  at  any  time  a  source  of  any  very  important  evidence  on  our 
part,  nor  did  they  constitute  any  means  of  considerable  weight  in 
establishing  any  portion  of  our  case.  We  therefore  wholly  withdrew 
them,  and  it  is  unnecessary  to  say  anything  further  in  regard  to  them. 
What  motive  this  individual  may  have  had  in  thus  imposing  upon  us  it 
is  difficult  for  me  to  say  ;  his  avowed  motive  was  he  wanted  to  recommend 
himself  to  us  by  shewing  he  had  found  in  these  Russian  documents  which 
were  a  mystery  to  everybody  else,  something  very  much  in  our  favour. 

It  is  unnecessary  to  comment  on  that.  That  explanation  has  not 
been  wholly  satisfactory  to  us ;  but  we  have  never  been  able  to  explain 
the  reason  on  which  such  a  fraud  as  this  was  attempted. 

I  have  now  concluded  what  I  have  to  say  in  reference  to  the  interpre- 
tation of  this  treaty;  and  1  submit,  upon  the  views  that  I  have  presented, 
that  the  interpretation  of  Mr  Blaine,  which  limits  the  meaning  of  Pacific 
Ocean  or  South  Sea  to  so  much  of  the  Great  Pacific  Ocean  as  is  south  of 
the  Alaskan  Peninsula  and  of  the  Aleutian  chain  of  islands  is  the  correct 
one.  What  part  does  that  play  in  our  present  pretensions  here?  Does 
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it  demonstrate  our  claim  completely?  Not  at  all;  and  suppose  we  failed 
in  establishing  our  interpretation  and  the  Government  of  Great  Britain 
should  succeed  in  establishing  theirs  to  the  satisfaction  of  this  body, 
would  it  establish  their  part  of  the  case  ?  Not  at  all.  It  has  only  a  remote 
connection;  but,  still,  a  not  wholly  unimportant  one.  It  operates  in  a 
manner  to  confirm,  by  the  evidence  of  long  possession  and  long  acquies- 
cence, those  rights  to  the  seals  fishery  in  the  Behring  Sea  which  we  have 
asserted  at  a  very  early  period  and  substantially  claims  in  regard  to  them ; 
and  the  use  we  make  of  the  Russian  pretensions  and  our  acquisition  of 
them  in  our  argument  is  substantially  this. 

First,  the  sealing  industry  on  the  Pribilof  Islands,  having  been  esta- 
blished prior  to  1821,  was  one  of  the  industries  to  which  Russia  had,  by 
the  ukase  in  question,  asserted  an  exclusive  right,  and,  to  defend  which, 
she  claimed  the  right  to  exercise  authority  over  a  part  of  the  high  seas 
adjoining  her  shores. 

Secondly,  these  rights  were  not  abandoned,  displaced  or  modified 
by  the  Treaties  of  1824  and  1825,  and,  not  being  abandoned  or  modified 
by  those  Treaties,  are  fairly  to  be  regarded  as  having  then,  and  by  those 
Treaties  been  assented  to  by  the  United  States  and  Great  Britain. 

Third,  the  subsequent  abstention  by  Great  Britain,  the  United  States 
and  all  other  nations,  and  of  the  citizens  of  other  nations,  to  disturb  Rus- 
sia or  her  successors,  the  United  States,  in  the  enjoyment  of  this  sealing 
industry  down  to  the  year  1883,  —  a  period  of  more  than  60  years,  —  is 
additional  and  satisfactory  evidence  of  such  acquiescence. 

Fourth,  after  an  acquiescence  of  this  character  for  so  long  a  period, 
it  is  not  competent  for  Great  Britain  to  deny  the  existence  of  the  right  or 
the  propriety  of  the  defensive  regulations  necessary  to  its  preservation. 

The  Arbitrators  will  perceive,  therefore,  that  the  use  which  the  United 
States  makes  of  this  begins  at  the  time  of  the  ukase,  proceeds  upon  the 
assertion  that  Russia  assumed  an  exclusive  right  to  this  industry  at  that 
time;  that  that  right,  so  far  as  it  related  to  Behring  Sea,  and  of  course  to 
the  Pribilof  islands  was  not  disturbed  or  displaced  by  the  Treaties  of  1824 
and  1825,  and,  not  being  displaced,  wasinferentially,  andby  averystrong 
implication,  acceded  to,  and  acquiesced  in.  Next,  that  implied  acquies- 
cence thus  fairly  derived  from  the  conduct  of  these  several  Governments, 
is  further  confirmed  by  a  uniform  long  continued  acquiescence  of  60  years 
down  to  the  year  1883,  during  which  no  nation  and  no  people  of  any 
nation,  have  ever  undertaken  to  disturb  or  invade  the  exclusive  right  and 
proprietorship  of  Russia  in  this  sealing  industry.  Those  facts  and  cir- 
cumstances, though  we  do  not  conceive  them  to  be  material  or  vital  in  this 
controversy,  that  is  they  are  not  so  material  as  to  be  vital,  yet  have  a 
material  and  an  important  bearing. 

Now  then,  I  want  to  explain  to  the  Tribunal  what  our  view  is  of  the 
bearing  of  these  arguments  which  I  have  laid  before  you  upon  the  answer 
to  the  first  question  in  the  Treaty,  and  I  must  call  to  your  minds  again 
the  distinction  which  I  have  heretofore  attempted  to  draw  between  the 
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exercise  by  a  nation  of  sovereign  jurisdiction  over  the  high  seas,  a  sove- 
reign jurisdiction  of  a  character  which  makes  the  high  seas  over  which 
such  jurisdiction  is  attempted  to  be  extended  a  part  of  the  territory  of  the 
nation  giving  the  nation  an  exclusive  power  of  legislation  over  it,  —  a  dif- 
ference between  an  assertion  of  such  a  right  as  that,  and  the  assertion  of  a 
right  to  exercise  acts  of  force  on  the  high  seas  for  the  purpose  of  protec- 
ting a  property  or  an  industry  of  a  people.  One  of  them  being  an  asser- 
tion of  sovereign  jurisdiction,  the  other  no  assertion  of  sovereign  jurisdic- 
tion at  all,  but  simply  a  right  of  self  protection  and  self  defence  which  a 
nation,  acting  as  an  individual,  always  and  at  all  times  has. 

Now  I  have  stated  that  there  was  some  confusion  in  the  minds  of  jurists 
and  Text-writers  in  reference  to  that  distinction.  The  same  confusion 
will  be  found  in  the  language  of  this  Treaty  which  draws  up  the  questions 
which  are  submitted  to  the  Tribunal.  I  refer  the  arbitrators  to  article  VI 
of  the  Treaty  which  found  in  page  3  of  the  original  case. 

In  deciding  the  matters  submitted  to  the  Arbitration,  it  is  agreed  that  the  following 
five  points  shall  be  submitted  to  them  in  order  that  their  award  shall  embrace  a 
distinct  decision  upon  each  of  said  five  points  to  wit : 

I.  What  exclusive  jurisdiction  in  the  sea  now  known  as  the  Behring's  Sea,  and 
what  exclusive  rights  in  the  Seal  fisheries  therein,  did  Russia  assert  and  exercise 
prior  and  up  to  the  time  of  the  cession  of  Alaska  to  the  United  States  : 

Now,  at  first  reading,  it  might  be  supposed  that,  by  the  term  u  exclu- 
sive jurisdiction  ",  sovereign  jurisdiction  was  intended,  and  not  a  right 
to  defend  properly,  or  an  industry  by  self  defensive  measures.  That 
might  be  thought,  at  first  blush,  to  be  intended  by  the  language  of  that 
first  section  ;  and  yet  I  am  inclined  to  think  that  it  was  not  the  intention 
of  it,  but  that  what  was  in  the  minds  of  the  authors  of  this  Article  was  a 
power  to  defend  a  property  interest  by  defensive  Regulations  ;  for  you 
will  observe  that  they  couple  that  language  "  exclusive  jurisdiction  "  and 
"  what  exclusive  rights  in  the  seal  fisheries  therein  "  "Exclusive  jurisdic- 
tion in  the  Sea  now  known  as  the  Behring  Sea  and  what  exclusive  rights  in 
the  seal  fisheries  therein,  did  Russia  assert  and  exercise  prior  and  up  to 
the  time  of  the  cession  of  Alaska  to  the  United  States?"  Those  two 
things,  the  jurisdiction  and  rights  in  the  seal  fisheries  are  blended 
together,  and  blended  together  inseparably  ;  and  what  was  really  in  the 
minds  of  the  Authors  of  the  Treaty  was  the  question  :  What  rights  in  the 
Seal  Fisheries  did  Russia  possess  and  what  rights  to  defend  them 
by  the  exercise  of  authority  over  the  sea? 

The  next  question,  N°  2,  is  : 

How  far  were  these  claims  of  jurisdiction  as  to  the  seal  fisheries  recognised  and 
conceded  by  Great  Britain  ? 

There  you  have  a  distinct  recognition  that  what  is  in  the  winds  of  the 
framers  of  this  Treaty  was  nothing  but  rights  in  seal  fisheries,  Those 
rights  in  seal  fisheries  might  involve  indeed  a  right  to  exercice  an  excep- 
tional authority  on  the  sea.  It  might  involve  that,  but  only  as  a  means 
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of  protection.     We  perceive  that,  by  the  second  section,  these  claims  of 
jurisdiction  are  confined  to  claims  to  jurisdiction  as  to  seal   fisheries. 
"  Jurisdiction  "  means  authority  and  power  there.     It  means  claims  to 
exercise  power  on  the  high  seas  in  relation  to  the  seal  fisheries. 
Then  N°  3. 

Was  the  body  of  water  now  known  as  the  Behring's  Sea  included  in  the  phrase 
Pacific  Ocean,  as  used  in  the  Treaty  of  1825  between  Great  Britain  and  Russia; and 
what  rights,  if  any,  in  the  Behring's  Sea  were  held  and  exclusive!  y  exercised  by 
Russia  after  said  Treaty? 

That  clause  does  not  require  any  comment. 
Then  N°  4. 

Did  not  all  the  rights  of  Russia  as  to  jurisdiction,  and  as  to  the  seal  fisheries  in 
Behring's  Sea  east  of  the  water  boundary  in  the  Treaty  between  the  United  States 
and  Russia  of  the  30th  March,  1867,  pass  unimpaired  to  the  United  States  under 
that  Treaty? 

There,  again,  the  rights  of  Russia  as  to  jusrisdiction  and  as  to  the 
seal  fisheries  are  coupled  together.  They  are  rights  of  jurisdiction  only 
so  far  as  the  protection  of  the  seal  fisheries  requires  the  exercise  of 
something  which  they  choose  to  call  a  jurisdiction. 

Then  N"  5. 

Has  the  United  States  any  right,  and,  if  so,  what  right  of  protection  or  property 
in  the  fur-seals  frequenting  the  islands  of  the  United  States  in  Behring's  Sea  when 
such  seals  are  found  outside  the  ordinary  three  mile  limit  ? 

Apparently,  that  puts  a  question  not  of  jurisdiction  at  all ;  but  merely 
a  question  of  properly.  But  the  Arbitrators  will  observe  that  it  is  a 
question  of  property  when  such  seals  are  found  outside  the  ordinary 
three  mile  limit.  And,  of  course,  property  out  there  necessarily  supposes 
some  power  or  authority  to  protect  it  there  ;  and,  therefore,  includes  the 
question  of  jurisdiction. 

Article  7  following  that  says  : 

If  the  determination  of  the  foregoing  questions  as  to  the  exclusive  jurisdiction 
of  the  United  States. 

Well,  I  rather  think  that  article  7  regards  all  the  five  Questions  as  pro- 
perly describable  as  questions  of  exclusive  jurisdiction,  or  contemplates 
them  as  such. 

It  will,  therefore,  be  seen  that  this  confusion,  between  these  two 
subjects, has  found  its  way  into  the  draft  of  this  Treaty. 

But  now,  having  concluded  my  argument  in  relation  to  the  rights  of 
jurisdiction  acquired  by  Russia  in  Behring  Sea,  as  it  is  called,  I  wish 
to  state  to  the  learned  Arbitrators  how  those  views  bear  on  the  answers 
which  are  to  be  given  to  the  first  four  questions  submitted  to  the  Tribu- 
nal by  the  Treaty  :  and  in  our  view  these  are  the  answers  which  should 
be  given  to  them.  To  the  first  question  : 

What  exclusive  jurisdiction  in  the  sea  now  known  as  the  Berhing's  Sea,  and  what 
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exclusive  rights  in  tin-  seal  fisheries  therein,  did  Russia  assert  and  exercise  prior 
and  up  to  the  time  of  the  cession  of  Alaska  to  the  United  States. 

We  think  the  answer  should  be  thus  : 

First,  Russia  never  at  any  time  prior  to  the  cession  of  Alaska  to  the  United 
States  claimed  any  exclusive  jurisdiction  in  the  sea  now  known  as  Behring  Sea, 
beyond  what  are  commonly  termed  territorial  waters.  She  did,  at  all  limes  since 
the  year  1821,  assert  and  enforce  an  exclusive  right  in  the  "  seal  fisheries  "in  said 
sea,  and  also  asserted  and  enforced  the  right  to  protect  her  interest  in  said  "  fishe- 
ries "  and  her  exclusive  interests  in  other  industries  established  and  maintained  by 
her  upon  the  islands  and  shores  of  said  sea,  as  well  as  her  exclusive  enjoyment  of 
her  trade  with  her  colonial  establishments  upon  said  islands  and  shores,  by  esta- 
blishing prohibitive  regulations  interdicting  all  foreign  vessels,  except  in  certain 
specified  instances,  from  approaching  said  islands  and  shores  nearer  than  100  miles. 
2nd  The  claims  of  Russia  above  mentioned. 

This  is  the  answer  to  the  second  question. 

How  far  were  these  claims  of  jurisdiction  as  to  the  sea  fisheries  recognized 
and  conceded  by  Great  Britain? 

The  claims  of  Russia  above  mentioned  as  to  the  seal  fisheries  in  Behring  Sea 
were  at  all  times  from  the  first  assertion  there  of  by  Russia  down  to  the  time  of 
the  cession  to  the  United  States  recognized  and  acquiesced  in  by  Great  Britain. 

Then  as  to  the  third  question  : 

The  body  of  water  now  known  as  Behring  Sea  was  not  included  in  the  phrase 
"  Pacific  Ocean  "  as  used  in  the  treaty  of  1823  between  Great  Britain  and  Russia, 
and  after  that  Treaty  Russia  continued  to  hold  and  to  exercise  exclusively  a  prior 
right  in  the  fur  seals  resorting  to  the  Pribilof  Islands,  and  to  the  fur  sealing  and 
other  industries  established  by  her  on  the  shores  and  islands  above  mentioned, 
and  to  all  trading  with  her  colonial  establishments  on  the  said  shores  and  islands, 
with  the  further  right  of  protecting  by  the  exercise  of  necessary  and  reasonable 
force  over  Behring  Sea,  the  said  seals,  industries,  and  colonial  trade  from  any 
invasion  by  citizens  of  other  nations  tending  to  the  destruction  or  injury  thereof. 

And  the  answer  to  the  fourth  question  is  as  follows  : 

All  the  rights  of  Russia  as  to  jurisdiction  and  as  to  the  seal  fisheries  in  Behring 
Sea  east  of  the  water  boundary  in  the  treaty  between  the  United  States  and  Russia 
of  the  30th  March  1867  did  pass  unimpaired  to  the  United  States  under  that  treaty. 

The  fifth  question  which  is  : 

Have  the  United  States  any  right  and  if  so  what  right  of  protection  or  property 
in  the  fur  seals  frequenting  the  islands  of  the  United  Slates  in  Behring  Sea  when 
such  seals  are  found  outside  the  ordinary  three  mile  limit. 

I  have  treated  as  one  embracing  the  matter  particularly  to  the  dis- 
cussion of  the  question  of  property  interest,  to  which  I  now  preceded. 
I  am  glad  to  pass  from  these  questions  of  interpretation  of  Treaties 
concluded  half  a  century  ago — from  questions  which  involve  discussions 
as  to  the  Acts  of  Governments  of  which  we  have  no  certain  evidence  —  in 
short  I  am  glad  to  dismiss  things  which  call  into  consideration  and  debate 
doubtful  questions  and  recur  to  rights  which  rest  on  fundamental  princi- 
ples. I  approach  with  satisfaction  a  stage  of  this  debate  where  I  have 
an  opportunity  for  the  first  lime  of  putting  the  claims  of  the  United  States 
upon  a  basis  which  I  feel  to  be  impregnable,  I  mean  the  basis  of  a  property 
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interest.  Now  the  United  States  asserted  a  property  interest  connected 
with  these  seals  in  two  forms,  which,  although  they  approach  each  other 
quite  closely,  and  to  a  very  considerable  extent  depend  on  the  same  evi- 
dence and  the  same  consideration,  are  yet  so  far  distinct  and  separate  as 
to  deserve  a  separate  treatment. 

Those  two  assertions  of  a  property  interest  are  these.  First,  that  the 
United  States  have  a  property  interest  in  the  herd  of  seals  which  frequents 
the  Pribilof  islands,  and  has  its  home  and  its  breeding  place  there;  and, 
secondly,  that  irrespective  of  any  property  interest  which  they  may  have 
in  that  herd,  and  even  if  it  were  held  that  they  had  no  property  interest 
in  the  herd  at  all,  they  do  yet  have  a  property  interest  in  the  industry 
which  has  been  established  by  them  on  that  island,  of  guarding  and  main- 
taining that  herd,  and  selecting  from  it  the  annual  increase  for  the  pur- 
poses of  commerce  in  other  words,  in  the  husbandry  which  is  carriedon 
by  the  United  States  on  those  islands. 

We  assert  those  two  forms  of  property  interest,  but  my  discussion 
will  be  directed,  in  the  first  place,  to  an  endeavour  to  support  the  assertion 
of  property  in  its  first  form,  that  is  to  say,  in  the  herd  of  seals  itself. 

Now,  questions  of  property  are  extremely  common  in  municipal 
jurisprudence,  as  we  know,  but  they  are  for  the  most  part  confined  to 
questions  respecting  the  devolution  of  property,  and  do  not  touch  the 
questions  whether  any  particular  thing  or  things  is  or  are  the  subject  of 
property  at  all.  In  these  discussions  however,  what  we  have  to  consider 
chiefly,  the  question  about  which  the  principal  interest  is  concentrated 
is  whether  these  fur  seals  are,  while  they  are  on  the  high  seas,  the  sub- 
ject of  property  at  all.  The  assertion  on  the  part  of  Great  Britain,  I 
assume  to  be  —  indeed  they  so  inform  us  in  their  case,  counter  case, 
and  argument  —  that  the  fur  seals  are  wild  animals,  animals  ferae 
natura  as  the  lawyers  say,  and  that  they  are,  therefore,  not  the  subject 
of  property  at  all.  They  are  res  communes,  as  the  civilians  style  them, 
or,  as  they  are  sometimes  styled,  res  nullius  —  a  thing  common  to  all 
men,  or  things  which  belong  to  no  one  man  in  particular. 

Their  contention  is  that  while  on  the  high  sea  at  least,  being  wild 
animals,  they  are  not  the  subject  of  property  at  all.  The  United  States 
take  the  contrary  position  and  assert  that  such  is  the  nature  and  habits 
of  these  animals  and  such  is  the  relation  they  have  to  these  animals  in 
breeding  places  that  they  are  at  all  times  not  only  while  they  are  in 
the  Pribilof  Island,  but  also  while  upon  the  seas  the  property  of  the 
United  States  and  property  which  they  are  entitled  to  defend  and  pro- 
tect just  as  much  as  they  would  one  of  their  ships  that  was  navigating 
the  seas. 

Now  my  learned  friend  Sir  Charles  Hussell  made  an  observation  when 
he  was  speaking  upon  one  of  the  motions  which  were  before  the  body  to 
the  effect  that,  as  I  understood  him,  property  could  not  be  established 
outside  of  municipal  law,  or  anything  in  order  to  be  held  as  property 
must  have  its  characteristic  as  property  rooted  in  municipal  law.  I  do 
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not  know  thai  I  am  correctly  stating  his  observation,  but  that  is  as  near 
as  I  remember. 

Well,  that  appears  to  be  an  intimation  that  we  are  obliged,  in  order 
to  determine  whether  seals  are  the  subject  of  property  to  recur  to  muni- 
cipal law.  But  it  seems  to  me  that  if  we  were  limited  to  municipal  law  in 
our  enquiry,  we  should  find  the  greatest  difficulty.  Municipal  law  of 
what  country?  If  we  speak  of  municipal  law,  we  must  go  to  the  muni- 
cipal law  of  some  country.  Will  you  settle  it  according  to  the  mu- 
nicipal law  of  the  United  States?  That  would  indeed  be  a  short 
settlement  of  it,  for  in  every  form  and  manner  in  which  a  nation  has 
declared  its  policy  as  to  property  by  its  laws,  the  United  States  have 
declared  the  seals  to  be  their  property. 

My  learned  friends  would  not  agree,  I  apprehend,  that  the  properly 
in  the  seals  should  be  determined  by  municipal  law,  if  we  are  to  determine 
it  by  the  municipal  law  of  the  United  Stales,  and  I  do  nol  know  of  any 
municipal  law  of  Great  Britain  which  is  to  the  effect  that  seals  are  not 
property. 

But,  according  to  my  view,  the  law  according  to  which  this  question 
is  to  be  determined,  as  indeed  any  question  that  arises  between  Nations, 
is  not  municipal  law  but  international  law.  To  be  sure  in  respect  to  any 
particular  kind  of  property  which  has  a  situs  in  any  particular  country, 
such  as  land,  —  any  question  of  property  in  that  must  be  determined  by 
the  municipal  law  of  the  country  in  which  it  is  situate.  That  is  true  if  il 
has  a  situs;  but  1  suppose  my  learned  friends  would  not  agree  wilh  me 
that  seals  have  a  situs  in  the  territory  of  the  United  States  at  all.  Well, 
if  they  have  not  a  situs  or  an  admitted  situs  in  the  United  States,  then  the 
question  whether  they  have  a  situs  there  cannot  be  determined  by  any 
appeal  to  municipal  law  at  all,  but  must  be  determined  by  an  appeal  to 
international  law. 

Now,  in  all  this,  I  do  not  meau  that  municipal  law  in  relation  to  pro- 
perty is  of  no  importance  in  these  discussions ;  on  the  contrary,  it  is  of 
the  very  highest  consequence  that  we  should  seek  it  and  know  just  what 
il  is,  and  il  is,  of  course  necessary  in  this  discussion  because  il  is  evidence 
of  whal  the  law  of  nature  is. 

Now  property  never  was  created  by  municipal  law  at  all;  that  is  to  say, 
by  posilive  legislalive  exactmenl.  Socielies  have  nol  come  together  and 
created  property.  Property  is  a  creation  anterior  to  human  society.  Hu- 
man society  was  created  in  order  to  defend  it  and  support  it.  One  of  Ihe 
main  objects  for  which  human  society  was  created  was  the  defence  of  the 
institution  of  property.  It  rests  upon  the  law  of  nature  and  all  the  dis- 
cussion, the  whole  jurisdiction  respecting  property  as  it  stands  in  the 
municipal  law  of  the  civilised  States  of  the  world,  is  a  body  of  unwritten 
law  for  the  most  part. 

It  is  derived  from  the  law  of  nature  only.  — In  those  nations  where  the 
Civil  law  is  crystallized  into  the  form  of  Codes  there  are  no  laws  and  no 
exactments  which  declare  what  shall  and  what  shall  not  be  the  subject 
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of  property,  at  least  I  apprehend  so.  Property  is  assumed  as  already 
existing;  it  stands  upon  the  law  of  nature,  it  has:  been  cultivated, 
however  the  question  what  should  be  property  and  what  should  not  be 
property,  what  shall  be  the  rules  respecting  the  protection  which  is  given 
to  it,  all  of  these  have  been  questions  which  have  been  discussed  for  a 
thousand  years  and  more  inmunicipal  law  by  learned  tribunals.  —  It  has 
been  discussed  in  thousauds  and  millions  of  different  shapes  and  forms ; 
and,  consequently,  the  whole  law  of  nature,  as  far  as  it  affects  the  sub- 
ject of  property,  will  be  found  to  be  developed  in  a  high  degree  in  muni- 
cipallaw. — And,  therefore,  to  thatextent,  I  concur  withmy  learned  friend 
that  it  is  highly  important  to  investigate  the  municipal  law  upon  the  sub- 
ject of  property;  and  that  wherever  it  is  found  universally  concurring 
upon  a  given  point,  it  may  be  taken  as  the  absolute  voice  of  the  law  of 
nature,  and,  therefore,  of  international  law. 

Adjourned  till  to-morrow  morning  at  11.30  o  clock. 


ELEVENTH    DAY.   APRIL.    19™,  1893. 


The  President.  -  Will  you  please,  Mr  Carter,  to  continue  your 
Argument. 

Mr  Carter.  —  Mr  President,  the  point  upon  which  1  am  now  engaged 
relates  to  that  branch  of  our  Argument  which  deals  with  the  question  of 
the  alleged  property  interest  of  the  United  States  in  the  fur-seal  of  Alaska. 
I  had  briefly  spoken  yesterday  to  the  effect  that  the  rival  contentions  of 
the  two  Governments  upon  this  subject  are  to  be  determined  by  interna- 
tional law;  but  that,  in  determining  what  international  law  was,  great 
advantage  would  be  found  from  an  enquiry  into  what  has  been  decided 
by  municipal  law,  and  by  the  municipal  law  of  various  Nations  so  far  as 
that  law  shall  be  found  to  be  consentaneous  on  this  point. 

The  rival  contentious  of  the  two  parties  I  should  perhaps  briefly  repeat; 
that  of  Great  Britain  is  that  the  fur-seals  of  Alaska  are  res  communes,  not 
the  subjects  of  property  but  open  to  the  appropriation  of  all  mankind;  and 
that,  too,  because  they  are  wild  animals.  The  position  taken  on  the 
part  of  Great  Britain  is,  in  substance,  that  no  wild  animals  are  the  subjects 
of  property  and  that  seals,  being  wild,  are  not  the  subjets  of  property. 

The  United  States  on  the  other  hand  insist  that  whether  an  animal  is 
the  subject  of  property  or  not  depends  on  its  nature  and  habits  —  that 
the  terms  "  wild  "  and  "  tame  "  are  descriptive  of  nature  and  habits  to 
a  certain  extent  but  in  order  to  determine  whether  any  particular  animal 
(wild  or  tame)  is  the  subject  of  property  we  must  so  into  a  closer  enquiry 
into  its  nature  and  habits,  and  if  it  be  found  that  an  animal,  although 
commonly  designated  as  "  wild  "  has  such  nature,  such  habits,  as  enable 
man  to  deal  with  them  substantially  as  he  deals  with  domestic  animals, 
—  to  establish  a  species  of  industry  in  respect  to  it,  why  then  in  respect 
to  the  question  of  property  the  same  determination  must  be  made  as  in 
the  case  of  domestic  animals  and  the  animal  must  be  declared  to  be  the 
subject  of  property. 

The  point,  therefore,  upon  which  1  insist  is  that  in  determining 
whether  an  animal,  whether  he  is  designated  as  wilder  tame,  is  the  subject 
of  property  or  not  we  must  institute  a  careful  enquiry  into  its  nature  and 
habits;  and  the  result  of  that  enquiry  will  determine  the  question.  In 
this  particular,  I  think  I  am  supported  by  the  best  authority.  Chancellor 
Kent,  whose  authority,  I  am  glad  to  say,  is  recognized  by  my  barned 
friend  on  the  other  side,  for  they  refer  to  this  very  passage  which  I  am 
about  to  read  to  the  Tribunal,  says  —  this  is  page  43  of  our  argument : 

Animals  ferx  naturae,  so  long  as  they  are  reclaimed  by  the  art  and  power  of  man, 
are  also  the  subject  of  a  qualified  property ;  but  when  they  are  abandoned  or  escape, 
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and  return  to  their  natural  liberty  arid  ferocity,  without  the  animus  revertendi,  the 
property  in  them  ceases. 

While  this  qualified  property  continues,  it  is  as  much  under  the  protection  of 
law  as  any  other  property,  and  every  invasion  of  it  is  redressed  in  the  same  manner. 
Tho  difficulty  of  ascertaining  with  precision  the  application  of  the  law  arises  from 
the  Want  of  some  determinate  standard  or  rule  by  which  to  determine  when  an 
animal  is  ferae  vel  domitae  naturae.  If  an  animal  belongs  to  the  class  of  tame  ani- 
mals, as,  for  instance,  to  the  class  of  horses,  sheep,  or  cattle,  he  is  then  a  subject 
clearly  of  absolute  property;  but  if  he  belongs  to  the  class  of  animals  which  are 
wild  by  nature,  and  owe  all  their  temporary  docility  to  discipline  of  man,  such  as 
deer  fish,  and  several  kinds  of  fowl,  then  the  animal  is  a  subject  of  qualified  pro- 
perty, and  which  continues  so  long  only  as  the  lameness  and  dominion  remain. 
It  is  a  theory  of  some  naturalists  that  all  animals  were  originally  wild,  and  that 
such  as  are  domestic  owe  all  their  docility  and  all  their  degeneracy  to  the  hand  of 
man.  This  seems  to  have  been  the  opinion  of  Count  Buffon,  and  he  says  that  the 
dog,  the  sheep,  and  the  camel  have  degenerated  from  the  strength],  spirit  and 
beauty,  of  their  natural  state,  and  that  one  principal  cause  of  their  degeneracy  was 
the  pernicious  influence  of  human  power.  Grotius  on  the  other  hand,  says  that 
savage  animals  owe  all  their  untamed  ferocity  not  to  their  own  natures,  but  to  the 
violence  of  man  ;  but  the  common  law  has  wisely  avoided  all  perplexing  questions, 
and  refinements  of  this  kind,  and  has  adopted  the  test  laid  down  by  Puffendorf,  by 
referring  tho  questions  whether  the  animal  wild  or  tame  to  our  knowlebdge  of  his 
/in//its  derived  from  fact  and  experience. 

In  addition  to  that,  [  will  refer  the  Tribunal  to  two  other  authorities, 
and  those  are  decisions  of  Britisli  Tribunals.     The  first  is  the  case  of 
Davies  v.  Powell  reported  in  Willes'  Reports,  and  I  refer  to  it  on  page  44 
of  my  argument.     It  is  also  printed  in  the  Appendix,  but  I  do  not  now 
refer  to  the  Appendix.     In  that  case  the  question  was  whether  deer  kept 
in  an  enclosure,  and  having  certain  characteristics,  and  being  used  for 
certain  purposes,  were  distrainable  for  rent.     I  may  say  to  those  not  fami- 
liar with  the  special  doctriae  of  the  Common  Law  of  England,  that  there 
was  a  process  by  which  a  landlord  might  recover  his  rent  by  going  upon 
the  premises  of  his  tenant,  and  taking  property  on  the  premises;  but  it 
was  confined  to  personal  property;  to  the  question  whether  deer  were 
distrainable  for  rent  or  not  involved  the  question  whether  they  were  per- 
sonal property  or  not  in  that  particular  instance.     Now  the  Court  in  that 
case  took  notice  of  the  proofs  which  were  offered  in  respect  of  the  cha- 
racter of  those  particular  deer,  and  the  purposes  to  which  they  were  put, 
and  finding  that  they  were  used  not  for  pleasure  but  for  profit  --  that 
they  were  carefully  preserved  and  reared  for  the  beneficial  purposes  of 
taking  venison  from  them,  furnishing  a  supply  of  it  to  the  market,  the 
Court  determined  that  they  were  personal  property  and  therefore  dislrai- 
nable  for  rent.     The  ground  was  that,  although  deer  belonged  to  the  class 
of  what  is  commonly  designated  as  wild  animals,  nevertheless,  when  they 
are  taken  and  used  by  man  for  the  purposes  for  which  it  was  proved  in 
that  case  they  were  taken  —  when  they  were  treated  by  man  in  the  way 
in  which  they  were  proved  to  have  been  treated  in  that  case,  although 
wild  animals,  they  are  used  for  the  same  intents  and  purposes  as  domestic 
animals  are,  and  must  be  classed  as  personal  property,  just  as  domestic 
animals  are  classed.     Substantially  the  same  decision  was  made  as  to  the 
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same  animals  in  the  case  of  Morgan  v.  Earl  of  Abergavennv  reported  in 
the  8th  Common  Bench  Heporls;  and  there  the  question  was  upon  the 
death  of  an  owner  of  a  park,  whether  deer  contained  in  the  park  went  to 
the  heir  of  the  owner  or  to  his  executor.  In  oilier  words,  it  was  substan- 
tially the  same  question  whether  they  were  attached  to  the  soil  and  for- 
med a  part  of  the  realty,  and  therefore  were  not  distinctly  personal  pro- 
perly, or  whether  they  went  to  the  executor,  being  distinctly  personal 
properly.  In  that  case  a  great  deal  of  evidence  was  gone  into  upon  the 
trial  for  the  purpose  of  showing  how  those  particular  deer  were  kept, 
treated  and  used  in  that  park,  and  the  whole  question  of  property  in  live 
animals  was  very  much  gone  into  and  discussed.  It  was  shown  by  evi- 
dence that  there  was  a  large  number  of  deer  there,  that  they  were  cared 
for,  that  at  times  they  were  fed,  that  they  were  in  the  habit  of  resorting 
to  particular  places  in  the  park,  and  that  from  time  to  lime  selections 
were  made  from  the  number  for  slaughter  and  the  victims  were  sold  in  the 
market  for  venison.  All  that  was  proved. 

There  was  a  verdict  for  the  plaintiff  in  thai  case  which  was  based 
upon  the  charge  of  Ihe  Judge  lo  Ihe  jury  that  they  might  take  this  evi- 
dence into  consideration  in  determining  the  question  whether  they  are 
properly  or  nol,  and  Ihe  verdicl  for  the  plaintiff  established  that  they 
were  Ihe  property  of  the  executor  and  went  to  the  executor,  instead  of 
to  the  heir  and  were  Iherefore  personal  property.  On  a  review  by  the 
whole  Court  of  that  verdict  it  was  decided  thai  Ihis  verdicl  was  all  parl  of 
and  relative  to  the  question  that  il  was  appropriate  to  the  point  whe- 
ther the  animals  were  property  or  not,  and  that  it  did  salisfactorily  deler- 
mine,  or  was  a  sufficienl  ground  upon  which  the  Jury  might  find  that  the 
animals  were  personal  properly. 

Now  Ihese  aulhorilies  lo  which  I  have  Ihus  alluded  are  quile  sufficienl 
to  establish  the  only  point  for  which  I  at  presenl  cite  them,  thai  in  order 
to  determine  whether  an  animal  commonly  designated  as  wild  is  the  sub- 
ject of  property  or  not,  we  must  instilute  an  inquiry  inlo  the  nature  and 
habits  of  the  animal.  The  general  terms  "  wild  "  and  "  tame  "  are  not 
sufficiently  significant  for  the  purpose  —  it  must  be  a  close  enquiry  into 
his  nature  and  habits  and  with  the  view  of  seeing  whether  the  nature  and 
habits  and  the  uses  to  which  the  animal  is  put  are  the  same  thai  are 
characlerislic  of  domestic  animals  if  so  they  are  property  the  same  as 
domestic  animals  are. 

Now  then,  what  is  the  case  with  the  fur-seal  upon  the  principles  of 
municipal  law  ;  for  I  am  now  answering  the  question  wholly  in  relation 
to  the  doctrines  of  municipal  law .  It  must  be  admitled  that  the  case  of 
the  fur-seal  is  a  new  one  in  the  law  It  has  nowhere  been  decided,  cer- 
tainly. But  it  does  not  follow  that  cases,  as  to  whether  animals  more  or 
less  resembling  the  seal  may  or  may  nol  be  Ihe  subjecl  of  properly,  have 
nol  heretofore  arisen  and  been  decided  in  municipal  law.  On  the  con- 
trary, Ihere  have  been  a  greal  many  cases  decided  in  respect  to  animals 
as  to  which  it  was  doubtful  whether  they  belonged  to  the  category  of 
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wild  or  tame,  that  is  if  you  treat  the  terms  "  wild  "  and  "  tame  "  as 
juridical  classifications,  or  whether  their  nature  and  habits  were  such  as 
to  make  them  properly  the  subjects  of  property. 

Take  the  case  of  wild  bees,  for  instance.  There  is  an  animal  which 
lies  quite  near  the  boundary  line  which  separates  wild  from  tame  ani- 
mals; and  the  enquiry  was,  at  an  early  period  in  municipal  law  made,  — 
at  a  period  so  early  that  tradition  does  not  inform  us  of  the  first  instance 
when  the  first  case  arose,  —  whether  that  animal  was  the  subject  of 
property  or  not.  The  same  question  has  arisen  in  reference  to  wild  geeese 
and  swans.  Those  animals  belong  to  the  class  commonly  designated  as 
wild ;  but  they  lie  near  the  boundary,  and  may  sometimes  be  reclaimed, 
as  it  is  called,  and  the  question  has  arisen  and  been  determined  whether, 
when  reclaimed,  they  are,  notwithstanding  the  wildness  of  their  nature, 
the  subject  of  property. 

There  is  the  same  question  in  reference  to  deer,  to  pigeons,  and  other 
animals. 

Now,  therefore,  we  are  to  examine  those  instances  in  which  the  muni- 
cipal law  has  dealt  with  the  case  of  animals  commonly  designated  as  wild, 
but  still  have  in  their  nature  and  habits  some  characteristics  which  assi- 
milate them  to  tame  ones.  And  let  us  see  what  conclusion  the  municipal 
law  arrives  at  in  those  particular  cases. 

Now,  in  general,  they  are  all  exceedingly  well  stated  by  the  most 
familiar  of  authorities  in  the  English  law  and  one  of  the  most  eloquent 
and  precise,  -  -  I  mean  Blackstone ;  and  I  refer  to  his  treatise  on  the 
question.  I  read  from  what  will  be  found  on  page  45  of  my  argument, 
lie  says  : 

Other  animals  that  are  not  of  a  tame  and  domestic  nature  are  either  not  the 
objects  of  property  at  all  or  else  fall  under  our  other  division,  namely,  that  of 
qualified,  limited,  or  special  property,  which  is  such  as  is  not  in  its  nature  perma- 
nent, but  may  sometimes  subsist  and  at  other  times  not  subsist.  In  discussing 
which  subject,  I  shall,  in  the  first  place,  show  how  this  species  of  properly  may 
subsist  in  such  animals  as  are  ferse  naturae,  of  of  a  wild  nature,  and  then  how  it 
may  subsist  in  any  other  things  when  under  particular  circumstances. 

Now  lie  is  speaking  of  wild  animals  which,  notwithstanding  that  they 
are  wild  animals,  are  yet  the  subject  of  property. 

First,  then,  a  man  may  be  invested  with  a  qualified,  but  not  an  absolute  pro- 
perty in  all  creatures  that  are  fe>-x  naturx,  either  per  induslriam,  propler  impoten- 
tlam,  or  propler  privilegium. 

\  qualified  property  may  subsist  in  animals  ferx  natural,  per  induslriam  hominis, 
by  a  man's  reclaiming  and  making  them  tame  by  art,  industry,  and  education,  or 
by  so  confining  them  within  his  own  immediate  power  that  they  cannot  escape  and 
use  their  natural  liberty.  And  under  this  head  some  writers  have  ranked  all  the 
former  species  of  animals  we  have  mentioned,  apprehending  none  to  be  originally 
and  naturally  tame,  but  only  made  so  by  art  and  custom,  as  horses,  swine,  and 
other  cattle,  which,  if  originally  left  to  themselves,  would  have  chosen  to  rove  up 
and  down,  seeking  their  food  at  large,  and  are  only  made  domestic  by  use  and  fami- 
liarity and  are,  therefore,  say  they,  called  mansueta,  fjuasi  manui  assueta.  But 
however  well  this  notion  maybe  founded,  abstractly  considered,  our  law  apprehends 
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the  most  obvious  distinction  to  be  between  such  animals  as  \ve  generally  see  tame, 
and  are,  therefore,  seldom,  if  ever,  found  wandering  at  large,  which  it  calls  domilx 
nalurx,  and  such  creatures  as  are  usually  found  at  liberty,  which  are  therel'oiv 
supposed  to  be  more  emphatically  ferx  nalurx,  though  it  may  happen  that  Hit- 
latter  shall  he  sometimes  tamed  and  confined  by  the  art  and  industry  of  man,  — 
such  as  are  deer  in  a  park,  hares  or  rabbits  in  an  inclosed  warren,  doves  in  a  dove- 
house,  pheasants  or  partridges  in  a  mew,  hawks  that  are  fed  and  commanded  by 
their  owner,  and  fish  in  a  private  pond  or  in  trunks.  These  are  no  longer  the  pro- 
perty of  a  man  than  while  they  continue  in  his  keeping  or  actual  possession;  but 
if  at  any  lime  they  regain  their  natural  liberty  his  property  instantly  ceases,  unless 
they  have  animum  revertendi,  which  is  only  to  be  known  by  their  usual  custom  of 
returning.  A  maxim  which  is  borrowed  from  the  civil  law,  reveriendi  animum 
videntur  tlesinere  habere  tune ,  cwn  revertendi  consuetudinem  deseruint.  The  law, 
therefore,  extends  this  possession  further  than  the  mere  manual  occupation;  for 
my  tame  hawk,  that  is  pursuing  his  quarry  in  my  presence,  though  he  is  at  liberty 
to  go  where  he  pleases,  is  nevertheless  my  property,  for  he  hath  animum  reveriendi. 
So  are  my  pigeons  that  are  flying  at  a  distance  from  their  home  (especially  of  the 
carrier  kind),  and  likewise  the  deer  that  is  chased  out  of  my  park  or  forest,  and  is 
instantly  pursued  by  the  keeper  or  forester;  all  which  remain  still  in  [my  posses 
sion.  and  I  still  preserve  my  qualified  property  in  them.  But  if  they  stray  without 
my  knowledge,  and  do  not  return  in  the  usual  manner,  it  is  then  lawful  for  any 
stranger  to  take  them.  But  if  a  deer,  or  any  ,wild  animal  reclaimed,  hath  a  collar 
or  other  mark  put  upon  him,  and  goes  and  returns  at  his  pleasure,  or  if  a  wild 
swan  is  taken  and  marked,  and  turned  loose  in  the  river,  the  owner's  property  in 
him  still  continues,  and  it  is  not  lawful  for  anyone  else  to  take  him;  but  otherwise 
if  the  deer  has  been  long  absent  without  returning,  or  the  swan  leaves  the  neigh- 
bourhood. Bees  also  are  ferte  naturic;  but  when  hived  and  reclaimed,  a  man  may 
have  a  qualified  properly  in  them,  by  the  law  of  nature  as  well  as  by  the  civil  lav. 
And  to  the  same  purpose,  not  to  say  in  the  same  words  with  the  civil  law,  speaks 
Bracton;  occupation,  that  is,  hiving  or  including  them,  gives  the  property  in-bees; 
for,  though  a  swarm  lights  upon  my  tree,  I  have  no  more  property  in  them  till  1 
have  hived  them  than  I  have  in  the  birds  which  make  their  nests  thereon;  and, 
therefore,  if  another  hives  them,  he  shall  be  their  proprietor;  but  a  swarm,  which 
fly  from  and  out  of  my  hive,  are  mine  so  long  as  I  can  keep  them  in  sight  and  have 
power  to  pursue  them,  and  in  these  circumstances  no  one  else  is  entitled  to  take 
them.  But  it  hath  been  also  said  that  with  us  the  only  ownership  in  bees  is 
ralionesoli,  and  the  charter  of  the  forest,  which  allows  every  freeman  to  be  entitled 
to  the  honey  found  within  his  own  woods,  affords  great  countenance  to  this  doc- 
trine, that  a  qualified  property  may  be  had  in  bees,  in  consideration  of  the  property 
of  the  soil  whereon  they  are  found. 

In  all  these  creatures,  reclaimed  from  the  wildness  of  their  nature,  the  properly 
is  not  absolute,  but  defeasible ;  a  property  that  may  be  destroyed  if  they  resume 
their  ancient  wildness,  and  are  found  at  large.  For  if  the  pheasants  escape  from 
the  new,  or  the  fishes  from  the  trunk,  and  are  seen  wandering  at  large  in  their  pro- 
per element,  they  become  ferx  nalurse  again,  and  are  free  and  open  to  the  first 
occupant  that  has  ability  to  seize  them.  But  while  they  thus  continue  my  qualified 
or  defeasible  property,  they  are  as  much  under  the  protection  of  the  law  as  if  they 
were  absolutely  and  indefeasibly  mine,  and  an  action  will  lie  against  any  man  that 
detains  them  from  me  or  unlawfully  destroys  them.  It  is  also  as  much  felony  by 
common  law  to  steal  such  of  them  as  are  fil  for  food  as  it  is  lo  sleal  lame  animals, 
bul  nol  so  if  they  are  only  kepi  for  pleasure,  curiosity,  or  whim ;  as  dogs,  bears, 
cats,  apes,  parrots  and  singing  birds;  because  their  value  is  not  intrinsic,  but  de- 
pending only  on  the  caprice  of  the  owner;  though  it  is  such  an  invasion  of  pro- 
perly as  may  amount  lo  a  civil  injury,  and  be  redressed  by  a  civil  action.  Yel  lo 
steal  a  reclaimed  hawk  is  felony  bolh  by  common  law  and  statute;  which  seems  to 
be  a  relicof  the  tyranny  of  our  ancient  sportsmen.  And,  among  our  elder  ancestors, 
the  ancient  Britons,  another  species  of  reclaimed  animals,  namely  cats,  were  looked 
upon  as  creatures  of  intrinsic  value;  and  the  killing  or  stealing  one  was  a  grie- 
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vous  crime,  and  subjected  the  offender  to  a  line;  especially  if  it  belonged  to  the 
kings's  household,  and  was  the  custos  horrei  regii,  for  which  there  was  a  very  pecu- 
liar forfeiture.  And  thus  much  of  qualified  property  in  wild  animals,  reclaimed 
per  induslriam. 

The  title  which  is  attached  to  this  species  of  property,  property  per 
inditstriam,  is  significant  as  to  the  foundation  upon  which  it  rests.  It  is 
property  created  by  the  art,  industry  and  labour  of  man.  It  points  out 
that  this  labour,  art  and  industry  would  not  be  called  into  activity  and 
would  not  produce  this  useful  and  beneficial  result  unless  it  had  the 
reward  of  property  in  the  product  of  it,  and  that,  therefore,  the  law 
assigns  to  such  animals  the  benefits  and  the  protection  of  property,  for 
the  purpose  of  encouraging  the  industry  which  creates  it. 

Now  that  is  the  language  of  Blackstone,  which  is  taken  almost  bodily 
from  another  earlier  writer  in  the  law  of  England,  I  mean  Bracton  and 
was  by  him,  undoubtedly,  derived  from  the  civil  law  in  which  all,  or 
nearly  all,  of  these  doctrines  were  established  at  a  very  early  period 
indeed.  At  a  very  early  period  in  the  development  of  the  Roman  Law 
Ihese  doctrines  were  established;  and  I  now  call  the  attention  of  the 
Tribunal  to  further  extracts  from  writers  upon  municipal  law.  I  am  going 
to  read  from  page  108  of  the  Argument,  and,  first,  from  Studies  in  the 
Homan  law  by  Lord  Mackenzie,  a  well  known  authority.  He  says  : 

Wild  animals.  All  wild  animals,  whether  beasts,  birds  or  fish,  fall  under  this 
rule,  so  that  even  when  they  are  caught  by  a  trepasser  on  another  man's  land  they 
belong  to  the  taker,  unless  they  are  expressly  declared  to  be  forfeited  by  some 
penal  law.  Deer  in  a  forest,  rabbits  in  a  warren,  fish  in  a  pond,  or  other  wild 
animals  in  the  keeping  or  possession  of  the  first  holder,  cannot  be  appropriated 
by  another  unless  they  regain  their  liberty,  in  which  case  they  are  free  to  be  again 
acquired  by  occupancy.  Tame  or  domesticated  creatures,  such  as  horses,  sheep, 
poultry  and  the  like,  remain  the  property  of  their  owners,  though  strayed  or  not 
confined.  The  same  rule  prevails  in  regard  to  such  wild  animals  already  appro- 
priated as  are  in  the  habit  of  returning  to  their  owners,  such  as  pigeons,  hawks  in 
pursuit  of  game,  or  bees  swarming  while  pursued  by  their  owners. 

Then  I  will  read  an  extract  from  a  very  ancient  authority  in  the 
Roman  law,  Gaius  : 

In  those  wild  animals,  hoAvever,  which  are  habituated  to  go  away  and  return,  as 
pigeons,  and  bees,  and  deer,  which  habitually  visit  the  forests  and  return,  the  rnle 
has  been  handed  down  that  only  the  cessation  of  the  instinct  of  returning  is  the 
termination  of  ownership  and  then  the  property  in  them  is  acquired  by  the  next 
occupant;  the  instinct  of  returning  is  held  to  be  lost  when  the  habit  of  returning 
is  discontinued. 

I  will  now  read  from  another  celebrated  writer  in  the  civil  law,  Von 
Savigny.  He  says  : 

With  respect  to  the  possession  of  animals  these  rules  are  to  be  applied  thus  : 
First,  tame  animals  are  possessed  like  sill  other  movables  I,  K.,  the  possession 
of  them  ceases  when  they  can  not  be  found.     Second  :  wild  animals  are  only  pos- 
sessed so  long  as  some  special  disposition  (custodia)  exists. 
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I  do  not  know  that  "  disposition  "  is  a  very  happy  translation  of  that 
word. 

Which  enables  us  actually  to  get  them  into  our  power.  It  is  not  overy  custo- 
dia,  therefore,  which  is  sufficient;  whoever,  for  instance,  keeps  wild  animals  in  a 
park,  or  fish  in  a  lake,  has  undoubtedly  done  something  to  secure  them,  but  it  does 
not  depend  on  his  mere  will,  but  on  a  variety  of  accidents,  whether  he  can  actually 
catch  them  when  he  wishes,  consequently,  possession  is  not  bore  retained;  quite 
otherwise  with  fish  kept  in  a  stew,  or  animals  in  a  yard,  because  then  they  may 
be  caught  at  any  moment.  Third,  wild  beasts,  tarned  artificially,  are  likened  to 
domestic  animals,  so  long  as  they  retain  the  habit  of  returning  to  the  spot  where 
their  possessor  keeps  them. 

I  now  read  from  another  celebrated  writer,  not  upon  municipal  law, 
but  upon  the  law  of  nature  and  nations,  viz.  Puffendorf.  He  says  : 

Although  a  loss  seems  to  refer  properly  to  property,  yet  by  us  it  will  be  generally 
accepted  as  embracing  all  injury  that  relates  to  the  body,  fame  and  modesty  of 
man.  So  it  signifies  every  injury,  corruption,  diminution  or  removal  of  that  which 
is  ours,  or  interception  of  that  which  in  perfect  justice  we  ought  to  have ;  whether 
given  by  nature  or  conceded  by  an  antecedent  human  act  or  law;  or,  finally,  the 
omission  or  denial  of  a  claim  which  another  may  have  upon  us  by  actual  obligation. 

To  this  tends  the  13th  Declamation  of  Quintilian,  where  he  plainly  shows  that  one 
had  inflicted  a  loss  who  poisoned  the  flowers  of  his  own  garden  whereby  his  neigh- 
bour's bees  perished.  Yet  the  convincing  reason  consists  in  this  :  Since  all  agree 
that  bees  are  a  wandering  kind  of  animate  life,  and  because  they  can  in  no  way  be 
accustomed  to  take  their  food  from  a  given  place;  therefore  whenever  there  is  a 
right  of  taking  them,  there  also,  it  is  understood,  is  laid  a  general  injunction  to  be 
observed  by  all  neighbours  to  permit  bees  to  wander  every  where  without  hin- 
derance  from  any  one. 


The  passage  from  Bracton  which  follows  I  omit  to  read  because  it  is 
expressed  by  Blackstone  almost  in  the  same  terms. 

The  doctrine  is  stated  very  intelligibly  and  clearly  by  Bowyer  (see  U.  S. 
argument  p.  HO)  a  writer  upon  the  Civil  Law  : 

Wild  animals,  therefore,  and  birds  and  fish  and  all  animals  that  are  produced 
in  the  sea,  the  heavens,  and  the  earth,  become  the  property  by  natural  law,  of 
whoever  takes  possession  of  them.  The  reason  of  this  is  that  whatever  is  the  pro- 
perty of  no  man  becomes  by  natural  reason  the  property  of  whoever  occupies  it. 

It  is  the  same  whether  the  animals  or  birds  be  caught  on  the  premises  of  the 
catcher  or  on  those  of  another.  But  if  any  one  enters  the  land  of  another  to  sport 
or  hunt,  he  maybe  warned  off  by  the  owner  of  the  land.  When  you  have  caught 
any  of  these  animals  it  remains  yours  so  long  as  it  is  under  the  restraint  of  your  cus- 
tody. But  as  soon  as  it  has  escaped  from  your  keeping  and  has  restored  itself  to 
natural  liberty,  it  ceases  to  be  yours,  and  again  becomes  the  property  of  whoever 
occupies  it.  The  animal  is  understood  to  recover  its  natural  liberty  when  it  has 
vanished  from  your  sight,  or  is  tbefore  your  eyes  under  such  circumstances 
that  pursuit  would  be  difficult. 

Here  we  lind  the  celebrated  maxim  of  Gaius  Quod  nullius  est,  id  ratione  nalurali 
occupanti  conceditur.  It  is  founded  on  the  following  doctrine  :  Granting  the  institu- 
tion of  the  rights  of  property  among  mankind  those  things  arc  each  man's  property 
which  no  other  man  has  a  right  to  take  from  him.  Now,  no  one  has  a  right  to 
that  which  is  res  nullius;  consequently,  who  ever  possesses  ran  nullius  possesses 
that  which  no  one  has  a  right  to  take  from  him.  It  is  therefore  his  property. 
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The  general  principle  respecting  the  acquisition  of  animals  ferse  naturx  is,  that 
it  is  absurd  to  hold  anything  to  be  a  man's  property  which  is  entirely  out  of  his 
power.  But  Grotius  limits  the  application  of  that  principle  to  the  acquisition  of 
things,  and  therefore  justly  dissents  from  the  doctrine  of  Gaius  given  above,  that 
the  animal  becomes  again  res  nullius  immediately  on  recovering  its  liberty,  if  it  be 
difficult  for  the  first  occupant  to  retake  it.  He  argues  that  when  a  thing  has 
become  the  property  of  any  one,  whether  it  be  afterwards  taken  from  him  by  the 
act  of  man,  or  whether  he  lose  it  from  a  natural  cause,_he  does  not  necessarily  lose 
his  right  to  it  together  with  the  possession;  but  that  it  is  reasonable  to  presume 
that  the  proprietor  of  a  wild  animal  must  have  renounced  his  right  to  it  when  the 
animal  is  gone  beyond  the  hope  of  recovery  and  where  it  could  not  be  identi- 
fied. He,  therefore,  argues  that  the  right  of  ownership  to  a  wild  animal  may  be 
rendered  lasting,  notwithstanding  .its  flight,  by  a  mark  or  other  artificial  sign  by 
which  the  creature  may  recognized. 

Mr  Justice  Harlan.  You  notice  the  last  paragraph  from  that 
citation. 

Mr  Carter.  — Yes,  the  last  paragraph  from  Bowyer  on  page  112  is 
pertinent.  He  says  : 

With  regard  to  creatures  which  have  the  habit  of  going  and  returning,  such  as 
pigeons,  they  remain  the  property  of  those  to  whom  they  belong  so  long  as  they 
retain  the  animus  reverlendi.or  disposition  to  return.  But  when  they  lose  that  dis- 
position they,become  the  property  of  whom-soever  secures  them.  And  they  must  bo 
held  to  have  lost  the  animus  revertendi  as  soon  as  they  have  lost  the  habit  of  returning. 
Such  are  the  doctrinesof  the  Roman  law,  which  are  conformable  to  the  English  law> 
with  the  qualification  of  Grotius,  which  is  applicable  to  the  case  of  all  animals  ferse 
naturx,  that  is  to  say,  that  a  mark  or  collar  prevents  the  rights  of  the  proprietor  of 
a  wild  animal  being  extinguished  by  its  escape  from  his  sight  and  pursuit. 

Now  I  will  call  the  attention  of  the  tribunal  to  a  decision  in  an  Ame- 
rican tribunal  in  the  Supreme  Court  of  the  State  of  New  York,  one  of  the 
Courts  enjoying  the  highest  authority  in  the  United  States,  especially 
enjoying  the  highest  authority  at  the  time  this  decision,  was  given.  It  is 
the  case  of  Amory  v.  Flynn,  10"1  Johnson's  Reports,  page  102.  It  is 
contained  in  page  1 16  of  my  argument.  In  that  case  one  Amory,  brought 
an  action  of  trover,  as  it  is  called  in  the  English  law  against  one  Flynn 
before  a  Justice  of  the  Peace  for  two  geese  —  that  is  to  say  he  brought  an 
action  for  damages  for  a  trespass  done  to  him  in  taking  geese  which  he 
alleged  to  be  his  property  : 

The  plaintiff  proved  a  demand  of  the  geese  and  a  refusal  by  the  defendant 
unless  the  plaintiff  would  first  pay  25  cents  for  liquor  furnished  to  two  men,  who 
had  caught  the  geese  and  pledged  them  to  the  defendant  for  it.  The  geese  were 
of  the  wild  kind,  but  were  so  tame  as  to  eat  out  of  the  hand.  They  had  strayed 
away  twice  before,  and  did  not  return  until  brought  back.  The  plaintiff  proved 
property  in  them,  and  that  after  the  geese  had  left  his  premises  the  son  of  the 
defendant,  was  seen  pursing  them  with  dogs  and  was  informed  that  they  belonged 
to  the  plaintiff.  The  jury  found  a  verdict  for  the  defendant,  on  which  the  justice 
gave  judgment. 

There  was  a  case  where  Geese,  wild  by  nature,  had  been  reclaimed  by 
man  to  such  an  extent  that  they  were  wonted  to  a  particular  spot  and  yet 
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were  in  the  habit  of  straying  off  away  from  it,  and  having  strayed  off 
upon  a  certain  occasion,  another  man  took  them,  and  he  handed  them 
over  to  still  another  man,  and  that  other  refused  to  give  them  up  on  de- 
mand. The  question  was  whether  Ihe  possessor  of  them  had  a  property 
in  them.  It  appears  to  have  heen  held  in  the  Court  below  that  he  had  no 
property,  hut  (he  supreme  Court  say  in  giving  judgment  : 

The  Geese  ought  to  have  been  considered  as  reclaimed  so  as  lo  be  the  subject 
of  property.  Their  identity  was  ascertained ;  they  were  tame  and  gentle  and  had 
lost  the  power  or  disposition  to  fly  away. 

They  had  been  frightened  and  chased  by  the  defendant's  son,  with  the  know- 
ledge that  they  belonged  to  the  plaintiff,  and  the  case  affords  no  colour  for  the 
inference  that  the  geese  had  regained  their  natural  liberty  as  wild  fowls,  and  that 
the  property  in  them  had  ceased.  The  defendant  did  not  consider  them  in  that 
light,  for  he  held  them  in  consequence  of  the  lien  which  he  supposed  he  had 
acquired  by  the  pledge.  This  claim  was  not  well  founded,  for  he  showed  no  right 
in  the  persons  who  pawned  them  for  the  liquor  so  lo  pawn  them,  and  he  took 
them  at  his  peril. 

Here  was  clearly  an  invasion  of  private  right. 

I  will  now  call  attention  lo  another  decision  of  the  same  Supreme  Court 
of  New  York  —  a  later  decision  which  is  reported  in  loth  volume  of  Wen- 
dell.    So  much  as  we  have  printed  of  it  is  at  page  117  of  the  argument. 
The  propositions  which  are  prefixed  to  the  report  in  the  case,  as  being 
those  which  were  decided  by  the  court,  are  these  : 

The  owners  of  bees  which  have  been  reclaimed,  may  bring  an  action  of  tres- 
pass against  a  person  who  cuts  down  a  tree  into  which  the  bees  have  entered  on  the 
soil  of  another,  destroys  the  bees  and  lakes  the  honey. 

Where  bees  take  up  their  abode  in  a  tree,  they  belong  to  the  owner  of  the  soil,  if 
they  are  unreclaimed,  but  if  they  have  been  reclaimed,  and  their  owner  is  able  to 
identify  his  property,  they  do  not  belong  to  the  owner  of  the  soil,  but  to  him  who 
had  the  former  possession,  although  he  cannot  enter  upon  the  lands 'of  the  other  to 
retake  them  without  subjecting  himself  lo  an  action  of  trespass. 

Now  the  facts  of  that  case  appear  to  be  this  :  One  Kilts  had  brought  an 
action  against  Goff,  in  a  justice's  court,  in  the  nature  of  an  action  for  tres- 
pass, for  taking  and  destroying  a  swarm  of  bees  and  the  honey  made  by 
them. 

The  swarm  left  the  hive  of  the  plaintiff,  flew  off  and  went  into  a  tree  on  the 
lands  of  the  Lenox  Iron  Company.  The  plaintiff  kept  the  bees  in  sight,  followed 
them,  and  marked  the  tree  into  which  they  entered.  Two  months  afterwards  the 
tree  was  cut  down,  the  bees  killed,  and  the  honey  found  in  the  tree  taken  by  the 
defendant  and  others. 

The  plaintiff  in  his  suit  before  the  justice  recovered  a  judgment,  and 
that  was  affirmed  on  appeal  by  the  Court  of  Common  Pleas  of  the  County 
where  the  suit  was  brought. 

The  defendant  then  carried  the  case,  by  what  is  called  a  writ  of  error, 
to  the  Highest  Court  of  the  State  of  New-York,  at  that  time  the  Supreme 
court  —  not  the  highest  appellate  Tribunal,  but  called  the  supreme  court. 
And  Mr  Justice  Nelson,  very  celebrated  in  jurisprudence  in  the  United 


States  as  one  of  the  most  distingushed  judges,  gave  the  opinion  of  the 
Court.     He  says  : 

Animals  fery  naturx,  when  reclaimed  by  the  arl  and  power  of  man,  are  the 
subject  of  a  qualified  property;  if  they  return  to  their  natural  liberty  arid  wildnoss 
without  the  animus  reverlendi,  it  ceases.  During  the  existence  of  the  qualified  pro- 
perty it  is  under  the  protection  of  the  law  the  same  as  any  other  property,  and 
every  invasion  of  it  is  redressed  in  the  same  manner.  Bees  are  ferx  mtturiv,  but 
when  hived  and  reclaimed,  a  person  may  have  a  qualified  property  in  them  by  the 
law  of  nature,  as  well  as  the  civil  law.  Occupation,  that  is  hiving  or  enclosing 
them,  gives  property  in  them.  They  are  now  a  common  species  of  property,  and  an 
article  of  trade,  and  the  wildness  of  their  nature,  by  experience  and  practice,  has 
become  essentially  subjected  to  the  art  and  power  of  man.  An  unreclained  swarm, 
like  all  other  wild  animals,  belongs  to  the  first  occupant  in  other  words,  to  the  per- 
son who  first  hives  them;  but  if  the  swarm  fly  from  the  hive  of  another,  his  qualified 
property  continues  so  long  as  he  can  keep  them  in  sight,  and  possesses  the  power 
to  pursue  them.  Under  these  circumstances,  no  one  else  is  entitled  to  take  them. 

Now  the  case  decided  by  the  Court  of  Common  Bench  in  Great  Bri- 
tain and  which  I  have  already  referred  to  --  (that  is  the  Case  of  Morgan 
and  another  against  the  Earl  of  Abergavenny)  —  is  printed  almost  in 
c.rtenso  on  page  119  of  our  argument.  It  is  loo  long  to  be  read,  but  the 
whole  of  it  has  been  printed,  in  order  that  the  Tribunal  may  observe  the 
circumstances  under  which  that  case  arose,  and  thus  ascertain  the  pre- 
cise point  which  was  decided.  I  will  call  the  attention  of  the  Arbitrators, 
and  will  read,  the  paragraph  near  the  bottom  of  the  page  125.  I  have 
said  that  in  that  case,  the  question  being  whether  deer  were  property  or 
not,  evidence  was  given  tending  to  show  their  nature  and  habits,  and 
the  purposes  to  which  they  were  applied.  The  Court  says  : 

In  considering  whether  the  evidence  warranted  the  verdict  upon  the  issue, 
whether  the  deer  were  tamed  and  reclaimed,  the  observations  made  by  Lord  Chief 
Justice  Willes  in  the  case  of  Davies  v.  Powell,  are  deserving  of  attention.  The  dif- 
ference in  regard  to  the  mode  and  object  of  keeping  deer  in  modern  times  from 
that  which  anciently  prevailed,  as  pointed  out  by  Lord  Chief  Justice  Willes,  cannot 
be  overlooked.  It  is  truly  stated  that  ornament  and  profit  are  the  sole  object  for 
which  deer  are  now  ordinarily  kept,  whether  in  ancient  legal  parks,  or  in  modern 
inclosures  so  called;  the  instances  being  very  rare  in  which  deer  in  such  places  are 
kept  and  used  for  sport;  indeed,  their  whole  management  differing  very  little,  if  at 
all,  from  that  of  sheep,  or  of  any  other  animals  kept  for  profit.  And  in  this  case, 
the  evidence  before  adverted  to  was  thai  the  deer  were  regularly  fed  in  the  winter, 
the  does  with  young  were  watched;  the  fawns  taken  as  soon  as  dropped,  and 
marked;  seleclions  from  the  herd  made  from  time  to  lime,  fattened  in  places  pre- 
pared for  them,  and  afterwards  sold  or  consumed,  with  no  difference  of  circum- 
stance than  what  attached,  as  before  stated,  to  animals  kept  for  profit  and  food. 

As  to  some  being  wild,  and  some  tame,  as  it  is  said,  individual  animals,  no 
doubt,  differed,  as  individuals  in  almost  every  race  of  animals  are  found,  under 
any  circumstances  lo  differ,  in  Ihe  degree  of  lameness  that  belongs  to  them.  Of 
deer  kept  in  stalls,  some  would  be  found  tame  and  gentle,  and  others  quite  irre- 
claimable, in  the  sense  of  temper  and  quietness. 

Upon  a  question  whether  deer  are  famed  and  reclaimed,  each  case  must  depend 
upon  Ihe  particular  facts  of  it;  and  in  this  case  the  court  think  that  Ihe  facls  were 
such  as  were  proper  lo  be  submitted  to  the  Jury;  and,  as  it  was  a  question  of  fact 
for  the  Jury,  the  court  cannot  perceive  any  sufficient  grounds  lo  warrant  it  in 
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saying  that  the  Jury  have  come  to  a  wrong  conclusion  upon  the  evidence,  and  do 
not  feel  authorized  to  disturb  the  verdict. 

Now  the  case  therein  referred  to,  and  the  decision  therein  referred  to, 
with  approval,  by  the  late  Lord  Chief  Justice  Willes,  was  the  case  of 
Dauies  Powell,  a  report  of  which  is  printed  on  page  126.  The  argu- 
ment of  Ihe  questions  is  slated  upon  page  127. 

And  the  single  question  that  was  submitted  to  the  Judgment  of  the  court  is 
whether  these  deer  under  these  circumstances,  as  they  are  set  forth  in  the 
pleadings,  were  distrainable  or  not. 

It  was  insisted  for  the  plaintiff  that  they  were  not ; 

(1)  Because  they  were  ferse  nalurx,  and  no  one  can  have  absolute  property 
in  them. 

(2)  Because  they  are  not  chattels,  but  are  to  be  considered  as  hereditaments 
and  incident  to  the  park. 

(3)  Because,  if  not  hereditaments,  they  were  at  least  part  of  the  thing  demised. 

(4)  Their  last  argument  was  drawn  ab  imtsitato,  because  there  is  no  instance 
in  which  deer  have  been  adjudged  to  be  distrainable. 

Now  the  learned  judge  goes  on  : 

First.  To  support  the  first  objection,  and  which  was  principally  relied  upon 
by  Counsel  for  the  plaintiff,  they  cited  Finch,  (and  other  authorities  on  property), 
and  several  other  old  books,  where  in  it  is  laid  down,  as  a  rule,  that  deer  are  not 
distrainable ;  and  the  case  of  Mallocke.v.  Eastley,  3  Lev.  227,  where  it  was  holden 
that  trespass  will  not  lie  for  deer,  unless  it  appears  that  they  are  tame  and  reclai- 
med. They  likewise  cited  3  Inst.  109,  110,  and  1  Hawk.  P.C.  94,  to  prove  that  it 
is  not  felony  to  take  away  deer,  conies,  etc.,  unless  tame  and  reclaimed. 

I  do  admit  that  it  is  generally  laid  down  as  a  rule  in  the  old  books  that  deer, 
conies,  etc.,  are  ferx  naturx,  and  that  they  are  not  distrainable;  and  a  man  can 
only  have  a  property  in  them  ratione  loci.  And  therefore  in  the  case  of  swans- 
(7Co.  15,  16,  17,  18)  and  in  several  other  books  there  cited  it  is  laid  down  as  a 
rule  that  where  a  man  brings  an  action  for  chasing  and  taking  away  deer,  hares, 
rabbits,  etc.,  he  shall  not  say  suos,  because  he  has  them  only  for  his  game  and 
pleasure  ratione  privilegii  whilst  they  are  in  his  park,  warren  etc.  But  there  are 
writs  in  the  register  (fol  102),  a  book  of  the  greatest  authority,  and  several  other 
places  in  that  book  which  show  that  this  rule  is  not  always  adhered  to.  The 
writ  in  folio  102  is  quare  clausum  ipsius.  A.  Freget  et  intravit,  et  cuniculos  suos 
Cepil. 

The  reason  given  for  this  opinion  in  the  books  why  they  are  not  distrainable  is 
that  a  man  can  have  no  valuable  property  in  them.  But  the  rule  is  plainly  too 
general,  for  the  rule  in  Co.  Lit.  is  extended  to  dogs,  yet  it  is  clear  now  that  a  man 
may  have  a  valuable  property  in  a  dog.  Trover  has  been  several  times  brought' for  a 
dog,  and  great  damages  have  been  recovered.  Besides  the  nature  of  things  is  now 
very  much  altered,  and  the  reason  which  is  given  for  the  rule  fails.  Deer  were 
formerly  kept  only  in  forests  or  chases,  or  such  parks  as  were  parks  either  by 
grant  or  prescription,  and  were  considered  rather  as  things  of  pleasure  than  of 
profit;  but  now  they  are  frequently  kept  in  inclosed  grounds  which  are  not  properly 
parks,  and  are  kept  principally  for  the  sake  of  profit,  and  therefore  must  he 
considered  as  other  cattle. 

I  next  read  from  page  129. 

Fourth.  The  last  argument,  drawn  ab  inusitato,  though  generally  a  very  good  one,, 
does  not  hold  in  the  present  case. 
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When  the  nature  of  things  changes,  the  rules  of  law  must  change  too.  When 
it  was  holden  that  deer  were  not  distrainable  it  was  because  they  were  kept  princi- 
pally for  pleasure  and  not  for  profit,  and  were  not  sold  and  turned  into  money  as 
(hey  are  now.  But  now  they  are  become  as  much  a  sort  of  husbandry  as  horses, 
cows,  sheep,  or  any  other  cattle.  Whenever  thcy^are  so  and  it  is  universally  known, 
it  would  be  ridiculous  to  say  that  when  they  are  kept  merely  for  profit  they  are  not 
distrainable  as  other  cattle,  though  it  has  been  holden  that  they  were  not  so  when 
they  were  kept  only  for  pleasure.  The  rules  concerning  personal  estates,  which 
were  laid  down  when  personal  estates  were  but  small  in  proportion  to  lands,  are 
quite  varied  both  in  courts  of  law  and  equity  now  that  personal  estates  are  so  much 
increased  and  become  so  considerable  a  part  of  the  property  of  this  kingdom. 

Now,  from  all  those  authorities,  drawn  from  the  municipal  law  of  many 
different  nations,  confirmed  by  the  ancient  Roman  law,  these  propositions 
are  exceedingly  clear  :  That,  in  respect  to  wild  animals,  if  by  the  art  and 
industry  of  man  they  may  be  made  to  return  to  a  particular  place,  to 
such  an  extent  that  the  possessor  of  that  place  has  a  power  and  control 
over  them,  which  enables  him  to  deal  with  them  as  if  they  were  domestic 
animals,  they  are,  in  the  law, likened  to  domestic  animals;  and  are  made 
property,  just  as  if  they  were  domestic  animals;  and  that  property  con- 
tinues not  only  while  they  are  in  the  actual  custody  of  the  possessor  of  the 
particular  place,  but  when  they  are  away  from  his  custody,  and  no  matter 
how  far  away,  so  long  as  they  have  an  intention  of  returning  to  it.  The 
property  in  them  ceases  only  when  this  intention  ceases;  and  the  cessa- 
tion of  that  intention  is  to  be  inferred,  and  can  only  be  inferred,  from  a 
cessation  of  the  habit  of  returning.  When  they  have  abandoned  that 
habit  and  have  returned  to  their  ancient  wildness  —  then  they  cease  to  be 
property,  and  may  be  taken  by  any  person  without  an  invasion  of  property 
right.  And  you  may  state  another  proposition  fully  substantiated  by 
these  authorities  -  -  it  is  scarcely  another  proposition,  it  is  almost  the 
same;  but  the  language  is  somewhat  different,  and  I  may  be  justified 
therefore,  in  slating  it  in  a  different  form  :  That  wherever  man  is  capable 
of  establishing  a  husbandry  in  respect  of  an  animal  commonly  designated 
as  "  wild  "  —  such  a  husbandry  as  is  established  in  reference  to  domes- 
tic animals  so  that  he  can  take  the  increase  of  the  animals  and  devote  it 
to  the  public  benefit,  by  furnishing  it  to  the  markets  of  the  country  —  in 
such  cases  the  animal,  although  commonly  designated  as  "  wild  ",  is  the 
subject  of  property,  and  remains  the  property  of  that  person  as  long  as  the 
animal  is  in  the  habit  of  voluntarily  subjecting  himself  to  the  custody  and 
control  of  that  person.  Those  are  doctrines  of  the  municipal  law  every- 
where agreed;  there  is  no  dissent  that  I  am  aware  of  in  reference  to  them, 
and  being  universally  admitted  doctrines  of  municipal  law,  they  may  be 
taken,  I  apprehend,  in  the  absence  of  evidence  to  the  contrary. 

Sir  Charles  Russell.  —  You  must  not  take  thai. 

Mr  Carter.  —  I  must  not  do  what? 

Sir  Charles  Russell.  —  You  must  not  assume  that  1  agree  with  that 
statement. 

Mr  Carter.  —  I  do  not  assume  that  you  agree  with  anything  I  say. 
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Sir  Charles  Russell.  —  You  say  il  i>  universally  admitted.  I  should 
nut  have  interposed  hut  thai  my  friend  said  it  was  universally  admitted. 

Mr  Carter.  —  Well,  I  must  understand  a  permanent  exception  for 
that :  but  I  am  not  surely,  to  be  deprived  of  the  use  of  the  word  "  gene- 
ral ",  or  "  universal",  because  it  may  be  held  to  include  my  learned  friend. 
Let  it  be  understood  that  1  do  not  mean  it  include  him.  So  far  as  my 
knowledge  extends  these  doctrines  are  universally  acceded  to. 

The  President.  -  -  What  would  be  your  legal  definition  of  the  word 
"  husbandry  "  which  you  have  just  used?  \Vould  it  be  merely  the  fact 
of  gathering  the  increase  of  an  animal? 

Mr  Carter.  —  Yes. 

The  President. —  That  is  enough  to  constitute  "  husbandry  "  in  your 
view  ? 

Mr  Carter.  --Taking an  animal  caring  for  it, preserving  the  stock  and 
and  taking  the  increase  for  the  markets  for  the  community  —  that  is  hus- 
bandry, 1  submit. 

Mr  Phelps.  —  And  protecting  it. 

Mr  Carter.  -  -  The  same  sort  of  husbandry  that  is  exercised  in  res- 
pect of  sheep,  horses,  cattle,  and  any  other  of  our  domestic  animals. 

The  President.  —  i  would  rather  stand  by  your  definition,  than  by 
your  simile. 

Mr  Carter.  — It  seems  to  me  that  the  definition  is  good,  and  it  seems 
to  me  that  the  analogies  of  the  animals  to  which  I  allude,  are  appropriate. 

Now  there  are  certain  observations  which  I  shall  venture  to  make  res- 
pecting the  law  so  far  as  I  conceive  myself  to  have  established  it,  so  far 
as  I  have  stated.  I  mean  in  the  first  place  that  it  is  uniform  in  all  coun- 
tries, and  that  it  may  therefore  be  taken  safely  as  international  :  Secon- 
dly; that  it  is  not  founded  on  legislation  but  upon  the  principles  of  the 
law  of  nature  developed  in  the  municipal  Codes  and  by  the  decisions  of 
judicial  Tribunals  founded  upon  the  law  of  nature;  that  that  doctrine  is 
made  to  turn  upon  the  existence  of  an  animus  revcrtendi,  but  that  animus 
revertendi  must  be  of  itself  wholly  unimportant;  it  is  indeed  a  mere  con- 
jecture anyway.  What  do  we  know  about  the  animus  of  one  of  these 
wild  animals?  All  we  know  of  the  intention  of  a  wild  animal  is  that  exhi- 
bited by  its  habits;  and  the  law  says  that  the  evidence  is  to  be  inferred 
only  from  its  habits. 

As  long  as  the  habit  of  returning  exists  the  intention  exists  ;  and 
when  the  habit  of  returning  ceases,  why  the  intention  to  return  is  held  to 
cease. 

Well,  of  what  consequence,  in  itself  considered,  is  this  habit  of  retur- 
ning unless  it  has  some  special  use  and  purpose?  Why  should  it  be  said 
that  a  wild  animal  is  the  subject  of  property  if  it  has  the  habit  of  retur- 
ning to  the  same  place,  and  is  not  the  subject  of  property  if  it  has  not 
that  habit  and  ceases  to  be  the  subject  of  property  when  once  it  has  lost 
that  habit?  Why  should  we  say  that?  There  must  bea  reason  for  it. 
Can  it  be  any  other  thing  than  the  habit  of  man  to  treat  the  animal  in 


the  same  way  that  he  treats  domestic  animals  and  makes  the  animal 
subserve  the  same  useful  and  domestic  purposes  which  domestic  animals 
subserve,  —  plainly  that  must  be  the  reason. 

Take  the  case  of  wild  swans  and  geese.  They  are  generally  held  not 
to  be  the  subject  of  property;  the  law,  however,  takes  notice  of  the  excep- 
tion where  those  animals  have  been  so  far  reclaimed  that  they  will  contin- 
ually and  habitually  resort  to  a  particular  place.  Either  the  law  says 
they  are  property  and  so  long  as  they  have  that  intention  nobody  can  lay 
hands  on  them  wherever  they  are,  whether  in  that  particular  place  or 
not,  —  but  why  does  the  law  say  that  ?  Because  there  is  a  public  utility 
which  may  be  gathered  by  that.  If  you  allow  the  possessor  of  the  place 
to  which  they  resort  to  have  the  right  of  property  in  them,  he  will  devote 
himself  to  the  business  of  reclaiming  those  animals  ;  and,  consequently, 
the  world  or  society  will  be  supplied  with  those  animals  whereas  other- 
wise they  would  not.  Property  is  the  price  which  society  must  pay  for 
the  benefit  which  those  animals  produce.  They  are  the  product  of  the 
art  and  the  industry  and  the  labour  which  is  expended  upon  them;  and 
for  that  product,  why,  the  benefit  of  property  is  awarded  to  the  person 
who  exhibits  that  art  and  industry. 

The  President.  —  Do  you  mean  to  go  so  far  as  to  say  that  the  seals 
revert  to  the  Pribilof  islands  on  account  of  the  industry  of  man  ? 

Mr  Carter.  —  I  hope  the  President  will  excuse  my  answering  at  pre- 
sent. I  will  complete  the  analogy. 

The  President.  —  Yes.     It  is  perhaps  anticipating. 

Mr  Carter.  —  My  argument  will  not  be  anticipated,  Sir,  because  I  shall 
not  fail  to  complete  the  analogy. 

I  look  now  to  these  other  questions.  Take  deer;  why  is  it,  as  long  as 
deer  are  kept  for  the  purpose  of  sport,  the  law  will  not  regard  them  as 
property?  Because  as  long  as  they  are  kept  for  such  purposes,  they  sub- 
serve no  useful  social  purposes;  but  the  moment  man  undertakes  to  take 
care  of  them  and  feed  them  and,  so  to  say,  reclaim  them  and  treat  them 
as  domestic  animals  and  supply  the  markets  of  society  with  venison  from 
them,  then  in  a  moment  he  is  awarded  the  rights  of  property  in  them. 

That  is  because  he  is  doing  a  useful  public  service;  because  it  is  a 
public  service  that  would  not  be  performed  unless  it  was  paid  for,  and 
because  it  can  be  paid  for  only  by  an  award  of  the  right  of  property  to  the 
man  who  thus  expends  his  labour.  Take  the  case  of  bees.  Nothing  can 
be  more  wild  in  their  nature  than  a  bee.  That  nature  is  not  in  the  sligh- 
test degree  changed  when  a  hive  is  put  inside  of  a  box  on  the  premises  of 
a  particular  individual;  and  that  is  all  that  it  is  necessary  to  do,  — to  take 
the  hive  and  put  it  inside  a  box.  But  what  is  the  consequence  of  that? 
The  consequence  of  that  is  that  a  supply  of  honey  may  be  taken  from  that 
animal  and  a  much  greater  supply  of  honey  than  if  you  were  driven  to 
hunt  through  the  woods  to  find  hives.  The  consequence  is  that  when 
the  hive  swarms,  the  swarm  can  be  taken  and  put  in  another  box,  and 
thus  the  number  of  swarms  is  multiplied  indefinitely  and  the  production 
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of  honey  indefinitely  increased.  Thai  is  a  great  service  to  society  and 
to  the  public.  It  furnishes  it  with  an  article  of  great  utility  which  other- 
wise it  would  not  have,  or  would  not  have  in  anything  like  the  same  degree 
of  abundance;  and,  therefore,  the  art  and  industry,  small  though  it  be, 
which  is  expended  on  those  particular  bees  is  rewarded  by  assigning  to 
the  possessor  of  the  place  where  the  hives  are  the  right  of  property  in 
the  bees.  When  a  hive  swarms,  he  can  pursue  it  off  his  own  premises 
on  to  the  premises  of  another  man.  It  remains  his  property,  and,  as  it 
appears  from  the  decision,  I  read  to  the  learned  Arbitrators,  if  they  go 
on  to  the  premises  of  another  person  who  will  not  permit  the  owner  of  the 
swarm  lo  come  on  there  and  get  them,  they  still  remain  his  property; 
and  if  they  are  appropriated  by  the  owner  of  the  land  where  they  took 
refuge  he  is  guilty  of  a  trespass. 

Now,  all  those  privileges  are  awarded  to  the  owners  of  bees  as  a  reward 
or  encouragement  to  them  for  producing  the  bees.  It  is  an  appeal  to  the 
great  motive  of  self-inlerest,  so  powerful  in  human  affairs  and  which  is 
the  foundation  of  a  great  part  of  all  the  blessings  of  society.  It  is  calling 
into  activity  a  care,  industry,  labour  and  diligence  which  would  not  other- 
wise be  exerted. 

I  might  adduce  instances  of  other  animals;  but  the  learned  Arbitrators 
will  perceive  what  the  rule  is  which  has  been  established,  the  different 
animals  to  which  it  is  applied,  and  the  obvious  grounds  upon  which  the 
doctrine  is  based. 

Now  let  me  see  whether  those  doctrines  apply  to  the  case  of  the  fur  seal 
or  not.  Well,  it  is  only  necessary,  and  I  shall  not  here  allude  but  to  few  of 
the  characteristics  of  the  fur  seal.  In  the  first  case  he  comes  upon  the  Pri- 
bilof  islands  voluntarily,  and  there  submits  himself  absolutely  lo  the 
control,  custody  and  disposition  of  the  owner  of  that  place.  He  is  defence- 
less againsl  man;  slill  he  volunlarily  comes  Ihere,  and  submils  himself  to 
the  power  of  man.  In  the  nexl  place,  he  relurns  to  that  spot  by  the  most 
imperious  of  all  animal  instincts.  Nolhing  can  slop  him  unless  he  is 
driven  away.  Although  his  absence  from  that  particular  spot  is  very  pro- 
longed, and  the  distance  over  which  he  travels  is  very  great,  that  instinct  to 
return  is  never  for  a  moment  absent.  It  is  superior,  and  very  far  superior 
to  any  instinct  that  a  deer  may  have  to  go  to  a  particular  place,  or  wild 
swans,  or  geese,  or  pigeons,  or  animals  of  that  sort.  The  seal  will  go 
through  all  obstacles  and  all  dangers,  and  certainly  return  to  that  spot. 

Now  what  is  the  social  utility?  Why,  that  one  is  enabled  to  practice 
a  species  of  husbandry  in  reference  to  him.  He  can  take  the  annual 
increase  of  that  animal  without  in  any  respect  diminishing  the  stock.  In 
other  words,  he  can  deal  with  the  animal,  precisely  as  he  does  with  do- 
mestic animals,  precisely  as  if  the  animal  were  domestic;  and,  therefore 
we  find  here  all  the  elements,  all  the  foundations  upon  which  Blackslone 
classes  "  properly  per  industriam  ".  You  may  ask  what  care,  what 
industry  man  practises  in  reference  to  the  seal.  He  does  not  take  and 
leach  him  to  return;  he  does  nol  laboriously  "  wont"  him  to  this 
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particular  spot.  The  animal  is  inclined  to  come  there  any  way,  but  you 
will  perceive  upon  a  very  little  reflexion  the  degree  of  care  and  industry 
which  is  exercised.  In  the  first  place,  the  United  Stales  (and  Russia 
before  the  United  States)  carried  thither  to  these  islands  several  hundred 
people,  and  they  constituted  a  guard  over  those  islands  and  preserved  the 
seals  and  protected  them  against  all  other  dangers  except  that  of  being 
slaughtered  in  the  manner  in  which  I  have  described  —  a  very  great 
labour,  a  great  deal  of  expense.  The  seals  are  invited  to  come  to  that 
island.  No  obstacle  is  thrown  in  their  way.  Their  annual  return  is 
cherished  in  every  way  in  which  it  can  be  cherished;  very  great  expense 
is  undergone  in  extending  this  sort  of  protection  over  them.  In  the  next 
place,  and  what  is  particularly  important,  the  United  States,  and  Russia 
before  the  United  States  practised  a  self-denial  and  abstinence  in  refe- 
rence to  that  animal.  They  did  not  club  him  on  the  head,  the  moment 
he  landed  and  apply  him  to  their  purposes  indiscriminately,  male  and 
female.  They  did  not  take  that  course;  they  carefully  avoided  it  and  prac- 
tised a  self-denial  in  reference  to  it,  and  that  self-denial  and  the  other 
incidents  of  care  and  industry  which  I  have  mentioned,  leads  Ihose  seals 
to  come  to  that  island  year  after  year,  where  they  thus  submit  themselves 
to  human  power,  so  as  lo  enable  the  whole  benefit  of  the  animal  lo  be 
applied  to  the  uses  of  man. 

Now  lei  me  ask  what  would  have  been  the  case  if  this  care  and  indus- 
try had  not  been  applied.  Suppose  the  art  and  industry  of  the  United 
Slales  and  its  self  denial  had  not  been  applied,  what  would  have  been  the 
result?  We  have  only  to  look  to  the  fate  of  the  seals  in  other  quarters 
of  the  globe  where  no  such  care  was  exercised  to  learn  what  would  have 
been  the  result.  They  would  have  been  exterminated  a  hundred  years 
ago ;  that  herd  would  not  exist  there  now,  could  not  exist.  Every  marau- 
der who  thought  he  could  make  a  profitable  voyage  by  descending  on  that 
island  in  the  hope  of  gelling  seals  would  have  gone  Ihere  and  killed 
indiscriminalely  all  thai  he  could  find,  and  Ihe  herd  would  have  been 
exlerminaled,  jusl  as  such  herds  have  been  exlerminaled  in  every  olher 
quarler  of  the  globe  where  this  care  has  not  been  exercised  in  reference  to 
it.  Therefore  I  respeclfully  submil  lo  you  lhal  Ihe  presenl  existence  of 
that  on  thai  island,  where  the  life  of  every  one  of  those  seals,  be  they 
1000  or  be  they  500,000,  is  the  direct  product  of  the  care,  industry, 
labour  and  expense  of  the  United  States,  and  they  could  not  be  there 
excepl  for  that  care  and  industry.  Whal  is  conlended  for  on  Ihe  parl  of 
Great  Britain  here  is  Ihe  righl  lo  prey,  on  a  herd  of  animals  which  are  in 
every  sense  Ihe  crealion  of  Ihe  labour  and  induslry  of  the  United  Slales, 
and  which  would  nol  exisl  al  all  —  would  nol  exisl  for  Ihe  world  and 
would  nol  exisl  even  for  them  to  prey  upon  them,  except  for  Ihe  exercise 
of  that  care  and  industry.  There  is  no  contradicling  lhal  position  at 
all ;  il  is  nol  susceplible  of  denial  or  of  doubl ;  il  is  absolulely  certain  lhal 
lliis  herd  would  not  exisl  lo-day  on  the  I'ribilof  Islands  nor  on  any  day 
within  the  lasl  half  cenlury  bul  for  Ihe  exercise  of  Ihe  care  and  induslry 
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;iml  the   self-denial   of  Mussia  and    her  successors  the  United   States. 

Now,  if  the  exercise  of  those  qualities  in  the  cases  of  the  wild  swan,  of 
deer,  of  bees,  of  rahbits,  and  of  the  other  animals  to  which  we  allude  are 
sufficient  grounds  and  reasons  why  an  award  of  property  should  he  made 
to  those  who  exhibit  the  care  and  industry  which  creates  them,  why 
should  not  it  be  made  in  this  case?  Therefore,  I  say  that  upon  the  plain 
doctrines  of  the  municipal  law,  going  no  further  than  them,  the  position 
of  the  United  States  that  these  seals  are  the  subject  of  property,  and  tluil 
they  belong  to  the  United  Stales  not  only  while  they  are  on  the  Islands 
but  at  all  times  during  their  migrations,  near  or  remote,  -  -  that  that 
proposition  is  fully  established  by  the  doctrines  of  municipal  law. 

Now  I  might  properly  leave  the  argument  here,  and  I  conceive  that 
the  question  is  here  clearly  and  conclusively  argued,  -  -  the  propositions 
in  respect  to  property,  which  1  have  shewn  to  be  true  in  reference  to  other 
animals  wild  in  their  nature  but  reclaimed  by  man  are  true  in  respect  to 
seals.  There  are,  indeed,  differences  between  the  seals  and  these  other 
animals,  but  the  differences  are  wholly  immaterial  to  the  question  in  dis- 
pute. They  do  not  affect  it  at  all ;  the  right  of  property  is  awarded  in 
these  instances  for  social  reasons  and  in  consequence  of  the  great  social 
benefits;  and  these  social  reasons  and  social  benefits  are  as  strong,  indeed, 
I  may  say  much  stronger,  in  the  case  of  the  seals  than  they  are  in  the 
case  of  any  of  the  other  animals  to  which  allusion  has  been  made  as  being 
the  subject  of  property  after  they  are  reclaimed. 

You  may  say,  or  it  may  be  said,  that,  in  the  case  of  the  other  ani- 
mals like  wild  geese  and  swans  and  deer,  that  the  disposition  to  return 
has  been  created  by  man.  Well,  suppose  it  was  created  by  man  in  their 
case  and  not  created  by  man  in  the  case  of  the  seals;  would  that  make 
any  difference?  No.  Public  and  social  benefits,  which  result  in  the  one 
case  from  an  award  of  property,  are  the  same  as  in  the  case  of  the  other, 
but  this  suggestion  is  not  true  that  the  instinct  is  created  in  the  case  of 
other  animals  and  exists  naturally  in  the  case  of  seals.  The  instinct  to 
return  is  natural  in  all  the  cases  alike.  Man  only  acts  upon  it,  and  he 
acts  upon  it  in  the  one  case  just  as  he  acts  upon  it  in  the  other.  If 
there  was  not  a  natural  instinct  to  return  in  the  case  of  wild  geese  and 
swans,  they  could  not  be  made  to  return.  Itis  their  native  qualities, 
their  natural  instincts,  which  are  acted  upon  by  the  art  and  industry  of 
man  and  which  produce  the  useful  result;  and  they  are  acted  upon  in 
the  case  of  seals  just  as  much  as  they  are  acted  upon  there.  Of  course, 
it  is  true  that  the  wanderings  of  the  seals  from  the  places  to  which  they 
thus  resort  are  much  wider  and  more  protracted  than  in  the  case  of  other 
animals;  but  has  it  ever  been  suggested  in  the  case  of  other  animals  that 
the  question  whether  an  award  of  property  could  be  made  or  not  depen- 
ded on  the  extent  of  their  wanderings?  Not  at  all. 

No  matter  how  widely  they  may  stray  ;  no  matter  how  long  they  may 
be  absent,  so  long  as  you  can  say  the  animus  revertcndi  remains,  so  long 
the  property  exists  and  will  be  protected.  And  in  respect  lo  seals  you  may 
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say  with  a  certainty  and  with  an  absoluteness  which  cannot  be  declared 
in  reference  to  other  classes  of  animals  that  the  animus  revertendi  does 
always  exist.  It  may  be  said,  and  indeed  is  said,  as  I  observe  in  the 
arguments  of  my  learned  friends  on  the  other  side,  that  the  seals  do  not 
return  to  the  same  particular  spot.  They  do  return  to  the  Pribilof  Islands 
indeed,  it  is  said,  but  they  sometimes  may  go  one  year  to  the  island 
of  Saint-George  and  another  year  to  the  island  of  Saint-Paul.  Of  what 
consequence  is  that?  That  may  well  enough  be  true  for  aught  we  know  ; 
and  I  shall  not  take  pains  to  undertake  to  show  that  it  is  not  true,  for 
it  is  a  circumstance  of  absolutely  no  importance.  The  only  impor- 
tant thing  about  it  is,  that  the  animals  should  return  to  their  human 
owner,  —  that  they  should  return  to  the  custody  of  the  owner  who  has 
exhibited  the  care  and  diligence  which  enables  him  to  put  that  return  to 
advantage. 

Now,  all  these  islands  are  the  property  of  one  proprietor,  and  all  the 
benefits  which  can  possibly  arise  from  the  return  of  an  animal  to  a  parti- 
cular place  and  a  submission  of  himself  to  the  power  of  man,  can  be 
repeated  in  the  case  of  the  seals.  It  is  suggested  that  you  are  not  certain 
that  the  seals  that  came  this  year  are  the  same  seals  that  were  there 
last  year;  and  it  is  suggested  that  there  is  an  intermingling  between  the 
two  herds  on  the  two  sides  of  the  Pacific  Ocean  ;  that  seals  which  frequent 
the  Commander  islands  belonging  to  Russia  are  found  mingled  with  the 
herds  which  come  to  the  Pribilof  islands.  That  is  all  conjecture.  There 
is  not  an  item  of  evidence  tending  to  show  that  any  such  a  mingling 
as  that  is  true  in  point  of  fact.  It  is  against  the  teaching  of  Natural 
History.  It  is  against  every  thing  which  we  know  in  reference  to  the  habits  of 
this  particular  herd.  All  parties  were  agreed,  until  it  became  of  some 
importance  to  suggest  some  failure  of  identification,  that  this  particular 
herd  that  visits  the  Pribilof  islands  confines  itself  to  the  western  coast  to 
America.  It  goes  nowhere  else.  These  islands  are  its  sole  places  of 
resort  for  the  purpose  of  breeding;  and  it  is  a  certainty  which  any  Court 
of  Justice  would  act  upon  anywhere  that  any  seal  found  upon  the  western 
coast  of  America  belongs  to  that  particular  herd,  and  will  make  those 
islands  his  home. 

The  President.  -  -  Would  you  call  the  Pribilof  islands  the  home  of 
those  seals?  I  suppose  the  animus  revertendi,  as  you  explained  it  with 
reference  to  other  animals,  is  such  that  the  animal  reverts  to  its  usual 
haunts  and  to  its  home;  but  would  you  say  the  same  with  regard  to  the 
seals? 

Mr  Carter.  -  -  Well,  I  call  the  Pribilof  islands  their  home.  I  am  not 
particular  about  the  name  applied  to  it.  You  may  call  it  their  principal 
resort,  or  breeding  ground,  or  what  not. 

The  President.  --  Their  principal  place  of  abode. 

Mr  Carter.  —  Whatever  you  call  it,  the  fact  is  clear  that  they  go  there 
for  the  purpose  of  breeding.  They  stay  there  for  5  months  of  the  year, 
and  bring  forth  their  young  there ;  and  you  can  there  easily  separate  the 
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superfluous  males  from  the  herd  for  the  purpose  of  supplying  them  to 
the  commerce  of  the  world.  Names,  of  course,  are  unimportant,  it  is  the 
facts  here  which  determine  that. 

Now  I  have  said  that  these  doctrines  are  clear  upon  the  settled  rules 
of  municipal  law,  and  without  going  into  any  reasons  which  we  do  not 
find  plainly  apparent  upon  the  doctrine  of  municipal  law.  Bull  am  not 
disposed  to  leave  the  question  there,  because  the  argument  can  be  stren- 
gthened. 

I  have  said  nothing  about  the  principles  and  rules  upon  which  the 
institution  of  property  generally  stands.  The  institution  of  property  is 
anterior  to  municipal  law  or  anterior  at  least  to  any  considerable  degree 
of  development  in  municipal  law.  It  is  assumed  to  exist  by  municipal 
law,  and  it  is  only  in  these  comparatively  rare  instances  — exceptional 
instances  —  such  as  swans,  bees,  pigeons,  and  deer,  that  the  question  of 
the  foundations  of  the  institution  of  property  have  been  inquired  into  by 
those  who  administer  the  municipal  law.  There  are  those  instances. 

But  what  if  we  shall  inquire  into  the  foundation  of  property  generally 
and  see  what  that  stands  on.  Why  is  it  that  the  institution  of  property 
exists  at  all?  Why  is  it  that  one  man  is  permitted  to  own  100  000  acres, 
if  you  please,  of  earth's  surface,  and  another  man  have  not  where  to  lay 
his  head?  Why  is  it  that  society  permits  one  man  to  hold,  and  defends 
him  in  holding  store  houses  and  magazines  of  provisions  while  another  is 
starving  of  hunger. 

Now  those  lines  cannot  be  arbitrary.  Institutions  like  that  cannot  be 
the  creatures  of  chance  —  cannot  rest  upon  any  arbitrary  rules  —  they 
must  stand  upon  great  social  grounds,  and  therefore  it  is  very  pertinent 
to  inquire  what  those  social  grounds  are,  and  I  therefore  invite  this 
Tribuinal  to  accompany  me  in  a  somewhat  larger  inquiry  which  is 
very  pertinent  to  the  matter  which  is  now  before  us;  an  inquiry  as  broad 
as  the  social  interests  of  all  Nations  which  this  Tribunal  is  supposed  to 
represent. 

The  President.  —  If  you  want  to  take  us  into  a  discussion  of  social- 
istic theories  1  suggest  that  would  be  too  broad  for  this  inquiry. 

Mr  Carter.  —  Yes,  but  I  do  not  object  to  discuss  socialistic  theories, 
provided  I  reduce  them  into  some  brief  compass. 

Mr  President  has  reminded  me  of  an  observation  of  one  of  his  coun- 
trymen, called  illustrious  by  his  friends,  and,  I  suppose,  denounced  as  noto- 
rious by  his  enemies.  Some  Frenchman  has  said  that  property  was  "rob- 
bery" and  Prudhon  was  right.  Property  u  robbery ;  unless  you  can  defend 
it  on  some  great  social  grounds,  and  by  supporting  it  upon  some  great 
social  benefits.  If  you  can  show  that  it  is  necessary  to  society,  necessary 
to  improvements,  necessary  to  civilization  and  necessary  to  progress, 
then  you  can  defend  it;  otherwise  it  is  robbery. 

Now  what  is  property?  It  is  sometimes  said  to  be  the  right  to  the 
exclusive  enjoyment  of  a  thing;  but  it  rather  indicates  the  jural  right 
which  belongs  to  it,  and  which  is  attached  to  it,  and  not  the  thing  itself. 
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What  is  it?  I  think  it  is  well  expressed  by  two  writers  to  which  I  will 
call  attention.  It  is  very  hard  to  define  what  property  is.  We  can  feel 
it,  but  it  is  hard  to  define  it.  I  will  now  read  from  page  51.  Savigny 
says  : 

Property,  according  to  its  true  nature,  is  a  widening  of  individual  power. 

It  is  as  far  as  tangible  things  are  concerned,  an  extension  of  the  indi- 
vidual to  some  part  of  the  material  world,  so  that  it  is  affected  by  his 
personality. 

And  the  philosopher  Locke  expresses  the  same  idea.     He  says  : 

The  fruit  or  venison  which  nourishes  the  wild  Indian must  be  his,  and  so 

his  (that  is,  a  part  of  him)  that  another  can  no  longer  have  any  right  to  it. 

And  a  German  writer  of  great  distinction,  Ihering,  gives  substan- 
ially  the  same  definition  of  it  : 

In  making  the  object  my  own  I  stamped  it  with  the  mark  of  my  own  person, 
whoever  attacks  it  attacks  me ;  the  blow  struck  it  strikes  me,  for  I  am  present  in  it; 
Property  is  but  the  periphery  of  my  person  extended  to  things. 

A  very  happy  definition  of  what  property  really  is.  It  is  part  of  the 
person,  and  whoever  touches  the  property  of  a  person  touches  him,  and 
whoever  touches  the  property  of  a  nation  touches  the  nation  itself.  Well, 
that  is  a  description  of  the  thing  itself. 

Now  what  is  the  right  on  which  it  is  founded?  In  going  into  this  enquiry 
as  to  what  the  right  of  property  is  founded  on,  I  am  not  going  to  deal 
with  any  abstract  question,  nor  am  I  going  to  deal  with  questions  that 
have  not  been  considered  as  the  province  of  jurists,  on  the  contrary  lam 
entering  on  a  question  which  has  been  from  the  first  considered  peculiarly 
the  province  of  jurists,  and  especially  of  jurists  dealing  with  the  law  of 
nature  and  the  law  of  nations.  The  great  writers  on  the  law,  beginning 
with  Grotius,  have  considered  that  no  ethical  system  was  complete,  and  con- 
sequently no  system  of  the  law  of  nature  and  nations  was  complete  which 
did  not  deal  with  the  institution  of  property  and  the  foundations  upon 
viliich  it  rested,  and  in  what  I  am  going  to  say  on  that  point  I  shall  be  doing 
little  more  than  recall  views  which  have  been  before  stated  and  developed 
by  very  many  different  writers.  Possibly  I  may  carry  them  a  little  farther 
in  the  development,  but  for  the  most  part  I  shall  only  repeat  what  has 
been  said  before  me. 

Now  these  writers,  in  endeavoring  to  ascertain  the  foundation  of  the 
institution  of  property,  taking  first  into  consideration  its  universal  preva- 
lence everywhere,  all  over  the  globe  and  in  every  stage  of  human  history, 
recognized  at  once  the  fact  that  it  is  must  be  founded  upon  the  facts  of 
man's  nature,  and  the  circumstances  and  environment  in  which  he  is  pla- 
ced, and  they  tell  us  that  man  is  by  nature  a  social  animal  and  must  live  in 
society,  and  that  society  is  not  possible  unless  we  can  have  order  and 
peace. 
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Now  where  there  is  anything  desirable  to  man,  wherever  there  is  an 
object  of  human  desire  of  which  the  supply  is  limited,  where  there  is  not 
enough  for  all,  there  will  necessarily  be  struggles  and  contentions  for  Ihe 
possession  of  it,  and  if  there  were  nothing  to  prevent  it,  those  who  had 
the  most  power  would  engross  the  most  valuable  things  of  the  wx)rld. 
There  would  be  constant  warfare  for  the  possession  of  desirable  things 
where  there  was  not  enough  for  all,  unless  there  was  some  rule  and  some 
means  by  which  that  warfare  should  be  prevented. 

Now  therefore  property  at  once  becomes  a  necessity  in  order  that 
there  may  exist  peace  and  order  in  human  society,  and  we  say  there- 
fore that  the  foundation  of  property,  its  first  and  original  foundation, 
was  in  necessity  —  the  necessity  of  peace  and  order.  That  necessity,  of 
course,  must  be  carried  to  this  extent,  that  every  object  the  desire  and 
supply  of  which  must  be  limited,  must  be  owned  by  somebody.  When 
you  have  that  state  of  things,  you  have  peace,  and  until  that  state  of 
things  is  established,  you  cannot  have  peace.  Therefore  we  find  that 
everywhere  the  first  thing  which  men  do  when  they  form  themselves  into 
human  societies  is  to  assign  a  determinate  owner  to  every  object  of 
human  desire,  the  supply  of  which  is  limited.  Those  views  are  well 
expressed  in  the  early  part  of  Blackstone's  Commentaries  on  the  Laws  of 
England  ;  and  he  has  a  very  elegant  chapter  to  which  1  would  refer  the 
particular  attention  of  the  members  of  the  Tribunal. 

I  shall  read  an  extract  only  from  it  here.  He  says  :  (U.  S.  A.  p.  54.) 

Again,  there  are  other  things  in  which  a  permanent  properly  may  subsist,  not 
only  as  to  the  temporary  use,  but  also  the  solid  substance,  and  which  yet  would 
frequently  be  found  without  a  proprietor  had  not  the  wisdom  of  the  law  provided 
a  remedy  to  obviate  this  inconvenience.  Such  are  forests  and  other  waste  grounds, 
which  were  omitted  to  be  appropriated  in  the  general  distribution  of  lands.  Such 
also  are  wrecks,  estrays,  and  that  species  of  wild  animals  which  the  arbitrary  con- 
stitutions of  positive  law  have  distinguished  from  the  rest  by  the  well  known  appel- 
lation of  game.  With  regard  to  these  and  some  others,  as  disturbances  and  quar- 
rels would  frequently  arise  among  individuals,  contending  about  the  acquisition  of 
this  species  of  property  by  first  occupancy,  the  law  has  therefore  wisely  cut  up  the 
root  of  dissension  by  vesting  the  things  themselves  in  the  Sovereign  of  the  State, 
or  else  in  his  representatives  appointed  and  authorised  by  him,  being  usually  the 
lords  of  manors.  And  thus  the  legislature  of  England  has  universally  promoted  the 
grand  ends  of  civil  society,  the  peace  and  security  of  individuals,  by  steadily  pur- 
suing that  wise  and  orderly  maxim  of  assigning  to  every  tiling  capable  of  ownership  a 
legal  and  determinate  owner. 

Then  Sir  Henry  Maine  has  also  made  an  allusion  to  this  doctrine 
which  is  well  worthy  of  attention,  and  he  speaks  of  it,  --  this  principle 
of  assigning  a  determinate  owner  to  everything  capable  of  ownership,  not 
simply  as  an  original  feature  in  human  society,  but  one  which ,  from 
the  long  habitudes  of  society,  comes  to  be  regarded  as  essential  by 
everyone.  He  says  : 

It  is  only  when  the  rights  of  property  gained  a  sanction  from  long  practical 
inviolability,  and  when  the  vast  majority  of  objects  of  enjoyment  have  been  sub- 
jected to  private  ownership,  that  mere  possession  is  allowed  to  invest  the  first 
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possessor  with  dominion  over  commodities  in  which  no  prior  proprietorship  has 
been  asserted.  The  sentiment  in  which  this  doctrine  originated  is  absolutely  irre- 
concilable with  that  infrequency  and  uncertainty  of  proprietary  rights  which  dis- 
tinguish the  beginning  of  civilization.  The  true  basis  seems  to  be  not  an  ins- 
tinctive bias  towards  the  institution  of  property,  but  a  presumption,  arising  out 
of  the  long  continuance  of  that  institution,  that  everything  ought  to  have  an  owner. 
When  possession  is  taken  of  a  res  nullius,  that  is,  of  an  object  which  is  not,  or  has 
never,  been  reduced  to  dominion,  the  possessor  is  permitted  to  become  proprietor 
from  a  feeling  that  all  valuable  things  are  naturally  subjects  of  an  exclusive  enjoy- 
ment, and  that  in  the  given  case  there  is  no  one  to  invest  with  the  rights  of  pro- 
perty except  the  occupant.  The  occupant,  in  short,  becomes  the  owner,  because 
all  things  are  presumed  to  be  somebody's  property,  and  because  no  one  can  be  point 
ed  out  as  having  a  better  right  than  he  to  the  proprietorship  of  this  particular 
thing. 

And  Lord  Chanceller  Chelmsford  made  use  of  the  same  doctrine  in 
rendering  the  decision  of  the  House  of  Lords  in  a  case,  doubtless  very 
familiar  to  my  learned  friends  on  the  other  side,  of  Blades  v.  Higgs. 
That  was  a  case  where  a  trespasser  entered  the  grounds  of  another, 
where  he  had  no  right,  and  killed  some  game  there  ;  and  the  question  was 
to  whom  the  game  belonged,  — whether  to  the  trespasser  or  to  the  owner 
of  the  property.  The  judgment  of  Lord  Chancellor  Chelmsford  proceeded 
along  this  line.  He  says  everything  that  is  capable  of  ownership  must 
be  owned  by  somebody;  and,  therefore,  in  this  case  this  dead  game  must 
be  owned  either  by  the  man  who  killed  it  the  trespasser,  or  by  the  man 
upon  whose  ground  it  was  killed.  He  said  it  cannot  be  the  property  of  a 
trespasser,  because  a  man  cannot  be  permitted  to  work  out  for  himself 
an  advantage  from  the  committal  of  a  wrong;  and,  therefore,  it  must  be 
the  property  of  the  owner  of  the  soil ;  and  that  was  the  conclusion  of  the 
Court,  though  it  is  quite  contrary  to  what  the  doctrine  of  the  civil  law 
would  be.  However,  I  cite  this  for  this  purpose,  that  the  necessity  of 
society  requires  and  always  has  required  that  everything  should  have  a 
determinate  owner,  -  -  that  is  a  proposition  which  is  everywhere  recei- 
ved ;  and  even  so  far  received  as  to  be  made  the  foundation  of  this 
judgment. 

[The  Tribunal  then  adjourned  for  a  short  time.] 

Mr  Carter.  —  In  the  enquiry  as  to  the  origin  of  the  institution  of  pro- 
perty I  had  reached  the  conclusion  that  the  original  basis  of  it  was  the 
necessity  of  peace  and  order,  which  is,  of  course,  an  absolute  requisite  of 
human  society,  and  therefore  the  institution  of  property  is  coeval  with  the 
existence  of  human  society  upon  the  earth.  That  stands  upon  the 
immutable  basis  of  necessity,  and  to  employ  the  language  of  Blackstone 
I  may  say  :  "  Necessity  begat  property  ",  and  the  extent  of  the  institution 
is  this  —  and  the  extent  to  which  the  necessity  of  which  I  speak  requires 
to  be  carried  is,  that  everything  capable  of  being  owned  must  be  assigned 
to  some  legal  and  determinate  owner.  When  that  is  done,  peace  is 
secured.  Without  that  being  done  there  is  strife  and  warfare  in  society, 
and  society  can  no  longer  exist. 
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Now  there  are  three  conditions  necessary  in  order  that  property  may 
subsist  in  anything;  that  is,  upon  the  view  which  I  have  supposed  myself 
to  establish.  A  thing,  in  order  to  be  the  subject  of  property  must  been 
object  of  human  desire:  that  is  to  say,  it  must  have  recognized  utility. 
Property  cannot  exist  in  noxious  animals  such  as  reptiles  —  nothing  that 
is  not  an  object  of  human  desire  can  be  the  subject  of  property,  because 
there  can  be  no  contention  with  reference  to  it.  Nobody  wants  it,  and 
what  nobody  wants  is,  of  course,  nota  subject  of  property. 

In  the  next  place,  the  thing  must  be  limited  in  supply,  that  is,  that 
there  must  not  be  enough  for  all.  It  must  be  exhaustible  in  its  nature; 
therefore  there  can  be  no  property  in  air  and  the  light  of  the  sun,  in  run- 
ning water,  or  in  things  of  that  sort.  They  exist  to  an  infinite  extent, 
and  there  is  abundant  to  satisfy  the  wants  of  every  one;  and,  of  course, 
there  can  be  no  struggle  or  contention  there.  There  is  enough  for  all  and 
abundance. 

In  the  next  place,  it  must  be  susceptible  of  exclusive  appropriation, 
and  there  are  things  which  are  not  thus  susceptible,  though  they  may  be 
useful,  and  though  the  supply  of  them  may  be  limited.  Take  wild  birds, 
such  as  game,  for  instance.  There  is  no  question  as  to  their  utility.  The 
supply  is  often  extremely  limited.  There  is  not  enough  for  all,  but  they 
cannot  be  made  the  subject  of  exclusive  appropriation.  No  man  can  take 
them  and  hold  them  :  they  never  submit  themselves  to  human  control. 
Human  law  cannot  stamp  them  as  being  the  property  of  one  man,  bring 
them  within  his  control. 

These  three  conditions,  therefore,  are  essential  as  to  property  —  first, 
that  the  subject  of  it  should  be  useful ;  second,  that  it  should  be  limited 
in  supply,  and  third,  that  it  should  be  capable  of  exclusive  appro- 
priation. 

These  are  the  deductions  of  reasoning  from  the  admitted  facts  of 
man's  nature  and  from  the  circumstances  in  which  he  is  placed;  but  they 
will  be  found  at  once  confirmed  upon  an  appeal  to  experience.  We 
cannot  now  find ;  we  never  could  find  in  any  stage  of  human  society, 
anything  embracing  these  things,  three  conditions  of  which  I  have  spoken, 
—  utility,  exhaustibility  and  capacity  of  exclusive  appropriation  which 
was  not  by  the  law  assigned  as  the  determinate  property  of  some  indi- 
vidual or  corporation. 

Now,  this  is  true  of  property  as  between  individuals.  It  is,  in  the 
same  manner,  true  of  property  as  between  nations  ;  for  the  same  neces- 
sity of  peace  and  order  exists  in  the  larger  society  of  nations  as  in  the 
smaller  municipal  societies  of  the  world.  The  larger  society  of  nations 
cannot  exist  in  comfort,  unless  there  shall  be  the  means  of  putting  some 
cessation  to  strife;  and  if  there  is  a  contention  among  the  nations  of  the 
earth  and  no  rule  provided  for  the  settling  of  such  contentions,  why, 
they  would  be  continually  at  war;  and,  consequently,  we  find  that,  in 
respect  to  such  things  as  are  not  suitable  for  individual  appropriation,  hut 
are  suitable  for  national  appropriation,  the  same  rule  applies.  If  they  are 
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objects  of  desire,  if  the  supply  is  limited,  and  if  they  are  capable  of 
exclusive  appropriation,  they  must  be  owned  by  somebody. 

Now,  that  principle  in  respect  to  nations  finds  its  main  illustration  in 
newly  discovered  countries  of  the  world.  When  the  New  World  was 
revealed  to  the  Old,  there  were  vast  tracts  of  the  Earth's  surface  the  object 
of  contending  ambitions ;  and  there  would  have  been  perpetual  war  unless 
there  was  some  rule  by  which  international  strife  could  be  prevented,  and 
that  rule  was  the  adoption  of  this  very  principle  of  property  which  1  con- 
tend for,  —  that  everything  must  be  owned  by  somebody  ;  and  there  we 
find  the  efficacy  of  the  title  of  first  discovery.  The  rule  was  early  esta- 
blished that  the  nation  that  first  discovered  any  new  region  of  the  earth 
should  be  regarded  as  having  a  fixed  and  perfect  title  toil;  and  why  should 
that  be? 

Why  should  the  mere  circumstance  that  the  citizen  of  one  nation  had 
coasted  along  the  coasts  of  a  Continent  give  him  the  power  or  the  nation 
the  power,  by  assuning  the  benefit  of  is  discovery,  to  declare  that  to  be  its 
own?  Why,  of  course  it  was  because  the  nations  of  the  world  felt  the 
necessity  of  some  rule  which  would  prevent  strife  among  them  ;  and, 
therefore,  the  least  circumstance  tending  to  give  a  superior  moral  right 
to  one  over  another  was  recognised  as  a  just  foundation  for  property. 
They  said  :  There  is  nothing  else  to  give  a  title,  and,  therefore,  it  shall  be 
awarded  according  to  the  first  discoverer. 

The  President.  -  -  Where  do  you  find  the  rule  that  the  mere  fact  of 
first  discovery  of  land  gives  a  right  of  sovereignty  to  the  nation  that  first 
discovered  the  land  ?  I  will  remind  you  that  that  is  not  the  law  that  now 
stands  with  regard  to  Africa.  A  few  years  ago.  there  was  held  in  Berlin 
a  Conference  which  decided  positively  that  discovery  in  itself  would  create 
no  title  unless  it  was  followed  by  occupation,  and  not  only  by  occupation 
but  the  notification  of  that  occupation  to  other  Nations. 

Mr  Carter.  -  -  Well,  I  think  Mr  President,  upon  reflection  you  will 
find  that  that  doctrins  does  not  vary  from  the  one  which  I  am  endeavou- 
ring to  state.  If  a  Nation  has  discovered  a  new  region  of  the  earth  and 
has  abandoned  all  intention  of  occupying  it,  it  definitely  ceases  to  have 
a  property  in  it;  and  the  intention  of  abandonment  is  evidenced  by  the 
fact  that  it  does  not  follow  up  its  discovery  by  occupation.  The  failure  to 
occupy  after  the  lapse  of  a  very  considerable  time  would  be  deemed  suffi- 
cient evidence  that  it  had  lost  its  title  by  abandonment.  Nevertheless, 
its  original  title  of  discovery  was  good.  It  was  necessary  indeed  to  hold 
it  permanently,  though  it  should  be  followed  by  occupation ;  but  it  was 
not  necessary  to  the  acquisition  of  it. 

The  President.  --  Pratically,  the  consequence  is  the  same. 

Mr  Carter.  -  -  The  consequence  is  the  same  ;  and  I  fully  agree  to  the 
apparent  modification  which  is  suggested  by  the  learned  President,  but  it 
constitutes  no  real  modification  of  the  doctrine.  For  authority  upon  the 
point  which  I  have  just  stated  in  reference  to  nations,  it  will  be  found 
stated  by  the  writers  upon  the  law  of  nature  and  of  nations  ;  but  it  is 
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also  very  clearly  put  by  Chief  Justice  Marshall,  a  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  in  delivering  the  Judgment  of  that 
Court  in  the  very  noted  case,  at  least  in  America,  of  Johnson  v.  Macintosh 
which  is  contained  in  a  note  to  page  56  of  my  Argument. 
I  will  read  from  that  description  : 

As  the  right  of  Society  to  prescribe  those  rules  by  which  property  may  be 
acquired  and  preserved  is  not,  and  cannot  be,  drawn  into  question ;  as  the  title  to 
lands,  especially,  is,  and  must  be  admitted,  to  depend  entirely  on  the  law  of  the 
nation  in  which  they  lie,  it  will  be  necessary,  in  pursuing  this  inquiry,  to  examine, 
not  simply  those  principles  of  abstract  justice  which  the  Creator  of  all  things  has 
impressed  on  the  mind  of  his  creature,  man,  and  which  are  admitted  to  regulate 
in  a  great  degree  the  rights  of  civilized  nations,  whose  perfect  independence  has 
been  acknowledged,  but  those  principles  also  which  our  own  Government  has 
adopted  in  the  particular  case,  and  given  as  the  rule  of  decision. 

On  the  discovery  of  this  immense  continent,  the  great  nations  of  Europe  were 
eager  to  appropriate  to  themselves  so  much  of  it  as  they  could  respectively  acquire. 
Its  vast  extent  afforded  an  ample  field  to  the  ambition  and  enterprise  of  all;  and 
the  character  and  religion  of  its  inhabitants  afforded  an  apology  for  considering 
them  as  a  people  over  whom  the  superior  genius  of  Europe  might  claim  an  ascen- 
dency. The  potentates  of  (he  world  found  110  difficulty  in  convincing  themselves 
that  they  made  ample  compensation  to  the  inhabitants  of  the  new,  by  bestowing 
upon  them  civilization  and  Christianity,  in  exchange  for  unlimited  independence. 
But  as  they  were  all  in  pursuit  of  nearly  the  same  object,  it  was  necessary  in 
order  to  avoid  conflicting  settlements,  and  consequent  war  with  each  other,  to 
establish  a  principle  which  all  should  acknowledge  as  the  law  by  which  the  right 
of  acquisition,  which  thoy  all  asserted,  should  be  regulated  as  between  themselves. 
This  principle  was  that  discovery  gave  title  to  the  governments  by  whose  subjects, 
or  by  whose  authority  it  was  made,  against  all  other  European  governments,  which 
title  might  be  consummated  by  possession.  The  exclusion  of  all  other  Europeans 
necessarily  gave  to  the  nation  making  the  discovery  the  sole  right  of  acquiring 
the  soil  from  the  natives  and  establisling  settlements  upon  it.  It  was  a  right 
with  which  no  Europeans  could  interfere.  It  was  a  right  which  all  asserted  for 
themselves,  and  to  the  assertion  of  which  by  others  all  assented. 

It  is  founded,  therefore,  upon  the  right  of  discovery,  it  is  that  which 
gives  the  title,  although  a  failure  to  occupy  may  be  evidence  of  abandon- 
ment undoubtedly. 

There  is  another  circumstance  which  I  shall  allude  to  as  having  a 
tendency  to  support  the  same  line  of  argument  which  I  am  following. 
It  will  be  remembered  that  at  this  period  when  the  riches  of  the  new  world 
were  thus  revealed,  there  was  a  danger  of  so  much  strife  that  one  of  the 
Popes —  Pope  Alexander  VI,  1  believe  —  made  a  grant  to  Spain  of  all 
undiscovered  regions  in  the  globe  west  of  the  100th  meridian  of  longitude, 
He  affected  to  make  a  grant  of  that  even  without  discovery. 

Perhaps  we  should  not,  in  these  days  recognise  such  a  title,  but  it  will 
be  remembered  that  in  those  the  authority  of  that  power  was  held 
somewhat  more  highly  than  it  is  now. 

The  President.  —  I  would  suggest  you  mean  "  more  universally  "-not 
"  more  highly  ". 

Mr  Carter.  —  Yes  more  universally.  And  who  will  say  that  when 
the  object  is  to  find  a  rule  by  which  strife  and  warfare  shall  be  prevent- 
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ed  among  men,  the  acquisition  of  a  title  like  that  would  be  insignificant  ? 
No:  it  would  be  respected  by  a  great  many,  and  it  is  not  so  absolutely 
unfounded  and  preposterous  as  many  at  the  present  day  might  think  it  to 
be.  It  had  a  weight  and  an  importance  at  that  time  which  we  cannot 
very  well  appreciate  now.  Butall  these  thingsgo  to  show  the  necessity  of 
the  institution  of  property  for  the  purpose  of  preventing  strife  among 
men,  and  that  necessity  goes  to  this  —  that  we  must  find  an  owner  for 
everything.  That  is  the  point  of  all  thatl  am  speaking  to  now.  So  much  in 
reference  to  the  first  ground  and  reason  upon  which  the  institution  of 
property  stands  among  men.  It  is  complete  in  itself,  because  itisthefruit 
of  asocial  necessity.  But  so  far  as  the  mere  prevention  of  strife  amongmen 
is  concerned,  it  is  not  necessary  that  private  individual  property  should 
exist  the  institution  property  would  be  all  that  would  be  necessary. 

But  there  are  two  forms  of  the  institution  of  property.  One  is  com- 
munity property,  and  the  other  private  individual  property;  and  the  signal 
necessity  of  the  prevention  of  warfare  and  strife,  would  be  satisfied  by  the 
institution  of  community  property;  and  accordingly  we  find  that  in  the 
earlier  period  of  society,  under  rude  social  conditions,  private  individual 
property  did  not  exist, but  community  property.  The  tribe  —  the  gens  — 
owned  all  the  property,  and  there  was  substantially  no  individual  property 
at  all.  Whence,  then,  is  it  that  we  derive  that  other  form  of  property 
which  is  known  as  private  individual  property?  From  what  does  that 
come?  It  does  not  proceed  on  the  grounds  of  the  same  necessity  — 
namely,  the  prevention  of  strife  and  warfare  amongmen.  It  comes  from 
another  circumstance,  to  which  I  will  now  call  the  attention  of  the  tri- 
bunal —  that  is,  the  progress  of  civilization;  and  that  is  founded  upon 
another  fact  of  man's  nature  that  is  that  he  has  a  desire  to  better  his  condi- 
tion. He  has  a  desire  to  enjoy  more  of  the  good  things  of  life;  he  has  a 
desire  to  establish  a  family,  and  to  increase  the  numbers  of  those  who 
are  dependent  upon  him.  His  ambitions,  his  aspirations,  for  more  and 
more  are  continually  stretching  out;  and  it  is  upon  those  tendencies  that 
the  civilization  of  the  earth  is  founded.  It  brings  along  with  it  simulta- 
neously (as  being  distinct  incidents),  in  the  first  place,  fixed  habitations 
instead  of  a  wandering  life.  In  the  next  place  a  multiplication  of  the 
population  of  the  earth.  In  the  next  place  increased  wants;  division  of 
employments;  the  exchange  of  products  —  which  is  commerce  —  and  the 
introduction  of  the  use  of  money.  All  those  elements  are  features  of  civi- 
lization. 

They  make  their  appearance  simultaneously,  and  gradually,  and  by 
degrees,  they  change  the  face  of  the  earth,  and  they  are,  as  I  shall  submit 
to  you,  the  foundation  not  of  the  institution  of  property  itself,  but  of  that 
form  of  it  which  we  understand  by  private  individual  property.  The 
principal  one  of  those  features  which  constitute  the  foundation  of  private 
properly,  and  makes  private  property  necessary,  is  the  increase  in  the 
population  of  the  earth,  and  it  is  to  the  effect  of  that  circumstance  that  I 
shall  have  to  invoke  your  attention.  Under  barbaric  conditions  when 
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men  arc  living  in  a  wild  state,  they  live  upon  the  spontaneous  fruits  of 
the  earth,  and  upon  such  animals  as  they  can  obtain  by  hunting.  They 
cultivate  nothing.  The  earth  under  such  conditions  as  that,  affords  a 
support  but  for  a  sparse  population.  No  extended  population  can  be 
supported  under  those  conditions;  but  as  civili/.alion  begins  and  makes 
its  advances,  increasing  numbers  make  their  appearance  upon  the  earth, 
and  those  increasing  numbers  must  be  fed  ;  and  the  necessity  of  feeding 
those  increasing  numbers  requires  a  very  different  disposition  of  things. 
The  necessity  at  once  arises  for  cultivating  the  earth,  and  for  cultivating 
all  the  bounties  of  nature,  and  making  them  sufficiently  productive  to 
supply  the  increasing  wants  of  an  increasing  population.  Labour, 
therefore,  becomes  at  once  necessary,  and  how  are  you  going  to  induce 
men  to  labour?  Society  cannot  compel  them;  that  is  not  a  practicable 
method. 

The  way  which  is  adopted  of  inducing  men  to  labour  is  to  promise 
them  as  a  reward  for  their  labour  the  fruits  of  their  labour.  It  is  an 
appeal  to  the  imperious  and  everywhere  present  motive  of  self  interest. 
No  man  will  cultivate  fields  —  no  man  will  sow  -  -  if  another  can  reap. 
No  man  will  undertake  to  tame  animals  of  the  earth  and  increase  their 
numbers  if  the  increasing  numbers  can  be  taken  at  liberty  by  any  one 
who  will :  labour  cannot  be  brought  into  activity;  men  cannot  be  brought 
to  exert  their  natural  powers  unless  you  promise  them,  and  secure  to 
them,  the  product  of  the  exercise  of  those  powers  as  the  reward  of  their 
labour.  It  is  there  where  the  institution  of  property  begins;  and  it  is  the 
necessity  of  supplying  the  wants  of  the  increasing  number  which  civili- 
zation brings  along  with  it,  which  brings  that  form  of  property  which  we 
know  as  private  individual  property  into  existence. 

It  is  now  that  the  land  becomes  to  be  cultivated,  and  society  says  to 
man  :  "  If  you  will  cultivate  this  land  you  shall  have  the  products  of  the 
field.  '  It  says  to  him  also.  "  Here  are  races  of  animals  :  If  you  will 
tame  them,  if  you  will  increase  their  numbers,  you  shall  have  the  increa- 
sing numbers  for  yourself.  "  Society  says  also,  in  reference  to  all  articles 
of  manufacture  :  "  If  you  will  make  these  agricultural  tools,  if  you  will 
make  these  instruments,  if  you  will  make  this  furniture,  it  shall  be  yours  "; 
in  other  words,  society  says  toils  members  everywhere;  "  The  products 
of  your  art,  your  industry,  and  your  labour,  shall  belong  to  you.  "  There- 
fore, we  have,  with  the  increasing  numbers  which  civili/.ation  brings 
with  it,  and  in  obedience  to  another  social  necessity,  equally  imperious 
with  that  of  preserving  the  peace  of  the  world,  the  development  of  the 
institution  of  property,  and  the  change  of  it  from  the  form  of  community 
property  into  that  of  private  individual  property. 

Now  I  have  said  all  I  design  to  say  for  the  purpose  of  showing  how 
property,  whether  it  is  in  the  form  of  community  property,  or  in  the 
form  of  private  individual  property  as  it  is  ordained.  I  wish  now  to  say 
something  in  respect  to  the  extent  of  the  dominion  over  things,  which  is 
implied  by  the  term  "  property  ".  In  the  first  place,  let  me  say  that  it 
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is  not  an  absolute  dominion.  No  man,  and  no  nation,  has  under  the 
law  of  nature  —  under  the  moral  law,  or  in  any  view  consistent  with 
the  moral  order  of  the  world  an  absolute  property  in  any  thing;  he 
has  only  the  right  to  use  it.  It  is  at  all  times  coupled  with  a  trust  for  the 
benefit  of  mankind.  There  is  no  absolute  right  in  any  man  to  anything 
on  the  face  of  the  earth.  The  earth,  and  all  its  bounties,  were  originally 
the  gift  of  Almighty  God  to  mankind  in  general  —  not  to  this  nation,  not 
to  that  nation,  but  to  all  men  equally  and  alike;  and  that  title  —  that  be- 
neficial title  —  which  has  been  given  to  all  men  alike,  has  not  been  displa- 
ced by  the  establishment  of  individual  property. 

The  custody  of  the  thing  is  indeed  given  to  individuals  or  to  particu- 
lar nations ;  but  it  is  accompanied  at  all  times  with  a  trust  for  the  benefit 
of  mankind  for  whom  it  was  originally  designed,  and  for  whom  nature 
still  continues  to  design  it. 

Now,  how  is  that  trust  worked  out?  How  is  it  that  men  all  over  the 
earth  can  enjoy  this  beneficial  interest,  which  nature  originally  intended 
that  they  should  have,  in  all  the  productions  of  the  earth? 

Why,  it  is  through  the  instrumentality  of  commerce,  which  is  ano- 
ther of  the  results  of  civilization.  It  is  by  means  of  the  exchanges  of 
products  between  different  regions  of  the  earth,  and  between  ditferent 
peoples,  that  all  are  enabled  to  enjoy  for  themselves  this  beneficial  inte- 
rest in  everything  on  the  face  of  the  earth  which  was  originally  designed 
by  Providence.  They  could  not  enjoy  all  this  except  through  the  instru- 
mentality of  individual  property,  or  of  national  property  and  the  instru- 
mentality, also,  of  commerce. 

Take  these  seals,  for  instance,  about  which  we  are  talking.  They  were 
intended  and  designed  for  the  benefit  of  mankind,  —  of  mankind  in  Eu- 
rope, as  well  as  for  the  people  in  the  immediate  vicinity  of  these  islands 
where  they  have  their  home.  Hut  how  were  they  used  before  commerce 
existed  ?  Why,  so  far  as  they  were  used  at  all,  they  were  applied  to  the 
uses  only  of  the  few  hundreds  or  the  few  thousands  of  Indians  who  lived 
along  that  coast.  No  other  of  the  people  of  the  world  participated  in  the 
benefits  from  them,  or  could  participate  in  the  benefits  from  them  — 
there  were  no  means  by  which  they  could  get  at  them.  But  the  moment 
commerce  is  established  among  men,  then  the  products  of  these  herds  is 
furnished  to  commerce,  and,  through  the  instrumentality  of  commerce, 
goes  all  over  the  world;  so  that  seals,  and  the  product  of  the  seals,  - 
sealskins  —  eventually  find  their  way  to  the  very  persons  who  want  them, 
wherever  they  dwell.  In  that  way,  the  original  gift  made  by  God  to  all 
mankind  is  fully  and  effectively  worked  out,  although  the  custody  and  the 
possession  of  the  thing  is  given  to  some  particular  nation,  or  to  some  par- 
ticular men. 

And  how  perfectly  this  operates,  will  be  seen  when  we  consider  that 
the  seals,  even  to  the  people  who  were  capable  of  gathering  their  skins  — 
(I  mean  those  tribes  of  Indians  on  the  coast)  --  had  no  utility  even  to 
them  except  for  the  purpose  of  supplyng  their  immediate  wants;  and  a 
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few   hundreds  or  a  few  thousands  of  the  seals  at  most  were  sufficient  for 
such  purpose. 

The  rest  of  the  products  of  this  bounty  of  Providence  went  unimpro- 
ved, and  went  unimproved  because  there  were  no  meansby  which  the  bene- 
fits of  it  could  be  carried  to  other  parts  of  the  world,  to  those  persons 
who  might  enjoy  them.  But  when  commerce  was  instituted,  the  case  was 
quite  different. 

Then  the  inhabitant  of  Europe  who  has  to  have  a  seal  skin  has  to 
furnish  some  of  the  products  of  his  own  labour  to  those  who  gather  the 
seals,  and  to  thereby  obtain  his  proportion  of  the  seals.  In  other  words 
the  giving  of  these  seals  to  commerce,  or  the  product  of  these  seals  to 
commerce,  is  tantamount  to  putting  them  up  to  auction  before  all  man- 
kind. The  highest  bidder  gets  them  and  the  man  who  wants  them,  if  he 
happens  to  live  in  Europe,  gets  them  on  the  same  terms  as  the  man  who 
lives  in  the  United  States;  and  thus  this  bounty,  originally  intended  by 
Providence  for  the  benefit  of  all  mankind,  is  really  applied  to  the  benefit 
of  all  mankind  —  it  is  applied  to  the  benefit  of  so  much  of  mankind  who 
want  them.  With  regard  to  those  who  do  not  want  them  of  course  they 
are  not  designated  Tor  them;  they  are  designated  forthose  who  do  want 
them. 

This  truth  will  be  seen  to  be  further  illustrated  —  (that  the  products 
of  nature  are  given  to  all  mankind)  —  if  we  inquire  who  would  be  the 
losers  on  taking  away  a  blessing?  For  instance,  suppose  seals  were  to  be 
destroyed,  upon  whom  would  the  loss  fall?  You  might  say  the  loss 
would  fall  upon  those  who  gather  them  and  make  a  profit  on  them  — 
their  industry.  But  that  would  only  be  a  temporary  loss  —  they  then 
could  go  into  other  forms  of  industry  and  support  themselves  as  well. 
So  also  there  are  persons  engaged  in  the  manufacture  of  them  in  Great 
Britain —  a  very  large  number  of  persons  —  and  a  temporary  loss  might 
fall  upon  them  in  depriving  them  of  that  particular  employment;  but 
there  are  plenty  of  other  employments  in  which  they  could  employ  their 
labour  and  the  loss  would  be  but  temporary.  But  when  you  come  to  the 
person  who  wants  the  seal  skin  for  its  intrinsic  quality,  his  loss  is  irre- 
parable and  cannot  be  supplied. 

Now  I  have  said  that  the  title,  whether  of  nations  or  of  men,  to  parti- 
cular things  is  not  absolute,  but  coupled  with  a  trust  for  the  benefit  of 
mankind.  So  far  as  any  man  or  any  nation  has  more  of  a  particular 
thing  than  is  necessary  for  his  own  purpose,  he  is  bound  to  let  others  have 
it.  He  holds  it  upon  that  trust ;  and  we  shall  see  that  the  law  of  nature 
perfectly  recognizes  that  trust,  for  it  declares  that  commerce  is  obligatory. 
Commerce  by  the  law  of  nature,  and  nations,  is  obligatory.  No  nation 
has  the  right,  without  sufficient  cause,  to  withdraw  itself  from  commer- 
cial communication  with  the  world,  and  say  to  other  people,  and  to  other 
nations,  that  it  will  not  afford  to  them  its  own  blessing  and  its  own 
bounties.  1  will  read  from  what  has  been  written  on  the  subject.  I  will 
read  from  a  note  on  page  61  of  my  argument,  a  passage  from  a  work  on 
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the  Rights  and  Duties  of  neutral  nations  in  time  of  war  by  a  French 
writer  Hautefeuille.     He  "says. 

The  Sovereign  Master  of  nature  did  not  confine  himself  to  giving  a  particular 
disposition  to  every  man ;  he  also  diversified  climates  and  the  nature  of  soils.  To 
each  country,  to  each  region,  he  assigned  different  fruits  and  special  productions 
all  or  nearly  all  of  which  were  susceptible  of  being  used  by  man  and  of  satis- 
fying his  wants  or  his  pleasures.  Almost  all  regions  doubtless  produced  what  was 
indispensable  for  the  sustenance  of  their  inhabitantes,  but  not  one  produced  all  the 
fruits  that  were  necessary  to  meet  all  real  needs,  or  more  particulary  all  conven- 
tional needs.  It  was  therefore  necessary  to  have  recourse  to  other  nations  and 
to  extend  commerce. 

Man,  impelled  by  that  instinct  which  leads  him  to  seek  perfection  created  new 
needs  for  himself  as  he  made  new  discoveries.  He  accustomed  himself  to  the  use 
of  all  the  productions  of  the  earth  and  of  his  industry.  The  cotton,  sugar, 
coffee,  and  tobacco  of  the  new  world  have  become  articles  of  prime  necessity  for 
the  European  and  an  immense  trade  is  carried  on  in  them.  The  American,  in 
turn,  can  not  dispense  with  the  varied  productions  of  European  manufacture.  The 
development  of  Commerce,  that  is  to  say  the  satisfaction  ot  man's  instincts  of  so- 
ciability and  perfectibility,  has  greatly  contributed  to  connecting  all  the  nations  of 
the  universe;  it  has  served  as  a  vehicle,  so  to  speak,  for  the  performance  of  the 
duties  of  humanity.  Commerce  is  really,  therefore  an  institution  of  primitive  law; 
it  has  its  source  and  its  origin  in  the  divine  law  itself. 

I  will  also  read  a  passage  from  Vattel  on  the  same  subject.     He  says  : 

All  men  ought  to  find  on  earth  the  things  they  stand  in  need  of.  In  the  primitive 
state  of  communion  they  took  them  wherever  they  happened  to  meet  with  them  if 
another  had  not  before  appropriated  them  to  his  own  use.  The  introduction  of  do- 
minion and  property  could  not  deprive  men  of  so  essential  a  right  and  consequently, 
it  can  not  take  place  without  leaving  them,  in  general,  some  means  of  procur- 
ing what  is  useful  or  necessary  to  them.  This  means  commerce ;  by  it  every 
man  may  still  supply  his  wants.  Things  being  now  become  property  there  is  no 
obtaining  them  without  the  owner's  consentnor  are  they  usually  to  be  had  for  nothing 
but  they  may  be  bought  or  exchanged  for  other  things  of  equal  value.  Men  are 
therefore  under  an  obligation  to  carry  on  that  commerce  with  each  other  if  they 
wish  not  to  deviate  from  the  views  of  nature,  and  this  obligation  extends  also  to 
whole  nations  or  states. 

And  I  might  greatly  multiply  these  writers.  I  will  read  next  an  extract 
from  the  bottom  of  the  same  page,  from  a  French  writer,  Felice,  in  his 
Lectures  on  the  Law  of  Nature  and  Nations  : 

The  need  of  this  exchange  is  based  upon  the  laws  of  nature,  and  upon  the  wise 
arrangment  which  the  Supreme  Being  has  established  in  the  world,  each  region 
and  each  portion  of  which  furnishes,  indeed,  a  great  variety  of  productions,  but 
also  lacks  certain  things  required  for  the  comfort  or  the  needs  of  man;  this  obliges 
men  to  exchange  their  commodities  with  each  other,  and  to  form  bonds  of  friend- 
ship, whereas,  otherwise,  their  passions  would  impel  them  to  hate  and  destroy  each 
other. 

The  law  of  commerce  is,  therefore,  based  upon  the  obligation  under  which 
nations  are  to  assist  each  other  mutually,  and  to  contribute,  as  far  as  lies  in  their 
power,  to  the  happiness  of  each  other. 

That  is  applying  a  proposition  of  the  distinguished  writer,  Montes- 
quieu, who  makes  it  one  of  the  duties  of  nations  that  they  should  sup- 
port and  assist  eachj other,  so  far  as  it  may  be  in  their  power,  a  prin- 
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ciplc  which  has  been  everywhere  recogni/.cd  and  adopted  by  juridical 
writers. 

I  will  next  read  a  passage  from  Levi,  which  is  to  be  found  at  page  63. 

Commerce  is  a  law  of  nature  and  the  right  of  trading  is  a  natural  right ;  but  it 
is  only  an  imperfect  right,  inasmuch  as  each  nation  is  the  sole  judge  of  what  is 
advantageous  or  disiidvantageous  to  itself;  and  whether  or  not  it  be  convenient  for 
her  to  cultivate  any  brancb  of  trade,  or  to  open  trading  intercourse  with  any  one 
country.  Hence  it  is  that  no  nation  has  a  right  to  compel  another  nation  to  enter 
into  trading  intercourse  with  herself,  or  to  pass  laws  for  the  benefit  of  trading  and 
traders.  Yot,  the  refusal  of  this  natural  right,  whether  as  against  one  nation  only, 
or  as  against  all  nations,  would  constitute  an  offence  against  international  law; 
and  it  was  this  refusal  to  trade,  and  the  exclusion  of  British  traders  from  her  cities 
and  towns,  that  led  to  the  war  with  China. 

referring  to  the  war  between  Great  Britain  and  China.  Let  me  put,  as 
illustrating  this  proposition,  that  no  nation  has  an  absolute  property  in 
any  of  the  gifts  of  Providence,  which  happen  to  fall  into  its  possession, 
but  that,  it  is  under  a  trust  to  communicate  them  to  others,  to  far  as  it 
may,  consistently  with  its  own  necessities. 

Let  me  suppose  the  case  of  an  article  like  India  rubber,  for  instance. 
It  has  become,  we  might  say,  a  prime  necessity  to  the  human  race  all 
over  the  world.  It  is  produced  but  in  very  few  places.  It  is  supposable 
that  the  nation  which  has  dominion  over  those  places  might,  for  its  own 
purposes,  seek  to  exclude  the  commerce  of  the  world  from  it.  It  might 
even  go  so  far  as  to  attempt  to  destroy  the  plantations  which  produce  the 
tree  from  which  the  gum  is  extracted.  Let  it  be  supposed  that  the  nation 
which  happens  to  have  supreme  dominion  over  those  territories  should 
undertake  to  resort  to  a  step  so  extreme  as  that.  Would  it  give  any 
rights  to  other  nations?  Most  certainly  it  would.  It  would  give  a  right  to 
other  nations  to  interfere,  and  to  take  possession,  if  necessary,  of  the 
region  in  which  that  article,  so  important,  so  necessary  to  mankind,  was 
alone  grown,  in  order  that  they  could  supply  themselves;  and  the  ground 
of  it  would  be  that  the  nation  to  whom  the  custody  of  that  blessing  had 
been  entrusted,  refused  to  perform  the  trust  which  was  imposed  upon  it 
in  relation  to  it,  to  share  that  blessing  with  the  rest  of  mankind. 

The  President.  —  Do  you  mean  a  legal  right? 

Mr  Carter.  -  -  A  legal  right  —  I  mean  that. 

The  President.  -  -  Without  considerations. 

Mr  Carter.  -  -  I  mean  a  perfect  legal  right.  Let  me  carry  that  a  little 
further,  should  there  be  any  doubt  about  it.  In  international  law  we 
have  a  whole  chapter  in  regard  to  the  instances  in  which  one  nation  may 
justly  interfere  in  the  affairs  of  another;  and  there  are  numerous 
instances  in  history  in  which  such  interference  has  been  had.  Take  one 
of  the  most  common  of  them,  as  to  which  Europe  is  undoubtedly  fami- 
liar, and  that  is  the  steps  to  preserve  the  balance  of  power.  When  one 
nation  in  Europe  has  seized  another  —  so  extended  its  own  territory  or 
otherwise,  as  to  threaten  what  it  deems  the  balance  of  power  in  European 
States  —  it  has  from  the  earliest  period  in  recent  European  history  been 
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deemed  as  a  cause  for  interference,  and,  if  necessary,  for  war;  and  that 
interference  is  defended  upon  moral  grounds,  and  is  perfectly  defensible 
upon  moral  grounds  ;  for  what  right  has  one  nation  to  threaten  the  peace 
of  the  world  ? 

The  President.  —  It  is  one  of  the  forms  of  self-defence. 

Mr  Carter.  —  It  is  one  of  the  forms  of  self-defence ;  that  is  to  say 
that  every  nation  has  a  right  to  take  such  steps  as  are  necessary  to  defend 
it  in  the  enjoyment  of  its  own  just  rights.  Now,  as  I  said  hefore,  and  as 
has  been  stated  by  a  multitude  of  writers,  the  bounties  of  nature  were  ori- 
ginally given  to  all  mankind  —  all  mankind  have  a  right  to  participate  in 
them.  The  coffee  of  Central  America  and  Arabia  is  not  the  property  of 
those  two  nations  alone.  The  tea  of  China  is  not  the  property  of  that 
nation  alone.  The  rubber  of  South  America  is  not  the  property  of  that 
nation  alone  where  it  is  grown  —  they  are  the  common  property,  the 
beneficial  property,  of  mankind ;  and  if  the  nations  which  happen  to 
have  the  custody  of  them  withdraw  them  from  the  benefit  of  mankind, 
they  are  failing  in  one  of  their  natural  obligations ;  and  other  nations  have 
a  right  to  interfere  and  secure  themselves  in  the  possession  of  those  rights 
which  they  are  entitled  to  by  the  law  of  nature. 

Lord  Hannen.  -  -  Might  the  nations  that  are  in  possession  of  those 
particular  things  sell  them  at  their  own  price? 

Mr  Carter.  — Yes,  they  might  sell  them  at  their  own  price. 

Lord  Hannen.  —  And  that,  although  it  may  he  a  very  high  price? 

Mr  Carter.  --  And  that,  although  it  may  he  a  very  high  price,  until 
you  come  to  such  a  point  where  they  put  a  price  upon  them  which  amounts 
to  a  intentional  refusal.  Wherever  you  can  bring  them  to  the  point  that 
they  are  violating  the  trust  they  are  under  —  violating  the  duty  which 
they  owe  to  mankind  —  attempting  to  arrogate  to  themselves  the  exclu- 
sive benefit  of  a  blessing  which  was  intended  for  all  —  when  they  reach 
that  point,  then  you  can  interfere.  Until  that,  they  can  exercise  their  own 
discretion.  I  do  not  dispute  the  right  of  a  nation  to  say :  "  For  certain 
reasonable  purposes  we  must  interdict  commerce  with  such  a  nation  ". 
That  is  a  right  ;  and  occasions  might  arise  when  that  may  depend  on 
reasonable  grounds,  for  it.  There  may  be  grounds,  or  reasons,  whereby 
a  nation  may  say  :  "  We  think  fit,  fora  limited  period  and  under  certain 
conditions  to  refuse  all  foreign  commerce".  There  may  be  exceptional 
circumstances  under  which  that  is  permissible;  but  what  I  do  assert  is, 
that  where  a  nation  says  :  "  We  will,  for  ever,  preclude  the  world  from 
participating  in  those  benefits  of  Providence  to  which  we  assign  to  them 
the  sole  possession"  -whenever  they  say  that,  they  commit  a  violation,  of 
natural  law  --a  violation,  as  I  think,  universally  admitted  of  national 
law,  which  gives  other  nations  a  right  to  interpose  and  assert  for  them- 
selves those  benefits  and  blessings  to  which  they  are  entitled  under  the 
law  of  nature. 

And  the  practice  of  mankind  has  universally  proceeded  upon  that  prin- 
ciple —  let  me  assert  that  the  practice  of  mankind  has  universally  proceed- 
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ed  upon  that  principle.  Upon  what  ground  can  we  defend  the  seizures- 
by  the  European  powers  of  the  territories  of  the  new  world  -  -  the  great 
continents  of  North  and  South  America?  England,  France,  Spain  - 
nearly  all  the  European  countries  engaged  in  the  enterprises  of  taking 
possession  of  enormous  tracts  and  territories  of  the  new  world  from  the 
nations  which  occuped  them.  They  never  asked  their  permission ;  they 
took  them  forcibly  and  against  their  will.  They  said  to  those  uncivilized 
nations  :  "  These  things  are  not  yours  —  they  are  ours,  and  we  choose  to 
treat  them  as  such  ". 

That  policy  has  been  pursued  by  the  civilized  and  Christian  nations  of 
Europe  for  centuries,  and  up  to  this  day.  Is  it  robbery,  or  is  it  defensible 
upon  some  ground  or  other?  It  is  one  of  those  things.  I  assert  that  it  is 
not  robbery,  but  that  it  is  defensible.  Why  is  it?  It  is  because  those 
barbarous  and  uncivilized  nations  did  not  turn  the  blessings  of  Providence 
of  which  they  were  the  custodians  to  those  purposes  for  which  Nature,  and 
Nature's  God  intended  them.  They  were  not  faithful  to  the  trust  which 
was  imposed  upon  them  as  possessors  of  those  blessings  —  they  were  in- 
capable of  discharging  to  mankind  the  duties  which  the  possessions 
of  such  blessings  ought  to  demand  from  them.  The  nations  of  Europe 
said  :  "  Those  vast  tracts  of  the  most  fertile  parts  of  the  earth,  capable  of 
sustaining  vastpopulations,  capable  of  maintaining  a  commerce  with  distant 
nations,  capable  of  benefiting  all  mankind,  was  not  to  be  allowed 
to  remain  a  waste  and  desolation  ". 

It  was  not  for  such  purposes  that  the  earth  was  given  to  men,  and 
that  constitutes  the  title  of  civilized  men  everywhere  to  take  out  of  the 
possession  of  barbaric  man  whatever  he  has  which  can  contribute  to  the 
civilization,  the  comfort  and  the  well-being  of  mankind. 

Senator  Morgan.  --  Are  you  aware,  Mr  Carter,  that  at  recent  confer- 
ences at  Brussels  and  Berlin,  in  respect  of  Central  Africa,  they  adopted 
that  particular  principle? 

Mr  Carter.  —  I  cannot  say,  because  I  am  ignorant  whether  it  was 
based  upon  those  principles  or  not;  but  certain  I  am  that  the  whole  prac- 
tice of  mankind  from  an  early  period  of  history  has  been  based  upon  the 
principles  for  which  I  am  contending,  and  certain  I  am  that,  unless  those 
principles  are  well  founded,  the  whole  course  of  European  occupation  of 
and  settlement  in  the  New  World  is  indefensible  robbery.  What  is  going 
on?  —  What  did  England  do  in  the  case  of  China,  for  instance,  in  1840? 
Made  war  upon  China  and  subdued  her.  Why?  Well,  the  real  cause  of 
war  is  not  always  correctly  stated  in  the  pretexts  which  are  given  for  it, 
and  in  that  particular  instance  the  pretext  on  the  part  of  Great  Britain 
was  well,  some  discourtesy  that  had  been  shown  to  individuals,  some 
mal-treatmcnt  of  British  officials  —  something  of  that  sort. 

If  we  look  into  the  history  of  things,  it  will  be  found  that  war  com- 
menced when  China  had  closed  her  ports,  and  that  it  terminated  in  a 
treaty  by  which  she  bound  herself  for  ever  to  keep  them  open.  That 
shows  us  what  the  cause  was,  and  it  was  defensible  too.  I  do  not  put  it  as 
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an  outrage  on  the  part  of  Great  Britain  at  all,  until  the  occasion  for  the 
interference  should  be  grave;  but  whenever  a  nation  refuses  to  perform 
that  clear  and  manifest  trust  imposed  upon  it  in  respect  of  those  blessings 
and  gifts  of  Providence  which  are  confided  to  them,  then  there  is  a  cause 
for  the  intervention  of  other  nations. 

Take  the  case  of  Peruvian  Bark  for  instance  —  that  which  is  com- 
monly regarded  as  a  medicine,  as  a  remedy,  as  absolutely  necessary  in 
the  economy  of  States.  That  is  a  necessity  for  the  cure  of  certain  diseases 
—  it  is  a  specific  for  them.  They  will  rage  unrestrained  unless  you  have 
Peruvian  bark.  It  is  grown  in  but  a  few  places.  Suppose  the  countries 
where  it  was  grown  should  say,  we  wont  compel  the  rest  of  the  world  to 
terms,  but  we  choose  for  some  reason  or  other  not  to  engage  in  commerce  ; 
not  only  that,  but  we  are  going  to  destroy  this  Peruvian  bark. 

We  are  going  to  devastate  the  plantations  where  it  is  cultivated.  Is 
mankind  going  to  permit  that?  Certainly  not. 

Among  the  cases  which  from  time  to  time  have  been  deemed  sufficient 
for  one  nation  to  interfere  with  the  affairs  of  another,  why  that  outweighs 
them  in  clearness  and  magnitude  by  far.  There  is  a  recent  instance  which 
we  read  aboutevery  day  in  the  newspapers.  Why  is  Great  Britain  in  Egypt 
maintaining  a  control  over  the  destinies  of  that  region?  What  ground 
has  she  for  asserting  a  dominion  over  these  poor  Egyptians.  Weak  and 
feeble  they  are  indeed  and  incapable  of  resistance.  Is  that  the  only 
defence?  No  :  I  fancy  those  who  are  in  charge  of  the  defence  of  the 
interests  of  Great  Britain  can  make  out  a  better  case  for  her  than  that.  It 
is  because  Egypt  is  the  pathway  to  a  mighty  commerce;  it  is  because  it 
is  necessary  that  that  commerce  should  be  free  and  unrestrained.  That 
great  avenue  of  the  world's  traffic  must  be  made  to  yield  its  benefit  to 
mankind;  and  if  the  Government  of  Egypt  is  not  capable  of  making  it  thus 
yield  its  utmost  benefit,  if  she  is  incapable  in  other  words  of  performing 
her  trust,  other  nations  have  a  right  to  interfere  and  see  that  the  trust  is 
performed. 

The  President.  —  .Mr  Carter  you  are  taking  a  very  high  point  of  view, 
because  you  seem  to  me  to  anticipate,  in  some  measure,  the  judgment 
of  history.  1  will  not  say  more  to-day. 

Mr  Carter.  -  I  am  taking  no  higher  point  of  view  than  the  view 
taken  by  the  practice  of  mankind  for  300  years.  I  am  only  asserting 
those  rights  which  nations  have  asserted  for  300  years.  If  that  is  a  high 
point  of  view,  I  am  taking  it,  but  it  is  a  view  which  is  defensible  upon 
theory,  and  defensible  upon  practice. 

There  is  one  point  of  view  in  which  it  is  not  defensible.  Will  any  one 
maintain  that  where  a  particular  tract  of  the  earth  abounds  in  a  blessing, 
sufficient  to  afford  comfort  and  convenience  to  a  very  large  part  of  man- 
kind that  that  nation  may,  if  she  chooses,  wholly  divert  that  blessing 
from  the  bounties  which  it  is  capable  of  conferring?  Will  any  one  assert 
that?  If  that  is  true,  then  all  that  which  the  writers  upon  the  law  of 
Nature  tell  us  to  the  effect  that  gifts  of  Providence  were  made  by  Providence 

ol 
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nol  to  this  nation  on  to  that  nation,  but  to  mankind  in  general,  is  erro- 
neous. Is  it  so? 

Are  those  doctrines  erroneous?  Why  I  must  appeal  to  some  of  them. 
Let  me  refer  to  Vattel. 

Sir  Charles  Russell.  -  -  \Vhal  page  is  this  on? 

Mr  Carter.  —  This  is  on  a  separate  paper  that  I  have,  hut  with  which 
to  morrow  I  stall  be  able  to  furnish  you. 

Sir  Charles  Russell.  -  -  Would  you  Kindly  tell  me  the  chapter? 

Mr  Carter.  —  It  is  Vattel,  7th  American  edition,  1849,  Chapter  18, 
Section  203,  page  98. 

Hitherto  we  have  considered  the  nation  merely  with  respect  to  itsolf,  without 
any  regard  to  the  country  which  it  possesses.  Let  us  now  see  it  established  in  a 
country  which  becomes  its  own  property  and  habitation.  The  earth  belongs  to 
mankind  in  general;  destined  by  the  Creator  to  be  their  common  habitation,  and 
to  supply  them  with  food,  they  all  possess  a  natural  right  to  inhabit  it,  and  to 
derive  from  it  whatever  is  necessary  for  their  subsistence  and  suitable  to  their 
wants. 

1  will  next  read  an  extract  from  Dr  Bowyer's  Commentaries  on  the 
Constitutional  Law  of  England,  page  127. 

The  institution  of  property,  that  is  to  say,  the  appropriation  to  particular  per- 
sons and  uses  of  things  which  were  given  by  God  to  all  mankind  is  of  natural  law. 

And  I  suppose  that  when  God  gave  things  to  all  mankind  he  did  nol 
intend  to  give  to  particular  men  any  right  to  appropriate  them  exclusively 
to  themselves. 

I  will  next  read  a  passage  from  John  Lockes  in  Treatises  on  civil 
Government,  Book  II,  chapter  5,  section  26. 

God  who  hath  given  the  world  to  men  in  common  hath  also  given  them  reason 
to  make  use  of  it  to  the  best  advantage  of  life  and  convenience.  The  earth  and  all 
that  is  therein  is  given  to  men  for  the  support  and  comfort  of  their  being  and 
though  all  the  fruits  it  naturally  produces,  and  beasts  it  feeds  belong  to  mankind 
in  common,  as  they  are  produced  by  the  spontaneous  hand  of  nature ;  and  nobody 
has  originally  a  private  dominion  exclusive  of  the  rest  of  mankind  in  any  of  them, 
as  they  are  thus  in  their  natural  state,  yet  being  given  for  the  use  of  men,  there 
must  of  necessity  be  a  means  to  appropriate  them  some  way  or  other  before  they  can 
be  of  any  use,  or  at  all  beneficial  to  any  particular  man. 

I  will  next  read  a  passage  from  Sergeant  Stephen's  New  Commentaries 
on  the  Laws  of  England,  Volume  1,  Book  II,  pages  159-165. 

In  the  beginning  of  the  world,  as  we  are  informed  by  Holy  Writ,  the  all  Boun- 
tiful Creator  gave  to  man  dominion  over  all  the  earth,  and  over  the  fish  of  the  sea, 
and  over  the  fowls  of  the  air,  and  over  every  living  thing  that  moveth  upon  the 
earth ! 

Hence  the  earth,  and  all  things  therein  are  the  general  property  of  all  mankind, 
exclusive  of  other  beings,  from  the  immediate  gift  of  the  Greater. 

I  will  next  read  a  passage  from  Vattel,  7lh  American  edition,  Book 
2,  Chapter  2,  Section  2. 

All  men  ought  to  find  on  earth  the  things  they  stand  in  need  of.  In  the  primi- 
tive slate  of  communion  they  took  them  wherever  they  happened  to  meet  with 
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them,  if  another  had  not  before  appropriated  them  to  his  own  use.  The  introduc- 
tion of  dominion  and  property  could  not  deprive  men  of  so  essential  a  right;  and, 
consequently  it  cannot  take  place  without  leaving  them  in  general  some  means  of 
procuring  what  is  useful  or  necessary  to  them.  This  means  commerce;  by  it  every 
man  may  still  supply  his  wants.  Things  being  now  become  property,  there  is  no 
obtaining  them  without  the  owner's  consent,  nor  are  they  usually  to  be  had  for 
nothing;  but  they  may  be  bought  or  exchanged  for  other  things  of  equal  value- 
Mi-n  are,  therefore  under  an  obligation  to  carry  on  that  commerce  with  each  other, 
if  they  wish  not  to  deviate  from  the  views  of  nature ;  and  this  obligation  extends 
also  to  whole  nations  or  states. 

International  law  is  filled  with  statements  of  these  general  doctrines 
-  that  the  earth  was  given  to  all  mankind  for  their  common  benefit,  and 
that  it  must  be  so  appropriated  as  to  enable  them  to  enjoy  that  common 
benefit :  that  commerce  is  the  means  by  which  that  common  benefit  can 
be  extended  to  all  nations,  and,  therefore,  the  carrying  on  of  commerce 
as  an  obligation  rests  upon  all  nations.  Now  when  we  speak  of  an  obli- 
gation resting  upon  nations  —  when  it  is  spoken  of  by  almost  every 
writer  who  has  dealt  with  the  question,  they  are  not  dealing  with  mere 
empty  words.  These  things  are  not  mentioned  by  them  as  meaning  no- 
thing. They  mean  what  they  say.  They  mean  that  this  is  an  obligation, 
and  that  this  is  an  obligation  which  in  suitable  cases  can  be  enforced. 

So  much  for  the  first  limitation  which  I  have  stated  property  was  sub- 
ject to.  Whether  held  by  nations  or  by  individuals,  it  is  held  subject  to  a 
trust  for  the  benefit  of  the  world,  as  to  so  much  of  it  as  is  not  needed  for 
the  purposes  of  the  particular  owner,  by  that  owner  —  a  nation  or  man- 
kind the  benefit  of  it  must  be  extended  on  just  terms  to  those  for  whose 
benefit  it  was  designed. 

I  now  have  to  state  a  second  limitation  upon  property,  whether  it  be 
held  by  nations  or  by  men,  and  that  is  that  things  themselves  are  not 
given,  but  only  the  use  of  them;  that  is  all.  The  world  was  given  to 
be  used,  and  only  to  be  used  not  to  be  destroyed. 

Men  bring  into  the  world  their  children,  those  who  are  to  follow  them  ; 
they  are  under  an  obligation  to  leave  the  means  to  support  them.  Is  it 
necessary  for  me  to  argue  that  no  man  has  so  absolute  a  property  in 
anything  that  he  can  be  permitted  to  destroy  it?  Surely  I  ought  not  to 
be  required  to  ! 

The  President.  —  "  Utiet  abuti  "  say  the  Romans. 

Mr  Carter.  --Yes,  there  are  two  things  "  uti.  "  and  "  abusi  ".  It  is 
given  to  us  to  "  use  ",  not  to  "  abuse  "  or  "  destroy.  '  We  have  no 
title  to  do  that.  Property  is  sometimes  said  to  be  in  municipal  law,  and 
when  no  great  question  is  concerned,  property  in  an  individual  is  gene- 
rally regarded  as  absolute.  If  a  man  choose  to  throw  away  a  bushel  of 
wheat,  there  is  nobody  to  call  him  to  account,  and  the  State  does  not  call 
him  to  account ;  it  does  not  do  that,  because  the  probability  that  such  a 
thing  will  be  done  is  extremely  remote  ;  we  can  safely  rely  upon  the  sel- 
fish element  in  human  nature  to  prevent  any  such  thing  being  done. 
But  suppose  it  was  a  common  thing  and  likely  to  occur  would  the  laws  be 
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silent  about  it  then?  Hy  no  means.  I  think  I  have  some  citations  upon 
that  very  point  and  I  will  read  from  a  writer  of  admitted  authority,  and 
that  is  Ahrens  :  - 

The  definitions  of  the  right  of  property  given  by  positive  laws  generally  concede 
to  the  owner  I  ho  power  to  dispose  of  his  object  in  an  almost  absolute  manner  to 
use  and  abuse  it,  and  even  through  caprice  to  destroy  it;  but  this  arbitrary  power 
is  not  in  keeping  with  natural  law;  and  positive  legislation  obedient  to  the  voice 
of  common  sense  and  reason  in  the  interest  of  society  has  been  obliged  itself  to 
establish  numerous  restrictions,  which  examined  from  a  philosophic  view  of  law, 
are  the  result  of  rational  principles  to  which  the  right  of  property  and  its  exercise 
are  subjected. 

The  principles  which  govern  socially  the  right  of  property  relate  to  substance 
and  to  form. 

As  to  substance,  the  following  rules  may  be  established  :  — 

I)  Properly  exists  for  a  rational  purpose  and  for  a  rational  usaye;  it  is  destined  to 
satisfy  the  various  needs  of  human  life ;  consequently,  all  arbitrary  abuse,  all  ar- 
bitrary destruction  are  contrary  to  right  (droit)  and  should  he  prohibited  by  law  (loi). 
But  to  avoid  giving  a  false  extension  to  this  principle,  it  is  important  to  recall  to 
mind  that,  according  to  personal  rights,  that  which  is  committed  within  the  sphere 
of  private  life  and  of  that  of  the  family  does  not  come  under  the  application  of 
public  law.  It  is  necessary,  therefore,  that  the  abuse  be  public  in  order  that  the  law 
may  reach  it.  It  belongs  to  the  legislations  regulating  the  various  kinds  of  agri- 
cultural, industrial,  and  commercial  property,  as  well  as  to  penal  legislation,  to 
determine  the  abuses  which  it  is  important  to  protect;  and,  in  reality  legislation  as 
well  as  police  laws,  have  always  specified  a  certain  number  of  cases  of  abuses. 
Besides,  all  abusive  usage  is  hurtful  to  society  because  it  is  for  the  public  interest 
that  the  object  should  give  the  owner  the  advantages  of  the  services  of  which  it 
admits. 

The  other  refers  to  the  occasion  of  a  debate  upon  the  adoption  of  Ihe 
French  Civil  Code,  and,  in  respect  to  article  544,  which  defined  property, 
Napoleon  expressed  energetically  the  necessity  for  suppressing  this  abuse. 

The  abuse  of  property,  should  be  suppressed  every  time  it  becomes  hurtful  to 
society,  Thus,  it  is  not  allowed  to  cut  down  unripe  grain,  to  pull  up  famous 
grape-vines.  I  would  not  suffer  that  an  individual  should  smite  with  sterility 
20  leagues  of  ground  in  a  grain-bearing  department,  in  order  to  make  for  himselt  a 
park  thereof.  The  right  of  abuse  does  not  extend  so  far  as  to  deprive  a  people  of  its 
sustenance. 

And  the  Roman  Law  says  :  Expedit  enim  reipublicx  ne  sua  re  guts 
male  utatur. 

All  this  supports  the  view  which  I  am  endeavouring  to  present  to  the 
Tribunal ;  the  definition  of  property  does  concede  formally  to  the  indivi- 
dual a  right  to  abuse  it,  a  right  to  destroy  it ;  it  concedes  the  "  power.  " 
I  will  not,  say  it  concedes  the  "  right  "  for  it  does  not  concede  the  right ; 
on  the  contrary  legislation  in  a  thousand  forms  is  made  against  any  des- 
truction of  property,  and  wherever  a  destruction  is  threatened,  or  where 
there  is  any  considerable  probability  that  an  individual  would  abuse  a  pro- 
perty the  law  would  step  in  to  suppress  it.  The  law  of  nature,  the  philo- 
sophy upon  which  all  law  is  founded  must  necessarily  preserve  the  insti- 
tution of  property,  and  apply,  wherever  it  maybe  needed,  such  remedies 
as  may  be  necessary  to  prevent  any  destruction  of  it. 
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Let  me  call  to  mind  in  how  many  ways  our  municipal  law  exerts  its 
efforts  in  that  direction.  We  impose  taxes  for  the  purpose  of  sustaining 
bodies  of  men  who  shall  make  scientific  enquiries  by  which  agriculture 
may  be  encouraged,  and  the  productions  of  the  earth  increased,  shewing 
the  regard  that  society  has  not  only  to  prevent  the  destruction  of  property, 
but  to  increase  it.  We  re-stock  the  rivers,  —  we  even  attempt  to  re-stock 
the  seas  and  expend  a  great  deal  of  money  in  those  respects.  These  are 
efforts  going  further  than  the  mere  effort  to  preserve  property,  they  are 
efforts  to  increase  it,  and  are  efforts  indeed  to  preserve  the  sources  of 
blessings  which  are  in  course  of  extinction. 

See  how  even  the  use  of  private  property  is  interfered  with.  Take  an 
individual  who  it  may  be  is  a  lunatic,  or  idiot,  or  drunkard,  or  aspendthrift 
having  a  large  property,  does  society  allow  that  individual  to  deal  with 
that  property  as  he  likes?  No,  then  say  he  is  likely  to  destroy  it,  or  he 
will  abuse  it,  or  he  will  not  handle  it  well  and  they  take  it  out  of  his  posses- 
sion and  put  it  in  the  hands  of  a  trustee.  Why?  Is  it  out  of  considera- 
tion or  tenderness  for  the  feelings  of  such  a  worthless  wretch  as  he? 
It  is  for  the  preservation  of  society  and  for  the  preservation  of  that  pro- 
perty for  the  use  of  society  generally,  or  the  individual  to  whom  it  might 
ultimately  go. 

This  individual  might  himself  have  no  heirs,  and  the  State  might  be 
the  next  person  to  come  in  and  take  possession  of  it  by  escheat ;  would 
that  alter  the  action  of  society  with  respect  to  it?  No  they  would  take  it 
out  of  his  hands  just  as  quickly. 

Take  a  familiar  doctrine  in  the  Law  of  Admiralty.  Here  is  a  vessel  at 
sea.  She  meets  with  disaster;  she  has  been  dismantled,  and  is  lying 
helpless  upon  the  bosom  of  the  sea.  Another  vessel  comes  there  in  per- 
fect condition,  well  rigged,  and  able  to  take  her  into  some  port  in  safety. 
This  vessel,  newly  arriving,  offers  Ihe  captain  on  board  of  this  stricken 
vessel  to  take  him  into  port  for  a  reasonable  salvage ;  and  he  says  :  — 

No,  I  will  find  my  own  way  in  there.  I  think  I  can  get  there.  Well, 
the  salvor  says,  I  do  not  think  you  can  get  there,  because  you  have  not 
the  means.  The  Captain  says.  "  Well,  no  matter  if  I  have  or  not.  I  am 
the  owner  of  this  vessel;  "  (and  it  may  be  that  he  is).  And  I  am  not  only 
the  owner  of  the  vessel,  but  of  the  cargo  as  well.  The  whole  thing  is 
mine,  and  the  whole  thing  may  be  lost;  butt  hat  is  no  consequence  of 
yours.  If  it  be  lost,  I  shall  be  the  only  loser. 

Now,  suppose  it  to  be  clear  that  that  man  has  not  the  ability  to  take 
his  vessel  into  port.  Has  the  salvor  any  right?  Yes;  he  can  take  that 
vessel  out  of  the  possession  of  the  master,  and  take  it  into  port. 

Lord  Hannen.  —  I  should  like  to  have  authority  for  that? 

Mr  Carter.  -  -  I  do  not  think  that  I  can  give  any;  but  I  think  that 
those  are  the  principles  of  the  law  of  admiralty. 

Lord  Hannen.  —  Well,  I  repeat,  I  should  like  to  see  an  authority  for 
it,  --  that  a  man  any  insist  on  salving  a  vessel  against  the  wish  of  the 
owner. 
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Mr  Carter.  —  I  think  it  is  true;  and  I  will  make  some  effort  to  disco- 
ver, if  I  can,  an  authority  of  that  kind;  and  if  I  an  unable  to  discover 
one,  I  will  withdraw  certainly  any  assertion  to  the  effect  that  it  is  the  law , 
but  not  the  assertion  that  it  ought  to  be  the  law  until  I  find  some  autho- 
rity against  it.  It  is  not  the  first  time  that  I  have  heard  the  proposition 
stated,  however.  I  have  heard  it  stated  by  professional  brethren. 

Now  what  I  have  said  goes  to  show  that  the  right  of  property,  whether 
of  nations  or  of  individuals,  is  not  absolute  under  the  law  of  nature,  but 
is  subject  to  limitations,  —  limitations  of  a  two-fold  character;  one,  that 
it  is  held  subject  to  a  trust  for  the  benefit  of  mankind,  another  that  the 
use  only  is  given  and  not  the  absolute  thing  itself. 

If  the  absolute  thing  itself,  were  given  so  that  the  individual  had  a 
right  to  destroy  it,  then  it  would  not  be  proper  for  human  society  to  take 
note  of  any  attempts  to  destroy  property.  But  there  is,  as  I  have  said, 
a  vast  deal  of  legislation  on  the  part  of  municipal  states  based  on  this  law 
of  nature  of  which  I  speak,  based  upon  this  policy,  which  ought  always  to 
animate  the  jurisprudence  of  any  nation,  namely,  to  prevent  the  destruc- 
tion of  property.  The  preservation  of  property  and  the  increase  of  the 
amount  of  property  in  a  community  is,  or  ought  to  be  —  is  indeed  —  the 
first  policy  of  all  states.  All  their  legislation  (or  a  great  part  of  their 
legislation)  is  directed  for  the  purpose  of  securing  that  end.  And  indeed 
the  extent  to  which  the  institution  of  property  is  permitted  to  be  carried 
on  is  only  an  illustration  of  the  importance  which  society  attaches  to  not 
only  the  preservation  of  property  but  the  increase  of  the  amount  of  it. 
Society  places  no  limit  to  the  extent  to  which  property  may  be  held. 
Attention  is  often  called  to  the  enormous  fortunes  which  individuals 
acquire,  especially  in  recent  times,  and  the  question  is  sometimes  asked, 
why  should  individuals  be  permitted  to  engross  property  by  hundreds  of 
millions? 

When  we  look  into  the  read  nature  of  it,  we  see  that  the  permission  of 
carrying  the  institution  of  property  to  that  extent,  of  allowing  individual 
possessions  to  that  extent,  is  only  a  part  of  this  general,  wise  and  benefi- 
cent system  which   encourages  the    preservation  of  property.     Those 
o  are  most  successful  in  the  acquisition  of  property  and  acquire  it  to 
,  n  enormous  extent,  are  the  very  men  who  are  able  to  control  it, 
.11  .vest  it,  and  to  handle  it  in  the  way  most  useful  to  society.     It  is 
T  'bunaley  ^ave  those  qualities  that  they  are  able  to  engross  it  to  so 
I.       -jut.  Now  they  only  own,  —  in  the  just  sense  of  the  word  "own" 
I     ill  not  s?nsume  5  the   rest  is  all  held  for  the  benefit  of  the  public, 
on  the  contriust°dians  °^ '' '  ^e^  invest  it ;  and  they  see  it  is  put  to  this 
truction  of  ptiat  empl°yment   and   another    employment.     Labour  is 
there  is  any  coian(^  empl°yed  'n  the  best  manner  and  the  most  produc- 
Dertvthe  law  wjividuals  who  acquire  these  hundreds  of  millions  are  really 
sophv  upon  whic£rv^uc'e  *°  the  rest  of  society,  for  that  is  practically 
tulion  of  properly  JIoc'e^y  really  endures  it,  because  it  is  best  for  them 
as  may  be  necessary 
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Now,  I  have  called  the  attention  of  the  Tribunal  to  the  various  forms 
and  methods  in  which  society  manifests  and  enforces  this  policy  of  pre- 
serving property  and  increasing  the  amount  of  property,  and  making 
the  natural  bounties  of  the  earth  more  productive.  I  have  pointed  out 
several  of  the  modes  in  which  that  policy  is  illustrated.  I  could  point 
out  many  more.  I  have  this  further  suggestion  to  make  upon  that  point, 
that  it  is  one  of  the  duties  particularly  incumbent  upon  civilised  socie- 
ties to  take  these  methods  and  means  of  preserving  property,  and  of 
preserving  the  sources  from  which  property  proceeds;  and  that  is  be- 
cause civilization  makes  a  very  dangerous  attack  upon  the  fruits  of  the 
earth. 

The  moment  the  numbers  of  mankind  are  increased,  the  attack  which 
is  made  upon  the  fruits  of  the  earth  which  can  support  and  maintain 
mankind  is  proportionately  increased,  and  there  is  danger,  therefore,  of 
destroying  them ;  there  is  danger  of  destroying  the  races  of  animals  ;  and 
therefore,  with  the  increased  attack  which  civilisation  brings,  there  comes 
a  corresponding  duty  resting  upon  civilization  to  prevent  those  attacks 
from  becoming  effective.  I  might  instance,  —  and  will  by  and  by  bring 
this  argument  to  bear  on  the  case  of,  these  seals.  When  these  seals  were 
first  discovered  100  years  ago,  they  were  a  blessing  tributary  only  to  bar- 
baric man.  A  few  hundreds  were  all  that  were  taken;  and  those  few 
hundreds,  —  it  may  have  been  a  few  thousands,  —  sufficed  to  supply  all 
the  wants  of  the  inhabitants  along  the  shore  where  they  were  found.  That 
was  the  only  attack  which  the  barbaric  world  made  upon  this  bounty  of 
Providence.  But  civilization  and  commerce  come  in  now,  and  what  is 
the  result?  The  whole  world  is  attacking  them.  Everybody  that  wants 
a  seal-skin  in  Europe,  Asia,  South  America  or  China  is  attacking  these 
few  remaining  herds;  and,  of  course,  there  is  nothing  that  can  withstand 
that  attack  unless  civilization  brings  along  witli  it  some  remedy  by  which 
this  attack  can  be  resisted  and  its  consequences  adverted. 

The  President.  —  Did  those  Indians  take  the  seals  at  sea  or  on  the 
islands? 

Mr  Carter.  —  At  sea. 

The  President.  —  At  sea? 

Mr  Carter.  --  Yes,  that  was  indeed  their  only  mode. 

Sir  Charles  Russell.  —  At  sea. 

Mr  Carter.  —  Yes  ;  because  there  were  no  inhabitants  on  the  islands, 
and  it  was  the  only  mode  of  catching  them. 

The  President.  --It  was  the  original  mode. 

Mr  Carter.  It  was  the  only  mode  by  which  they  were  origi- 
nally caught.  The  weapon  with  which  they  were  thus  taken  was  the 
spear. 

Senator  Morgan.  --  I  understand,  Mr  Carter,  that  the  statutes  of  the 
United  States  claim  the  property  in  seals  as  against  their  own  citizens  as 
an  absolute  right  ? 
Mr  Carter.  —  Yes. 
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Senator  Morgan.  —  And  protect  them  by  criminal  penal  enactments. 

Sir  Charles  Russell.  —  There  is  no  statute  that  says  anything  about 
property  in  the  seals.  What  statute  is  referred  to? 

Mr  Carter.  -  -  The  statute  does  not  say  anything  about  it,  but  it  has 
the  effect. 

Sir  Charles  Russell.  -  -  Thai  is  another  matter. 

Mr  Carter.  -  -  It  is  the  effect  of  the  law. 

Senator  Morgan.  -  -  At  all  events,  they  forbid  their  citizens  from 
taking  any  seals  or  having  any  property  in  them. 

Now  suppose  this  tribunal  hold  that  the  United  States  Government 
had  no  property  in  seals' whatever  —  absolute  or  qualified,  —  then,  fol- 
lowing that  decision,  would  it  be  the  moral  duty  of  the  United  States  to 
repeal  her  statutes  on  that  subject. 

Mr  Carter. —  No,  I  hardly  think  it  would  be.  If  we  were  going  to 
speak  of  moral  duties,  I  think  the  United  States,  notwithstanding  the  deci- 
sion of  this  Tribunal  would  be  well  justified  in  saying  that  to  allow  those 
animals  to  be  destroyed  on  the  high  seas  is  an  inhuman  and  barbarous 
practice  which  we  at  least  will  forbid  as  far  as  we  can. 

Senator  Morgan.  -  -  Suppose  the  United  States  concluded  to  repeal 
their  seal  laws  on  the  subject,  what  would  become  of  the  seals? 

Mr  Carter.  —  The  seals  would  disappear  anyway,  whether  she  re- 
peals her  laws  or  not,  if  pelagic  sealing  is  allowed  to  continue.  It  is  not 
worth  while  to  discuss,  at  least,  I  so  think,  as  to  what  the  fate  of  these 
seals  will  be  if  pelagic  sealing  is  permitted. 

Of  course,  following  up  the  suggestion  of  the  learned  Arbitrator,  we 
can  easily  see  this;  that  the  moment  when  from  any  cause  it  ceases  to  be 
remunerative  to  the  lessees  of  the  Pribyloff  Islands  to  maintain  a  watch 
over  these  islands,  they  will  leave  the  islands  and  give  up  the  watch;  and 
from  that  moment,  of  course,  the  seals  are  gone,  because  they  will  then 
be  subject  to  the  depredations  of  every  marauder  that  chooses  to  go  there 
and  they  will  go  then  like  they  have  gone  from  the  islands  of  the  Southern 
Pacific.  The  moment  the  guard  is  taken  away  from  the  Pribilof  Islands, 
the  fate  of  the  seals  is  sealed. 

Now,  I  must  conclude  this  line  of  my  argument,  by  summarizing  the 
conclusions  which  I  conceive  myself  to  have  established.  They  are  ;  - 

First.  The  institution  of  property  springs  from  and  rests  upon  two  prime  ne- 
cessities of  the  human  race  : 

1.  The  establishment  of  peace  and  order,  which  is  necessary  to  the  existence  of 
any  form  of  society. 

2.  The  preservation  and  increase  of  the  useful  products  of  the  earth,  in  order  to 
furnish  an  adequate  supply  for  the  constantly  increasing  demands   of  civilized 
society. 

Second.  These  reasons,  upon  which  the  institution  of  property  is  founded, 
require  that  every  useful  thing,  the  supply  of  which  is  limited,  and  which  is  capable 
of  ownership,  should  be  assigned  to  some  legal  and  determinate  owner. 

Third.  The  extent  of  the  dominion  which,  by  the  law  of  nature,  is  conferred 
upon  particular  nations  over  the  things  of  thearlh,  is  limited  in  two  ways  : 

1.  They  are  not  made  the  absolute  owners.     Their  title  is  coupled  with  a  trust 
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for  the  benefit  of  mankind.     The  human  race  is  entitled  to  participate   in  the 
enjoyment. 

2.  As  a  corollary  or  part  of  the  last  foregoing  proposition,  the  things,  them- 
selves are  not  given,  but  only  the  increase  or  usufruct  thereof. 

Now  I  think  I  will  devote  the  few  remaining  minutes  before  the  hour  of 
adjournment  arrives  to  the  perusal  of  some  authorities  bearing  upon 
those  which  are  not  in  my  written  argument,  but  which  I  have  had  printed 
and  which  I  will  hereafter  afford  to  our  friends  on  the  other  side. 

The  President,  —  Are  those  the  citations  referred  to  at  the  first  sit- 
ting that  were  left  out  by  the  printer? 

Mr  Carter.  —  No,  not  quite  those,  but  the  best  substitute  I  have  been 
able  to  make  for  them.  I  have  had  quite  a  member  of  citations  sent  to  me 
from  New  York,  but  they  do  not  include  that  special  list  though  some  of 
them  may  belong  to  it. 

The  President.  —  You  have  not  been  able  to  make  up  that  list  again? 

Mr  Carter.  —  No,  I  have  not  been  able  to  make  up  that,  but  this  is 
the  best  substitute  I  can  make,  and  this  is  composed  of  a  number  of  autho- 
rities I  thought  less  significant  and  which  I  rejected  in  making  up  that 
list,  and  1  have  been  compelled  to  use  them  in  the  preparation  of  this. 

I  wish  to  read  from  a  passage  of  which  I  have  already  read  part 
from  Vattel.  This  is  chapter  18  section  203  : 

•'  Hitherto  we  have  considered  the  nation  merely  with  respect  to  itself,  without 
any  regard  to  the  country  which  it  possesses.  Let  us  now  see  it  established  in 
a  country  which  becomes  its  own  property  and  habitation.  The  earth  belongs  to 
mankind  in  general;  destined  by  the  Creator  to  be  their  common  [habitation,  and 
to  supply  them  with  food,  they  all  possess  a  natural  right  to  inhabit  it,  and 
to  derive  from  it  whatever  is  necessary  for  their  subsistence,  and  suitable  to 
their  wants.  But  when  the  human  race  became  extremely  multiplied,  the  earth 
was  no  longer  capablo  of  furnishing  spontaneously,  and  without  culture,  suf- 
ficient support  for  its  inhabitants;  neither  could  it  have  received  proper  cultivation 
from  wandering  tribes  of  men  continuing  to  possess  it  in  common.  It  therefore 
became  necessary  that  those  tribes  should  fix  themselves  somewhere  and  approp- 
priate  to  themselves  portions  of  land,  inorder  that  they  mightjwithout  being  disturbed 
in  their  labour,  or  disappointed  of  the  fruits  of  their  industry,  apply  themselves 
to  render  those  lands  fertile,  and  thence  derive  their  subsistence.  Such  must  have 
been  the  origin  of  the  rights  of  property  and  dominion  :  and  it  was  a  sufficient 
ground  to  justify  their  establishment.  Since  their  introduction,  the  right  which  was 
common  to  all  mankind  is  individually  restricted  to  what  each  lawfully  possesses. 

That  is  the  point  that  private  property  is  due  to  the  necessities  of  civi- 
lization. 

And  from  Schouler,  an  American  writer  on  the  law  of  personal  pro- 
perty from  his  introductory  chapter,  part  1  : 

Prior  to  all  positive  institutions  exists  the  truth  that  to  mankind  belong  the  things 
of  this  earth  as  a  gift  from  above.  The  right  to  acquire,  and  to  exercise  do 
minion  over  these  things  "  to  subdue  ''  the  earth,  as  it  is  said — is  universally 
felt  to  be  a  natural  right ;  while  the  corresponding  desire  of  acquisition  is  one  of 
Ilio  strongest,in  the  human  heart;  —  that  which  prompts  the  unlettered  and  un- 
disr-iplinod  savage  to  plunder  and  kill  for  the  sake  of  greedy  spoils,  but  among  a 
well  ordered  and  refined  people  may  be  found  the  mainspring  of  civilization.  Nor 
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is  the  gift  of  external  things  to  the  human  race  absolute  and  without  limitation, 
for  it  is  conceded  to  be  something  designed  for  beneficial  «se  and  not  for  wanton 
injury  ;  to  be  enjoyed  and  not  to  be  abused.  The  inferior  animals  may  minister  to 
our  wants  ;  else  they  should  not  bo  killed  and  maimed  by  us  for  mere  pastime,  or 
when  the  duty  of  self-protection  can  afford  no  reasonable  excuse,  The  soil  should 
be  cultivated  and  improved  as  far  as  possible  —  not  ravaged,  laid  waste,  and  left 
desolate,  save  where  some  terrible  lesson  of  good  to  mankind  may  furnish  a  suffi- 
cient means  of  justification.  Nature  teaches  the  lesson  doubly  enforced  by  revela- 
tion, that  the  right  of  the  human  race  to  own  and  exercise  dominion  over  the  things 
of  this  earth  in  successive  generations  carries  with  it  a  corresponding  moral  obli- 
gation to  use,  enjoy  ,[and  transmit  in  due  course  for  the  beneQt  of  the  whole  human 
race,  not  for  ourselves  only  or  for  those  who  preceded  us,  but  for  all  who  are 
yet  to  come  besides,  that  the  grand  purpose  of  the  Creator  and  Giver  may  be  fully 
accomplished. 

Then  from  CAULFIELD  HERON,  an  English  writer  : 

Property  is  the  right  of  using.  The  right  of  property  is  founded  upon  its 
subserviency  to  the  subsistence  and  well — being  of  mankind.  The  institution  of 
property  is  necessary  for  social  order.  The  exclusive  appropriation  of  things  is 
essential  for  the  full  enjoyment  of  them...  It  is  the  principal  foundation  of  social 
improvement;  it  leads  to  the  cultivation  of  the  earth,  the  institution  of  government, 
the  establishment  of  justice.  In  the  right  of  property  Bentham  includes  four 
things  :  1.  The  right  of  occupation;  2.  The  right  of  excluding  others;  3.  The  right 
of  disposition ;  4.  The  right  of  transmission. 

Then  from  Dr  GEORGE  BOWYER'S,  Commentaries  on  the  Constitutional  Law  of  England: 

The  third  primary  right  of  the  citizen  is  that  of  property,  which  consists  in  the 
free  use,  enjoyment  and  disposal  of  all  that  is  his,  without  any  control  or  diminu- 
tion, save  by  the  law  of  the  land.  The  institution  of  property,  that  is  to  say,  the 
appropriation  to  particular  persons  and  uses  of  things  which  were  given  by  God  to 
all  mankind,  is  of  natural  law.  The  reason  of  this  is  not  difficult  to  discover,  for 
the  increase  of  mankind  must  soon  have  rendered  community  of  goods  exceedingly 
inconvenient  or  impossible  consistently  with  the  peace  of  society;  and  indeed  by 
far  the  greater  number  of  things  cannot  be  made  fully  subservient  to  the  use  of 
mankind  in  the  most  beneficial  manner  unless  they  be  governed  by  the  laws  of 
exclusive  appropriation. 

The  Arbitrators  will  perceive  that  these  authorities  fully  support  all 
that  I  have  been  endeavouring  to  lay  down. 

Then  DE  RAYNEVAI,  a  French  writer  on  the  law  of  nature  and  nations  section  2,  page  96 : 

Property  did  not  exist  in  the  primitive  state  of  the  world,  and  it  is  no  more 
inherent  in  human  nature  than  heredity.  Originally  men  did  not  possess  more 
than  the  animals  possess  to-day.  The  earth  was  common  to  all  and  belonged  to 
no  one.  When  agriculture  became  necessary  for  the  sustenance  of  man,  each 
was  partial  naturally  to  the  earth  which  he  had  cleared  by  the  sweat  of  his  brow, 
and  [which  offered  him  the  fruit  and  the  recompense  of  his  labor;  whence  the 
first  idea  of  preservation  and  property;  whence  also,  the  quarrels  which  the  exclu- 
sive right  must  have  caused  upon  the  ground  that  it  was  invoked  for  the  first  time. 
These  quarrels  must  have  finally  led  to  compromises;  these  compromises  introduced 
the  right  to  enjoy  exclusively  the  earth  which  each  had  cleared  and  cultivated, 
and  this  is  the  most  reasonable  origin  of  property.  It  has  t.hen  been  introduced 
for  the  maintenance  of  peace  among  men.  It  has  then  been  the  principle  of  their 
union  and  social  order. 


Then  JOHN  PENFORD  THOMAS,  an  English  writer,  A  Treatise  of  Universal  Jurisprudence. 

All  things  belonged  originally  to  mankind  in  common.  The  benign  Giver  of 
all  gifts  did  not  distribute  them  to  some  to  the  exclusion  of  the  rest  of  the  species. 
In  the  state  of  a  community  of  things  the  first  bodily  occupancy  and  use  of  so  much 
only  as  human  wants  from  time  to  time  required  supplied  the  place  of  property. 
In  the  primitive  state  every  man  had  a  right  not  to  be  hindered  from  using  what- 
ever land  or  produce  he  had  appropriated  to  himself,  as  he  immediately  wanted  for 
rational  use,  and  the  bestowment  of  bodily  labour  on  a  thing  was  the  only  mode 
of  acquiring  a  positive  title  to  it.  Agriculture  could  not  flourish,  nor  its  fruits  be 
improved,  or  ripened  into  maturity.  Ingenuity  was  not  sufficiently  rewarded, 
disputes  continually  arose ;  the  ingenuity  and  industry  of  man  were  checked. 
Preoccupation  by  slow  degrees  communicated  with  the  consent  of  man  either 
express  or  implied  a  right  of  appropriation;  and  the  introduction  of  money  has 
greatly  extended  it.  The  increased  wants  improved  agriculture,  and  valuable 
elegancies  of  incipient  civilization  gave  birth  to  the  distinctions  of  property. 

Then  the  passage  from  Locke  I  have  already  read. 

The  President.  —  Well  I  think  that  will  conclude  our  day's  sitting. 

Adjourned  till  to-morrow  at  11-30. 


TWELFTH  DAY.  APRIL,  20",   1893 


Mr  Carter.  —  Mr  President,  my  argument  yesterday  had  a  twofold 
character.  It  was  designed,  in  the  first  place,  to  show  that  by  the  esta- 
blished doctrines  of  the  municipal  law  everywhere  adopted  the  fur-seals 
were  the  property  of  the  United  States.  In  the  next  place,  my  purpose 
was,  if  there  were  any  doubts  concerning  that  conclusion  arising  out  of 
differences  between  the  nature  and  habits  of  the  seal  and  those  of  other 
animals  in  respect  to  which  the  municipal  law  had  more  particularly 
spoken,  the  proper  way  to  remove  them  was  to  look  to  the  foundations 
upon  which  the  institution  of  property  itself  stood ;  and  that,  if  we  should 
find  by  considering  the  grounds  and  reasons  upon  which  the  institution 
of  property  stood  that  there  were  the  same  reasons  for  awarding  to  the 
United  States  property  in  the  fur-seals  that  there  were  for  awarding  to 
any  proprietor  property  in  anything,  why  the  conclusion  would  become, 
as  it  seemed  to  me,  irresistible.  With  that  view,  I  entered  into  an  enquiry 
into  the  general  foundations  of  the  law  of  property  with  the  view  of  show- 
ing that  property  was  not  founded  on  robbery  or  force ,  or  based  upon 
any  arbitrary  distinctions;  but  that  it  was  established  for  great  social  pur- 
poses and  to  satisfy  great  social  institutions,  and  that  the  earth  was  ori- 
ginally the  common  property  of  the  race,  and  that  the  division  of  the 
face  of  the  earth  into  distinct  possessions  awarded  to  different  nations 
did  not  displace  the  right  of  mankind  in  general  to  an  enjoyment  of 
all  the  bounties  of  the  earth ;  that  the  establishment  of  the  institution 
of  property  so  far  from  displacing  this  right  was  really  the  principal 
means  and  the  effective  means  by  which  that  right  was  worked  out  and 
made  practically  available;  that  consequently,  the  right  of  property, 
whether  in  nations  or  in  individuals,  was  subject  to  two  limitations,  and 
the  first  was  that  it  was  not  held  by  an  absolute  title,  that,  so  far  as  any 
nation  had  more  of  a  thing  than  its  necessities  required ,  it  held  this 
superabundance  subject  to  a  trust  for  the  benefit  of  mankind;  and  that 
the  use  of  things  only  was  given  and  not  the  stock  or  principal  thing,  - 
that  that  was  to  be  reserved  for  the  benefit  of  future  generations. 

I  next  endeavoured  to  show  that  these  discussions  from  the  law  of  na- 
ture were  confirmed  by  the  actual  practice  and  usage  of  mankind;  that 
although  under  municipal  law  one  individual  could  not  call  another  to 
account  for  the  abuse  of  the  right  of  property  or  for  an  attempt  to  destroy 
it,  and  that  that  was  for  the  reason  that  there  was  no  occasion  for  any 
particular  methods  of  correcting  abuses  of  the  law  of  property  by  indivi- 
duals the  motives  of  self  interest  being  sufficient  for  the  purpose  of  pro- 
tection, that  in  those  special  cases  even  in  municipal  policy  where  there 
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were  any  dangers  that  individuals  would  abuse  the  right  of  property  the 
State  stepped  in  and  by  positive  enactment  and  positive  law  prevented 
that  abuse. 

That  that  practice  of  nations  still  further  illustrated  that  great  truth, 
and  that  wherever  there  was  a  nation  or  a  distinct  people  in  possession 
of  any  great  bounty  of  providence,  any  source  of  happiness  and  advantage 
to  mankind,  that  failed  to  use  it  for  the  benefit  of  mankind,  mankind 
asserted  a  right  to  interfere  and  take  possession  of  it,  and  turn  it  to  the 
general  benefit,  and  to  the  general  account,  —  that  the  whole  policy  of 
colonization  by  Christian  States  of  the  newly  discovered  regions  of  the 
globe  was  only  a  constant  illustration  of  that  truth,  and  of  that  policy, 
and  that  it  was  defensible  upon  that  ground  and  that  ground  alone.  It  is 
true  that  there  have  been  a  thousand  excesses  committed  in  the  course 
of  carrying  out  the  policy  of  colonization.  The  excesses  cannot  be  de- 
fended, but  the  thing  itself  is  entirely  defensible. 

These  views,  as  it  seems  to  me,  respecting  the  origin  and  foundation 
of  property,  and  the  reasons  upon  which  it  stands,  furnish  a  true,  com- 
plete, and  sufficient  answer,  and  the  only  sufficient  answer  to  all  the 
attacks  of  socialism  upon  the  institution  of  properly.  They  show  that 
that  institution  of  property  is  founded  on  great  social  purposes  and  great 
social  necessities,  and  founded  upon  the  nature  of  man  himself,  and 
consequently,  they  assure  the  everlasting  perpetuity  of  the  institution. 
So  long  as  the  nature  of  man  remains  unchanged,  this  institution  of  pro- 
perty, the  mostbeneficentol  all  the  agencies  of  civilization  will  remain  also. 

In  the  course  of  my  observations  on  the  value  which  municipal  law 
assigned  to  the  preservation  of  property  itself,  I  had  occasion  to  recur  to 
an  instance  of  it  which  I  supposed  the  law  of  admiralty  furnished,  namely 
in  case  of  salvage;  and  I  stated  what  I  supposed  to  be  the  law,  that  a  sal- 
vor on  the  high  seas,  meeting  with  a  ship  that  was  absolutely  disabled 
and  unable  to  save  itself  by  its  own  means  or  its  own  resources,  that  ship 
might  be  taken  possession  of  by  the  salvor,  even  against  the  will  of  the 
master,  and  even  though  the  master  himself  were  the  owner.  One  of  the 
learned  Arbitrators,  Lord  Hannen,  requested  to  be  furnished  with  an 
authority  on  that  point.  Well,  it  was  rather  disturbing  to  me,  I  confess, 
to  have  a  question  suggested  as  to  what  the  law  was  from  a  source  like 
that. 

Lord  Hannen.  —  I  thought  you  were  stating  it  too  broadly;  that  was 
all. 

Mr  Carter.  —  Yes,  I  was  afraid  that  I  had  stated  it  too  broadly; 
I  have  no  acccess  to  books  of  Reports  either  American  or  English  here,  to 
ascertain  fully  what  has  passed  into  judgment,  but  I  did  recur  to  one  of 
our  text  writers,  and  I  have  something  on  that  subject  which  may  be 
deemed  pertinent.  Professor  Parsons  in  his  work  on  maritime  law,  and 
which  is  a  work  of  recognized  authority.  — 

Sir  Charles  Russell.  —  Certainly. 

Mr  Carter.  —  He  himself  having  been  for  many  years  a  leading 
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professor  in  the  principal  law  school  in  the  United  States  —  that  of  Har- 
vard —  says  this. 

Sir  Charles  Russell.  -  -  What  is  the  page? 

Mr  Carter.  -  -  It  is  the  2nd  volume  of  Parsons  on  Shipping  and 
Admiralty,  page  264. 

It  has  been  made  a  question  whether  persons  forcibly  taking  possession  of  a 
vessel  against  the  will  of  the  master  can  claim  as  salvors';  but  we  think  it  must  be 
obvious  and  certain  that,  on  the  one  hand,  a  master's  reluctance  or[resistance  to  the 
saving  of  the  property  under  his  charge  should  not  bar  the  claim  of  the  salvors, 
but  rather  enhance  them,  if  their  services  were  necessary  or  in  all  respects  meri- 
torious and  useful;  but  on  the  other  hand  his  opposition  would  be  a  circumstance  of 
great  weight  in  determining  whether  their  services  were  necessary  or  merit- 
orious. 

Sir  Charles  Russell.  -- 1  think  that  was  not  a  case  where  the  master 
was  owner. 

Mr  Carter.  --  I  think  it  was.  Do  you  mean  to  say  that  Professor  Par- 
sons does  not  so  intend? 

Sir  Charles  Russell.  —  No,  he  is  I  think  dealing  with  the  case  of 
the  representatives  of  the  owner  —  the  master  resisting,  not  the  owner 
himself. 

Mr  Carter.  —  What  the  case  with  which  he  was  dealing  was,  I  am  not 
able  to  say,  not  having  access  to  any  Report,  but  the  principle  he  lays 
down  is,  that  the  reluctance  of  the  person  in  charge  of  the  property  — 
his  opposition  to  taking  possession  of  the  property  does  not  detract  from 
the  claim  of  the  salvor,  but  rather  enhances  it ;  and  if  that  be  true  in 
reference  to  the  master  of  the  ship,  I  rather  think  it  follows  as  a  necessary 
consequence  that  it  would  be  true  if  he  were  the  owner  at  the  same 
time.  If  the  owner  of  a  vessel  is  incapable  when  it  is  in  danger,  of 
saving  it  by  any  resources  of  his  own,  if  he  has  any  right  to  say  to 
the  salvors  :  "  You  cannot  take  possession  of  it,  "  he  can  commit  that 
right  to  an  agent. 

It  will  be  my  purpose  now  to  endeavour  to  make  an  application  of 
these  views  as  to  the  grounds  and  reasons  upon  which  the  institution  of 
property  rests  to  the  particular  question,  which  is  before  us.  The  gene- 
ral principles  I  have  gone  through  at  some  length.  I  make  no  apology 
for  going  through  with  them  at  that  length  for  the  question  which  this 
Tribunal  has  to  try  is  a  question  of  property  as  between  nations.  It  is 
the  first  time  as  far  as  I  am  aware  that  any  such  question  has  ever  been 
submitted  to  an  International  Tribunal  or  indeed  to  any  Tribunal  at  all, 
and  the  decision  of  it  therefore  requires  a  thorough  investigation  into  the 
grounds  and  reasons  upon  which  the  institution  of  property  stands. 

Now  in  order  to  apply  these  views  to  the  case  before  us,  it  is  necessary, 
of  course,  that  we  should  have  a  more  particular  and  precise  view  of  the 
facts  in  relation  to  the  fur-seals  themselves  and  those  facts  we  should  take 
into  consideration  these  separate  particulars.  In  the  first  place  the  uti- 
lity of  these  animals,  next  their  nature  and  habits,  next  the  modes 
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by  which  they  are  pursued  and  captured,  next  the  dangers  that  threaten 
the  existence  of  this  species  of  animals,  and  lastly  the  means  that  we 
can  employ  to  avert  those  dangers. 

The  learned  Arbitrators  will  bear  in  mind,  among  the  conclusions  I  had 
reached  in  respect  to  the  right  of  property,  were  these;  that  it  extended  to 
everything  which  embraces  these  three  conditions :  first,  that  it  was  an 
object  of  utility,  of  desire  to  man ;  secondly,  that  the  supply  was  limited, 
that  there  was  not  enough  for  all;  and,  thirdly,  that  it  was  capable  of 
exclusive  appropriation. 

Now  then,  first,  as  to  the  utility  of  these  animals;  that  is  obvious  and 
conceded.  Every  part  of  them  is  useful  to  man,  —  their  skins,  their  flesh 
and  the  oil  which  they  afford.  But  it  is  their  skins  chiefly  which  are 
useful,  as  is  well  known,  for  the  manufacture  of  a  garment  of  great  beauty 
and  utility,  and  greatly  desired  all  over  the  world.  The  extraordinary 
avidity  with  which  they  are  pursued  is,  of  course,  a  full  evidence  of  their 
utility;  and  the  great  price  which  these  skins  bear  in  the  market  also 
evidences  that  fact  so  completely,  that  I  need  not  dwell  upon  it  any 
further. 

Now  then,  as  to  their  nature  and  habits  ;  where  are  we  to  go  for  our 
sources  of  information  on  that  topic?  What  is  the  evidence  before  this 
Tribunal  to  which  it  can  resort  for  the  purpose  of  informing  itself  respec- 
ting those  facts? 

Now,  there  are  several  classes  of  evidence.  In  the  first  place,  there 
is  a  large  body  of  common  knowledge  in  respect  to  the  animals,  their 
nature  and  habits  which  every  intelligent  person  is  supposed  to  possess, 
and  all  that  may  be  properly  appealed  to. 

In  the  next  place,  there  are  the  works  of  naturalists  of  recognised  au- 
thority which  may  also  be  appealed  to,  written  in  whatever  language. 
Wherever  men  have  given  themselves  to  those  studies  to  such  an  extent 
as  to  establish  themselves  as  authorities  before  the  world  on  the  topics 
of  which  they  treat,  they  may  be  successfully  appealed  to  as  sources  from 
whence  a  knowledge  of  facts  may  be  derived. 

In  the  next  place,  there  are  the  reports  of  the  Commissioners  appoint- 
ed under  the  terms  of  the  Treaty;  and  those  reports,  as  will  be  per- 
ceived from  examining  the  Treaty,  are  made  evidence,  and,  although  the 
joint  Commissioners  could  be  personally  acquainted  with  or  personally 
cognizant  of  only  a  small  part  of  the  facts  which  are  necessary  for  them 
to  learn,  still  their  reports  and  their  opinions  are  made  evidence  not 
only  in  relation  to  facts  which  fell  under  their  observations,  but  facts  of 
which  they  gained  their  knowledge  by  such  methods  as  seemed  to  them 
suitable  and  best.  And  both  the  joint  and  separate  reports  are  made  alike 
evidence.  I  do  not  say  they  are  made  evidence  of  equal  value;  but  they 
are  both  made  evidence  for  the  information  of  this  Tribunal. 

Then,  besides  that,  we  have  on  both  sides  a  very  large  number  of  de- 
positions of  witnesses  whose  testimony  has  been  taken  ex  parte,  of 
course,  because  there  was  no  opportunity  for  cross  examining ;  but,  ne- 
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vertheless,  they  are  a  source  of  information  in  the  nature  of  evidence,  of 
\\ilnesses  the  best  which  the  nature  of  the  case  admits  of;  and  both  par- 
ties have  resorted  to  it. 

Now,  upon  two  of  those  species  of  evidence,  I  have  an  observation  to 
make  as  to  their  relevant  and  comparative  utility  and  trustworthiness 
before  this  body. 

First,  let  me  speak  in  reference  to  the  depositions  on  the  two  sides. 
These  will  be  found,  to  a  certain  extent,  concurring  and  conflicting.  They 
are  the  depositions  of  witnesses  whose  characters,  stations,  and  apparent 
trustworthiness  are  very  different.  We  have  some  persons  of  great  in- 
telligence and  supposed  impartiality,  who  have  had  opportunites  of  ob- 
serving the  habits  of  these  animals.  Among  these  may  be  mentioned 
the  various  Agents  of  the  United  States  and  of  the  lessees  of  the  United 
States  who  have  lived  upon  these  Islands  for  years,  and  made  the  seals  a 
subject  of  observation,  —  plainly,  obviously,  the  testimony  of  those 
whose  intelligent  observance  is  entitled  to  very  great  weight. 

In  the  next  place  there  are  the  depositions  of  other  witnesses  who 
have  visited  the  Island  from  other  reasons,  but  have  had  means  of  obser- 
vation, not  so  extensive  as  those  to  whom  I  have  alluded,  but,  still, 
good  means  of  observation ;  and  their  evidence  is  also  of  considerable 
weight. 

Then  we  have  the  evidence  of  a  great  number  of  what  I  may  call 
common  witnesses,  the  Indians,  the  Aleuts,  the  natives  on  the  islands, 
the  Indians  along  the  shore,  Indians  and  whites  engaged  in  pelagic  seal 
ing.  There  are  depositions  in  multitudes  from  persons  of  that  character 
and  description.  Their  opportunities  for  observation  are  good.  The 
trouble  about  them  is  that  their  means  of  expressing  themselves  are  not 
so  good;  and  in  the  next  place  their  trustworthiness  is  by  no  means  so 
good  as  the  witnesses  that  I  have  before  mentioned.  We  know  that  they 
belong  to  a  class  whose  interests,  habits  and  disposition  and  cultivation 
do  not  furnish  the  strougest  assurance  that  they  are  speaking  the  truth, 
and  therefore  the  testimony  of  such  witnesses  must  be  considered  with 
considerable,  and  indeed  a  very  great  degree  of  caution. 

Now  witnesses  of  this  latter  class  we  have  upon  both  sides,  and  there 
is  one  observation  which  I  think  it  pertinent  to  make  concerning  the  com- 
parative trustworthiness  of  the  witnesses  upon  the  side  of  the  United 
States,  and  upon  the  side  of  Great  Britain.  In  the  British  Counter  Case 
will  be  found  various  affidavits  tending  to  show  that  the  persons  whose 
affidavits  were  given  in  the  Case  of  the  United  States  were  not  correctly, 
reported  by  the  persons  who  took  their  affidavits  —  statements  by  them 
that  they  did  not  say  the  things  which  were  imputed  to  them ;  and  this  im- 
peaching evidence  of  course  goes  very  far,  necessarily,  to  discredit  those 
witnesses.  Where  it  is  shown  that  a  witness  has  made  two  state- 
ments at  two  different  times,  it  does  not  show,  indeed,  which  one  of  the  sta- 
tements is  true  or  whether  either  of  them  is  true;  but  it  does  show 
that  that  witness  is  not  to  be  credited .  The  number  of  instances  however 
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in  which  the  testimony  of  witnesses  on  the  part  of  the  United  Stales  have 
been  successfully  impeached  on  those  grounds  are  comparatively  few; 
the  great  bulk  of  testimony  remains  unimpeached. 

Now  the  value  of  testimony  of  this  character  of  course  depends  very 
largely  upon  whether  the  side  against  which  it  has  been  used,  or  sought 
to  be  used,  has  had  an  opportunity  of  scrutinizing  it,  of  subjecting  it  to 
criticism  and  of  impeaching  it  in  the  various  ways  in  which  the  testimony 
of  a  witness  can  be  impeached.  If  it  passes  that  ordeal,  thai  is  one  very 
considerable  evidence  in  its  favour;  and  it  may  be  the  more  properly  relied 
on  if  it  has  succesfully  passed  such  an  ordeal  as  that.  All  the  testimony 
of  this  character,  or  substantially  all,  upon  which  the  Government  of  the 
United  States  relies,  has  been  freely  and  fully  submitted  to  Great  Britain, 
and  to  its  Agents,  for  the  purpose  of  criticism  and  impeachment.  Their 
testimony  of  the  same  character  however  has  never  been  snbmitted  to  us. 
1  have  already  remarked,  in  speaking  upon  a  motion  which  was  before 
this  body,  of  the  inequality  to  which  the  United  States  was  subjected  in 
that  particular.  I  have  remarked  upon  the  plain  and  obvious  advantages 
which  Great  Britain  had  in  the  way  of  refuting  criticism  and  impeaching 
the  testimony  of  our  witnesses.  I  have  now  to  say  in  view  of  the  cir- 
cumstance that  ours  was  submitted  to  them,  and  that  they  chose  without 
any  good  reason  to  reserve  theirs  from  our  criticism,  that  ours  is  entitled 
to  the  greater  credit  wherever  it  comes  in  conflict.  So  much  for  the  tes- 
timony of  these  witnesses.  I  am  not  going  to  criticise  them  unduly  be- 
cause I  have  not  the  time,  and  that  work  will  be  performed  by  another. 

Now  I  have  some  observations  to  make  in  reference  to  the  comparative 
merits  of  these  joint  and  several  reports  of  the  Commissioners. 

Senator  Morgan.  —  Do  you  make  any  motion  to  exclude  that  part  of 
the  testimony,  in  the  British  counter-case  which  you  say  ought  to  have 
gone  into  the  case? 

Mr  Carter.  -  -  No  we  have  made  none.  I  pointed  out  the  difficulties 
which  would  attend  the  making  of  such  a  motion,  the  embarrassing 
results  which  success  upon  such  a  motion  would  lead  to;  and  the  final  con- 
clusion of  those  who  represent  the  United  States,  was  that  they  would 
accept  that  testimony  on  the  whole  and  deal  with  it,  with  its  weight,  its 
credibility  and  its  trustworthiness,  by  bringing  to  bear  upon  its  trustworthi- 
ness the  considerations  which  I  have  now  mentioned.  We  would  ac- 
cept it,  but  in  commenting  upon  its  weight  and  trustworthiness  before 
this  Tribunal  we  should  rely  very  largely  upon  this  circumstance,  that  our 
testimony  of  this  sort  was  submitted  to  them,  and  they  carefully  reserved 
theirs  from  our  attack. 

Now  as  to  these  reports,  what  was  the  purpose  for  which  these  joint 
commissioners  were  appointed?  I  have  spoken  to  that  point  already  in 
what  I  have  said  upon  the  arguments  of  the  motion  to  which  I  have  refer- 
red. The  idea  was  originally  suggested  in  the  scheme  of  settlement 
which  Sir  Julian  Pauncefote  proposed  to  Mr  Blaine. 

Senator  Morgan.  -  -  Do  you  mean  the  draft  convention? 
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Mr  Carter.  --  That  draft  convention  in  1890.  It  proceeded  upon  the 
statements  by  Sir  Julian  Pauncefole  that  the  two  Governments  were  not 
agreed  as  to  what  the  facts  were  in  reference  to  seal  life,  and  the  modes 
by  which  they  were  respectively  pursued  upon  theseaand  upon  the  islands; 
that  if  they  were  agreed  upon  the  facts  it  would  be  probably  easy  to 
settle  the  controversy  by  a  convention  and  that  the  proper  thing  was  to 
make  an  attempt  to  arrive  at  an  agreement  upon  the  facts,  and  that  was, 
to  appoint  men  of  intelligence,  men  of  science  -  -  in  one  word  experts, 
whose  testimony  could  be  trusted  for  that  joint  commission,  and  send 
them  out  to  the  islands;  for  them  to  make  an  investigation  of  all  the  facts 
connected  with  seal  life  and  the  modes  by  which  the  seals  were  procured, 
and  report  those  facts;  and  report  what,  in  their  opinion,  would  be  a  set 
of  regulations  designed  to  preserve  the  seals  from  extermination. 

The  idea,  therefore,  assumed  that   those  joint  Commissioners  were 
persons  who  were  entirely  to  be  trusted —  trusted  as  to  their  intelligence, 
as  to  their  impartiality,  as  to  their  scientific  attainments,  and  as  to  all 
qualities  which  serve  to  recommend  the  opinions  of  men  to  each  other. 
They  were  to  be  a  commission  of  experts.     My  learned  friend,  Sir  Charles, 
made  the  observation,  while  he  was  speaking  upon  this  motion,  that  it  did 
not  appear  to  him  that  there  was  any  particular  sanctity  connected  with 
these  reports  of  these  joint  Commissioners.     I  beg  leave  to  differ  with 
him  upon  that  point.     There  was  a  great  deal  of  sanctity,  using  that  word 
in  the  sense  of  "  importance  "  attaching  to  them.     It  was  supposed  that 
these  joint  Commissioners  would  furnish  these  two  Governments  with  the 
absolute  truth  upon  the  questions  which  they  were  appointed  to  examine, 
and  that  they  would  so  furnish  them  with  the  truth,  that  there  would  be 
no  difficulty  in  reaching  an  adjustment  of  the  controversy,  on  the  basis  of 
the  establishment  of  regulations  designed  to  preserve  the  seals.     That 
was  the  view  upon  which  these  joint  Commissioners  were  appointed,  and 
we  have  their  reports  here.     These  gentlemen,  were  all  of  them,  men  of 
the  highest  character,  high  attainments,  perfectly  competent,  all  of  them, 
to  make  a  thorough  investigation  of  the  questions  submitted  to  them  ;  and 
to  ascertain  the  truth,  and  to  make  that  truth  apparent  in  their  reports. 
The  Commissioners  on  the  part  of  the  United  States  adopted  that  view  of 
their  functions.     They  conceived  that  they  had  nothing  to  do  with  the 
differences  between  the  two  Governments  —  that  the  question  whether 
the  United  States  had  a  superior  claim  or  right,  to  that  of  citizens  of  other 
nations,  to  these  seals,  was  something  with  which  they  had  no  concern; 
that  the  question  whether  the  citizens  of  other  nations  had  the  right  to 
pursue  the  seals  on  the  high  seas  was  a  question  with  which  they  had  no 
concern;  that  the  only  point  which  they  were   to  investigate  was  what 
methods  must   be   pursued  in  order  that  the  race  of  fur-seals  may  be 
preserved  from  extinction?     In  other  words  they  looked  upon  the  question 
not  in  the  light  of  facts,  that  here  are  different  powers,  both  of  them 
capable  of  reaching  the  seals  --  the  United  States  capable   of  reaching 
them  on  the  land,  and  the  other  nations  capable  of  reaching  them  on  the 
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sea  —  and  that  it  was  no  common  authority  which  could  control  those 
rights.  They  did  not  look  upon  it  in  that  point  of  view  bui  they  looked 
upon  it  as  if  the  whole  world  was  one  country,  and  as  if  all  mankind  had 
the  same  interest;  and  the  question,  and  the  only  thing  to  be  ascertained, 
was,  what  measures  were  necessary  in  order  to  preserve  these  seals,  lea- 
ving the  question  as  to  whether  those  measures  could  be  adopted —  as  to 
whether  they  were  agreeable  to  those  different  countries,  —  to  be  settled 
by  diplomatic  agencies  which  had  power  over  such  questions. 

This  is  what  the  Commissioners  of  the  United  States  say  as  to  what 
they  conceived  their  functions  to  be.  I  am  reading  now  from  page  313 
of  the  case  of  the  United  States. 


Desiring  to  remove  every  obstacle  in  the  way  of  the  immediate  consideration 
of  this  subject,  the  question  of  the  formality  of  the  conference  was  waived  on  our 
side,  and  the  formal  meeting  of  the  Commissioners  in  joint  Conference  began  on 
the  afternoon  of  February  II,  at  the  Department  of  State. 

Mr  Joseph  Stanley-Brown  was  selected  as  the  secretary  of  the  joint  commission 
on  the  part  of  United  States,  and  Mr  Ashley  Froude  on  the  part  of  Great  Britain.  In 
determining  the  nature  of  the  conference  it  was  agreed  that  in  order  to  allow  of  the 
freest  possible  discussionand  presentation  of  views,  no  formal  recordof  the  proceed- 
ing should  be  kept  and  that  none  but  the  four  members  of  the  commission  should 
be  present  during  its  deliberations.  In  further  attempting  to  remove  all  restrictions 
upon  the  fullest  expression  of  opinions  during  the  conference,  it  was  agreed  that 
in  our  several  reports  no  reference  to  persons,  as  related  to  views  or  opinions 
expressed  by  members  of  the  commission  during  the  conference,  should  be  made. 

Meetings  of  the  joint  commission  were  held  almost  daily  from  the  Hlh  of 
February  until  the  4th  of  March,  on  which  day  the  joint  report  was  signed,  and  the 
conference  adjourned  sine  die. 

Early  in  the  progress  of  the  conference  it  became  evident  that  there  were  wide 
differences  of  opinion,  not  only  as  to  conclusions,  but  also  as  to  facts.  It  seems 
proper  here  to  refer  briefly  to  the  attitude  of  the  Commissioners  on  the  part  of  the 
United  States  or  to  the  standpoint  from  which  they  endeavoured  to  consider  the 
questions  involved. 

The  instructions  under  which  we  acted  are  contained  in  Article  IX  of  theArbitra- 
tion  Convention,  and,  as  far  as  relates  to  the  nature  of  the  inquiry,  are  as  follows. 

"  Each  Government  shall  appoint  two  Commissioners  to  investigate  conjointly 
with  the  Commissioners  of  the  other  Government  all  the  facts  having  relation  to 
seal  life  in  Behring  sea,  and  the  measures  necessary  for  its  proper  protection  and 
preservation. 

This  sentence  appears  to  be  simple  in  its  character  and  entirely  clear  as  to  its 
meaning.  The  measures  to  be  recommended  were  such  as  in  our  judgment  were 
necessary  and  sufficient  to  secure  the  proper  protection  and  preservation  of  seal 
life.  With  questions  of  international  rights,  treaty  provisions,  commercial 
interests,  or  political  relations  we  had  nothing  to  do.  It  was  our  opinion  that 
the  considerations  of  the  joint  Commission  ought  to  have  been  restricted  to  this 
phase  of  the  question,  so  clearly  put  forth  in  the  agreement  under  which  the  Com- 
mission was  organized,  and  so  evidently  the  original  intent  of  both  Governments 
when  the  investigation  was  in  contemplation. 

Had  the  preservation  and  perpetuation  of  seal  lifo  alone  been  considered,  as 
was  urged  by  us,  there  is  little  doubt  that  the  joint  report  would  have  been  of  a 
much  more  satisfactory  nature,  and  that  it  would  have  included  much  more  than  a 
mere  reiteration  of  the  now  universally  admitted  fact  that  the  number  of  seals  on 
and  frequenting  the  Pribilof  Islands  is  now  less  than  in  former  years,  and  that  the 
hand  of  man  is  responsible  for  this  diminution. 

That  our  own  view  of  the  nature  of  the  task  before  us  was  not  shared  by  our 
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colleagues  re|>irsi'iiliiii;  ihc  utliri  side  was  soon  manifest,  and  it  becaine  clear  that 
no  sort  of  an  agreement  sufficiently  comprehensive  to  be  worthy  of  consideration 
and  at  the  same  time  definite  enough  to  allow  its  consequences  to  be  thought  out, 
could  bo  reached  by  the  joint  Commission,  unless  we  were  willing  to  surrender 
absolutely  our  opinions  as  to  the  effect  of  pelagic  sealing  mi  Hie  life  of  the  seal 
herd,  which  opinions  were  founded  upon  a  careful  and  impartial  study  of  the  whole 
question,  involving  the  results  of  our  own  observations  and  those  of  many  others. 
Under  such  circumstances,  the  only  course  open  to  us  was  to  decline  accede  to  any 
proposition  which  failed  to  offer  a  reasonable  chance  for  the  preservation  and  pro- 
tection of  seal  life,  or  which,  although  apparently  looking  in  the  right  direction  was 
by  reason  of  the  vagueness  and  ambiguity  of  its  terms,  incapable  of  definite  interpre- 
tation, and  generally  uncertain  as  to  meaning.  In  obedience  to  the  requirements 
of  the  Arbitration  Convention  that  the  four  Commissioners  shall,  so  far  as  they 
may  be  able  to  agree,  make  a  joint  report  to  each  of  the  two  Governments, 
the  final  output  of  the  joint  Commission  assumed  the  form  of  the  joint  report  sub- 
mitted on  March  4th,  it  being  found  impossible  in  the  end  for  the  Commissioners 
to  agree  upon  more  them  a  single  general  proposition  relating  to  the  decadence  of 
seal  life  on  the  Pribilof  islands.  It  therefore  becomes  necessary,  in  accordance 
with  the  further  provision  of  said  Convention  for  us  to  submit  in  this,  our  separate 
Report  a  tolerably  full  discussion  of  the  whole  question,  as  we  view  it  from  the 
standpoint  referred  to  above  as  being  the  only  method  of  treatment  which  ensures 
entire  independence  of  thought  or  permits  a  logical  interpretation  of  the  facts. 

Now  let  me  say  that  the  British  Commissioners  took  an  entirely  dif- 
ferent view  of  their  functions.  Their  view  was,  that  here  was  a  herd  of 
seals  having  its  home  on  the  Pribilof  islands,  and  which  affords  certain 
superior  advantages  and  facilities  to  the  Government  of  the  United  States 
for  taking  them  on  the  islands.  On  the  other  hand,  these  seals  are, 
during  a  large  part  of  the  year  in  the  high  seas,  and  there  they  can  be 
pursued  by  the  citizens  of  other  nations.  Under  these  circumstances,  they 
said  to  themselves,  the  citizens  of  other  nations  have  the  same  right  to 
pursue  them  on  the  sea  that  the  United  States  have  to  take  them  on  the 
land,  and  our  function  and  our  office  is  to  contrive  such  regulations 
consistent  with  that  supposition  of  respective  national  rights  as  will  best 
tend  to  preserve  the  seals.  Now  that  fact  is  manifest  all  over  their 
report,  but  I  will  read  a  section  or  two  which  serves  to  bring  it  out  very 
clearly.  Section  123  of  the  Report  of  the  British  Commissioners  which 
will  be  found  on  page  20,  is  to  this  effect. 

Besides  the  general  right  of  all  to  hunt  and  take  the  fur-seal  on  the  high  seas, 
there  are,  however,  some  special  interests  in  such  hunting,  of  a  prescriptive  kind, 
arising  from  use  and  immemorial  custom,  such  as  those  of  the  "natives"  of  the 
Pribilof  islands,  and  of  the  inhabitants  of  the  Aleutian  islands,  of  South-eastern 
Alaska,  of  the  coast  of  British  Columbia,  and  of  the  State  of  Washington.  There 
are  also  rights  dependent  on  local  position,  such  as  those  of  the  Governments 
possessing  the  breeding  islands  and  those  controlling  the  territorial  waters  in  or 
adjacent  to  which  the  seals  spend  the  winter  half  of  the  year.  Such  rights  do 
not,  however,  depend  on  position  only,  but  also  on  the  fact  that  the  seals  neces- 
sarily derive  their  sustenance  from  the  fish  which  frequent  these  waters,  which, 
if  not  thus  consumed  by  the  seals,  would  be  available  for  capture  by  the  people 
of  the  adjacent  coasts.  The  rights  of  this  kind  which  flow  from  the  possession 
of  the  breeding  islands  are  well  known  and  generally  acknowledged,  but  those 
of  a  similar  nature  resulting  from  the  situation  of  the  winter  home  of  the  seal 
along  the  coast  of  British  Columbia  have  not  till  lately  been  fully  appreciated. 

lt!4.  Referring  more  particularly  to  the  Pribilof  islands,  it  must  perhaps  be  assu- 


med  that  no  arrangement  would  be  entertained  which  would  throw  the  cost  of  the 
setting  apart  of  these  islands  as  breeding  grounds  on  the  United  States  Govern- 
ment, together  with  that  of  the  support  of  some  300  natives. 

It  may  be  noted,  however,  that  some  such  arrangement  would  offer  perhaps 
the  best  and  simplest  solution  of  the  present  conflict  of  interests,  for  the  citizens 
of  the  United  States  would  still  possess  equal  rights  with  all  others  to  take  seals 
at  sea,  and  in  consequence  of  the  proximity  of  their  territory  to  the  sealing 
grounds,  they  would  probably  become  the  principal  beneficiaries. 

125.  Any  such  disinterested  protection  of  breeding  islands  either  by  Russia  or 
the  United  States  would  possess  the  extreme  simplicity  of  being  entirely  under  the 
control  of  a  single  Government,  whereas  in  every  other  project  it  becomes  neces- 
sary to  face  the  far  more  difficult  problem  of  international  agreement  to  some 
code   of  regulations  involving  an  accompanying  curtailment  of  rights.     In  other 
words  any  such  arrangement  must  he  viewed  either  as   a  concession  of  certain 
rights  on  the  high  seas,  or  a  concession  of  peculiar  rights  devolving  from  territorial 
possession  of  the  breeding  islands  of  the  seal,  made  in  each  case  for  the  purpose 
of  inducing  equivalent  concessions  on  the  other  side  in  the  common  interest. 

126.  For  practical  purposes,   the   main  consideration   is  that   any  scheme   of 
measures  of  protection  shall  absolutely  control,  so  for  as  may  be  necessary,  any 
and  every  method  of  taking  seals;  and  from  industrial  considerations,  and  in  order 
properly  to  determine  on  reciprocal  concessions,  it  is  necessary  to  assume  some 
ruling  principle   in  accordance  with  which  these  shall   be   governed,  and   such 
may  be  found,  in  a  rough  way,  in  postulating  a  parity  of  interests  as  between, 
pelagic  sealing  and  sealing  on  the  breeding  islands.     This  would  involve  the  idea 
that  any  regulation  of  the  fishery,  as  a  whole,  should  be  so  framed  as  to  afford 
as  nearly  as  possible  an  equal  share  in  benefit  or  proceeds  to  these  two  interests. 

There  we  see  the  views  upon  which  these  Commissioners  on  the  part 
of  Great  Britain  proceed.  They  conceived  that  here  was  a  conflict  between 
the  right  of  nations  and  that  that  must  be  taken  into  account  in  any  con- 
sideration of  measures  necessary  for  the  preservation  of  the  seal,  because 
that  conflict  between  the  different  rights  of  nations  could  not  be  settled 
by  any  scheme  of  Regulations  which  would  in  effect  take  away  the  suppos- 
ed right  of  one  nation  —  the  seals  must  perish  before  that  could  be  done. 
They  conceived  that  they  might  postulate,  as  they  call  it,  a  parity  of  cir- 
cumstances between  the  United  States  having  the  control  of  breeding  pla- 
ces, and  the  pelagic  sealers  who  could  pursue  them  at  sea ;  and  all  their 
investigations,  their  opinions  and  their  reports  are  made  upon  that  basis. 

In  other  words  they  conceive  themselves  to  be  in  charge  of  the  inte- 
rests of  pelagic  sealing,  which  is  for  the  most  part  represented  by  the 
interest  of  Canada.  They  conceived  themselves  to  be  in  charge  of  their 
interest  bound  to  defend  it,  and  consequently  their  report  will  be  found 
to  be,  from  one  end  to  the  other,  a  defence  of  the  interests  of  pelagic 
sealing.  That  is  the  character  of  it,  and  I  do  not  mean  to  complain  of 
this,  or  to  urge  it  against  these  distinguished  gentlemen  who  were  the 
authors  of  this  report  as  any  piece  of  unfairness  on  that  ground.  I  only 
state  the  fact  that  that  was  their  conception  of  their  duties  and  that  we 
must  lake  that  fact  into  account  in  considering  their  report.  That  is  a 
pretty  decisive  fact.  In  what  category  does  it  put  them?  Why  they  are 
partisans,  just  right  off,  just  as  much  as  my  friends  on  the  other  side 
are,  here.  They  are  defending  from  the  beginning  to  the  end  the  inter- 
ests of  pelagic  sealing. 


_  422  

How  does  thai  operate  upon  the  evidence  which  this  Tribunal  ought 
to  place  on  their  conclusions?  It  is  entirely  destructive  -  -  that  is  the 
simple  matter  of  it  —  except  as  to  a  very  limited  extent.  Where  these 
gentlemen  speak  and  testify  as  to  facts  which  they  say  fell  under  their 
personal  observation,  of  course  they  are  to  be  treated  as  witnesses  of 
those  facts  of  the  most  unimpeachable  character,  but,  nevertheless,  witnes- 
ses acting  under  a  strong  bias.  Where,  on  the  other  hand,  they  proceed 
to  give  us  their  opinions  as  to  what  the  facts  are,  their  opinions  are  to  be 
discarded  altogether  as  being  the  opinions  not  of  impartial  but  of  partial 
observers,  which  are  like  the  opinions  of  Counsel,  and  differ  in  no  respects 
from  them.  That,  I  venture  to  say,  was  an  entirely  erroneous  construc- 
tion of  their  duties  as  marked  out  by  the  Treaty.  The  conception  of  the 
Treaty  was  that  the  opinions  of  these  gentlemen  as  to  facts  should  have 
the  highest  value,  and  should  prove  the  existence  of  the  facts  themselves 
quite  independently  of  the  question  as  to  whether  they  had  actually  observ- 
ed the  facts  themselves. 

What  the  two  Governments  wanted  to  know  was  what  the  facts  were. 
They  sent  these  Commissioners  there  to  inquire  what  the  facts  were.  Of 
course  they  could  not  ascertain  them  all,  or  anything  but  a  very  small 
part  of  them,  by  personal  observation.  They  sent  them,  therefore,  to 
make  inquiries  and  to  communicate  to  the  two  Governments  concerning 
the  results  of  their  enquiries  upon  questions  of  fact;  and  therefore  their 
opinions  were  designed  to  be,  and,  if  they  acted  in  accordance  with  this 
conception  of  their  functions  would  justly  be,  evidence  of  the  facts  them- 
selves. They  were  to  make  joint  inquiries  too;  but  I  would  not  draw  a 
very  close  line  between  the  modes  by  which  they  gained  their  information. 
If  they  had  the  proper  conception  of  their  functions,  their  opinions, 
drawn  from  the  best  sources  which  were  open  to  them  as  to  the  facts 
and  as  to  the  measures  necessary  for  the  preservation  of  the  fur-seal, 
would  be  regarded  as  evidence  of  those  facts,  and  evidence  of  the  highest 
character.  But  it  all  depends  upon  the  question  whether  they  were  acting 
impartially,  and  whether  they  were  acting  in  accordance  with  the  concep- 
tion of  their  duties  under  which  they  were  appointed. 

The  President.  --  In  point  of  fact,  they  made  separate  observations, 
did  they  not? 

Mr  Carter.  —  Yes;  they  did  make  separate  observations.  Of  course, 
the  general  intent  of  the  Treaty  undoubtedly  was  that  these  observations 
were  to  be  joint,  but  if  both  sets  of  Commissioners  had  acted  in  accor- 
dance with  the  conception  of  their  duties  which  is  marked  out  in  the 
Treaty,  I  do  not  think  that  any  serious  differences  would  have  arisen 
between  them  upon  facts  which  they  did  not  jointly  investigate. 

Now,  with  these  observations  concerning  the  relative  weight  which  is 
to  be  assigned  to  the  Reports  of  these  Commissioners,  I  proceed  to  state  the 
facts  in  reference  to  the  nature  and  habits  of  the  seals ;  and  for  that  pur- 
pose I  shall  employ  the  Report  of  the  American  Commissioners,  for  it  states 
them  with  the  greatest  precision  and  with  the  greatest  apparent  impar- 
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tiality ;  and  I  think  it  will  be  found  that  the  statement  of  facts  thus  made 
by  them  is  abundantly  established  by  the  testimony  in  the  Case. 

The  President.  —  Do  you  intend  to  indicate  the  points  of  fact  upon 
which  both  sets  of  Commissioners  were  agreed,  or  do  you  intend  to  indi- 
cate merely  the  American  observations? 

Mr  Carter.  —  I  intend  to  take  the  American  observations,  — -  the  Re- 
port of  the  American  Commissioners  as  to  the  nature  and  habits  of  the 
fur-seals. 

The  President.  —  Without  noticing  whether  the  Commissioners  of 
Great  Britain  concurred? 

Mr  Carter.  -  -  Without  noticing  whether  the  British  Commissioners, 
concurred  or  not.  I  shall  point  ont  presently  lhat  the  British  Commis- 
sioners, although  their  Report  contains  a  multitude  of  doubts  as  to  whe- 
ther this  thing  or  that  thing  is  true,  and  conjectures  that  this  or  that 
other  thing  may  be  true,  yet  when  you  come  to  see  whether  they  really 
dissented  from  this  statement  of  facts  by  the  American  Commissioners, 
the  dissent  will  be  found  to  be  of  a  very  small  amount. 

Now,  as  to  the  facts  in  the  life-history  of  the  fur-seals,  I  will  read  from 
page  75  of  my  Argument. 

The  Northern  fur-seal  (Callorhinm  ursinus)  is  an  inhabitant  of  Bering  Sea  and 
the  Sea  of  Okhotsk,  where  it  breeds  on  rocky  islands.  Only  four  breeding  colonies 
are  known,  namely,  (1)  on  the  Pribilof  islands,  belonging  to  the  United  States;  (2) 
on  the  Commander  Islands,  belongiug  to  Russia;  (3)  on  Robben  Reef,  belonging  to 
Russia;  and  (4)  on  the  Kurile  Islands,  belonging  to  Japan.  The  Pribilof  and  Com- 
mander Islands  are  in  Bering  Sea;  Robben  Reef  is  in  the  Sea  of  Okhotsk;  near  the 
island  of  Saghalien,  and  the  Kurile  Islands  are  between  Yezo  and  Kamchatka.  The 
species  is  not  known  to  breed  in  any  other  part  of  the  world.  The  fur-seals  of  Lobos 
Island  and  the  south  seas  and  also  those  of  the  Galapagos  Islands  and  the  islands  off 
lower  California,  belong  to  widely-different  species,  and  are  placed  in  different 
genera  from  the  Northern  fur-seal. 

In  winter  the  fur-seals  migrate  into  the  North  Pacific  Ocean.  The  herds  from  the 
Commander  Islands,  Robben  Reef,  and  the  Kurile  Islands  move  south  along  the 
Japan  coast,  while  the  herd  belonging  to  the  Pribilof  Islands  leaves  Bering  Sea  by 
the  eastern  passes  of  the  Aleutian  chain. 

3.  The  fur-seals  of  the  Pribilof  Islands  donotmixwiith  those  of  the  Commander 
and  Kurile  Islands  at  any  time  of  the  year,  In  summer  the  two  herds  remain  entirely 
distinct,  separated  by  a  water  interval  of  several  hundred  miles;  and  in  their  winter 
migrations  those  from  the  Pribilof  Islands  follow  the  American  coast  in  a  southeast- 
erly direction,  while  those  from  the  Commender  and  Kurile  Islands  follow  the 
Siberian  and  Japan  coast  in  a  southwesterly  direction,  the  two  herds  being  separa- 
ted in  winter  by  a  water  interval  of  several  thousand  miles. 

This  regularity  in  the  movements  of  the  different  herds  is  in  obedience  to  the 
well-known  law  that  migratory  animals  follow  definite  routes  in  migration,  and  return 
year  after  year  after  year  to  the  same  places  to  breed.  Were  it  not  for  this  law,  there 
would  be  no  such  thing  as  stability  of  species,  for  interbreeding  and  existence  under 
diverse  physiographic  conditions  would  destroy  all  specific  characters. 

The  pelage  of  the  Pribilof  fur-seals  differs  so  markedly  from  that  of  the  Com- 
mandor  Islands  fur-seals  that  the  two  are  readily  distinguished  by  experts,  and  have 
very  different  values,  the  former  commanding  much  higher  prices  than  the  latter 
at  the  regular  London  sales. 

4. The  old  breedingmales  of  the  Pribilof  herd  are  not  known  to  range  much  south 
of  the  Aleutian  Islands,  but  the  females  and  young  appear  along  the  American  coast 


as  far  south  as  northern  California.  Returning,  the  herds  of  females  move  north- 
ward along  the  coasts  of  Oregon,  Washington  and  British  Columbia  in  Januiu  \ . 
February,  and  March,  occurring  at  varying  distances  from  shore.  Following  the 
Alaska  coast  northward  and  westward,  they  leave  the  North  Pacific  Ocean  in  June, 
traverse  the  eastern  passes  in  the  Aleutian  chain,  and  proceed  at  once  to  the  Pribilof 
Islands. 


Tlieir  migrations  as  described  in  this  Report  are  roughly  represented 
on  this  map.  When  they  leave  the  Pribilof  bland*  in  the  autumn,  they 
go  on  their  southern  migration,  taking  this  general  course  to  the  coast 
of  California  and  comparatively  speaking,  widely  dispersing. 

[Describing  the  course  on  the  ma/).] 

On  their  return,  they  follow  a  course  nearer  the  shore  passing  throngh 
the  eastern  passes  of  the  Aleutian  chain  back  to  the  Pribilof  islands. 

The  President.  -  -  Do  you  mean  that  they  pass  in  the  territorial 
waters,  —  you  mentioned  that  they  passed  near  the  coast? 

Mr  Carter.  -  -  Do  you  mean  the  territorial  waters  within  3  miles  of 
the  shore? 

The  President.  --  Well,  I  meant  what  is  usually  meant. 

Mr  Carter.  -  -  I  believe  never.  Of  course,  scattered  seals  may  occa- 
sionally go  in  ;  but  as  a  herd  never,  I  think,  in  as  near  the  shore  as  that. 
When  they  go  through  the  passes  of  the  Aleutian  chain,  — those  narrow 
places,  --  very  likely  they  pass  within  that  distance  of  the  shore. 

Senator  Morgan.  --  1  think  there  is  some  testimony  to  show  that  the 
fur-seals  have  sometimes  entered  and  been  captured  in  the  straits  of  Fuca. 

Mr  Carter.  -  -  Yes  ;  there  is  a  great  deal  of  suggestion  here  and  there 
of  evidence  of  a  conjectural  character,  that  seals  visit  this  place,  haul  out 
on  that  place, and  breed  on  other  places  than  the  Pribiloff  islands.  I  am 
taking  now,  as  correctly  representing  the  facts  as  established  by  the  evi- 
dence, the  Report  of  the  views  of  the  American  Commission.  I  feel 
myself  tolerably  certain  that  when  their  Report  comes  to  be  compared 
with  the  evidence  and  when  all  the  evidence  is  thoroughly  sifted,  it  will  be 
found  that  their  statement  will  stand  in  the  main  as  a  truthful  and  accu- 
rate account. 

Senator  Morgan.  -  -  Is  their  statement  based  on  the  same  evidence 
that  this  Tribunal  has  to  consider  ;  or  is  it  based  on  facts  which  have 
come  to  their  knowledge  as  Experts  ? 

Mr  Carter.  Upon  both  sorts  of  evidence.  Their  statements 
have  the  character  of  evidence.  They  were  appointed  for  the  purpose 
of  giving  their  opinions  upon  these  questions  ;  and  their  opinions  from 
whatever  sources  derived,  are  therefore,  evidence  of  the  facts  which 
they  state.  They  are  original  evidence  of  those  facts  which  need  not 
be  substantiated.  At  the  same  time,  they  are  substantiated  by  the  great 
weight,  as  we  think  the  overwhelming  weight,  ot  the  testimony  which  is 
before  this  Tribunal. 

Senator  Morgan.  -  I  suppose  the  same  effect  is  conceded  to  the 
Report  of  the  Commissioners  on  the  part  of  Great  Rritain? 
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Mr  Carter.  —  I  have  had  occasion  to  observe  that  so  far  as  the  opi- 
nion of  those  Commissioners  goes  as  to  facts,  —  so  far  as  their  state- 
ments purport  to  be  based  on  other  observations  than  their  own,  I  have 
submitted  grounds  and  reasons  which  lead  me  to  the  belief,  and  which  I 
think  will  lead  the  Tribunal,  or  should  lead  the  Tribunal,  to  the  belief,  that 
those  statements  are  not  to  be  taken  where  they  conflict  with  the  state- 
ment of  the  American  Commission. 

The  President.  -  -  You  take  the  American  opinions  as  evidence  ? 

Mr  Carter.  —  I  do. 

The  President.  —  And  reject  the  British  opinions  as  evidence? 

Mr  Carter.  —  1  do  in  general,  and  that  for  the  reasons  stated,  that  the 
opinions  of  the  American  Commissioners  are  in  pursuance  of  the  duties 
imposed  upon  them  by  the  terms  of  the  Treaty,  in  accordance  with  their 
conception  of  their  functions  based  on  the  Treaties,  and  the  views  of  the 
British  Commissioners  are  based  on  different  conceptions. 

5.  The  old  (breeding)  males  reach  the  islands  much  earlier,  the  first  coming  the 
last  week  in  April  or  early  in  May.     They  at  once  land  and  take  stands  on  the  rook- 
eries, where  they  await  the  arrival  of  the  females.     Each  male   (called  a  bull) 
selects  a  large  rock,  on  or  near  which  he  remains  until  August,  unless  driven  off 
by  stronger  bulls,  never  leaving  for  a  single  instant,  night  or  day,  and  taking  nei- 
ther food  nor  water.     Both  before,  and  for  sometime  after  the  arrival  of  the  females 
(called  cows)  the  bulls  fight  savagely  among  themselves  for  positions  on  the  rook- 
eries and  for  possession  of  the  cows,  and  many  are  severely  wounded.     All  the  bulls 
are  located  by  June  20 . 

6.  The  bachelor  seals  (holluschickie)  begin  to  arrive  early  in   May,  and  large 
numbers  are  on  the  hauling  grounds  by  the  end  of  May  or  first  week  of  June.     They 
begin  to  leave  the  islands  in  November,  but  many  remain  into  December  or  January, 
and  sometimes  into  February. 

7.  The  cows  begin  arriving  early  in  June,  and  soon  appear  in  large  schools  or 
droves,  immense  numbers  taking  their  places  on  the  rookeries  each  day  between 
the  middle  and  end  of  the  month,  the  precise  dates  varying  with  the  weather. 
They  assemble  about  the  old  bulls  in  compact  groups,  called  harems.     The  harems 
are  complete  early  in  July,  at  which  time  the  breeding  rookeries  attain  their  maxi- 
mum size  and  compactness. 

8.  The  cows  give  birth  to  their  young  soon  after  taking  their  places  on  the  ha- 
rems, in  the  latter  part  of  June  and  in  July,  but  a  few  are  delayed  until  August. 
The  period  of  gestation  is  between  eleven  and  twelve  months. 

9.  A  single  young  is  born  in  each  instance.     The  young  at  birth  are  about 
equally  divided  as  to  sex. 

10.  The  act  of  nursing  is  performed  on  land,  never  in  the  water.     It  is  neces- 
sary, therefore,  for  the  cows  to  remain  at  the  islands  until  the  young  are  weaned, 
which  is  not  until  they  are  four  or  five  months  old.     Each  mother  knows  her  own 
pup,  and  will  not  permit  any  other  to  nurse.     This  is  the  reason  so  many  thousand 
pups  starve  to  death  on  the  rookeries  when  their  mothers  are  killed  at  sea.     We 
have  repeatedly  seen  nursing  cows  come   out  of  the  water  and  search  for  their 
young,  often  travelling  considerable  distances  and  visiting  group  after  group  of 
pups  before  finding  their  own.     On  reaching  an  assemblage  of  pups,  some  of  which 
are  awake  and  others  asleep,  she  rapidly  moves  about  among  them,  sniffing  at  each, 
and  then  gallops  olf  to  the  next.     Those  that  are  awake  advance  toward  her,  with 
the  evident  purpose  of  nursing,  but  she  repels  thorn  with  a  snarl  and  passes  on. 
When  she  finds  her  own,  she  fondles  it  a  moment,  turns  partly  over  on  her  side  so 
as  to  present  her  nipples,  and  it  promptly  begins  to  suck.     In  one  instance  we  saw 
a  mother  carry  her  pup  back  a  distance  of  15  metres  (50  feet)  before  allowing  it  to 
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nurse.    It  is  said  that  the  cows  sometimes  recognize  their  young  by  their  cry,  a 
sort  of  bleat. 

11.  Soon  after  birth  the  pups  move  away  from  the  harems  and  huddle  together 
in  small  groups,  called  "  pods  ",  along  the  borders  of  the  breeding  rookeries  and  at 
some  distance  from  the  water.     The  small  groups  gradually  unite  to  form  larger 
groups,  which  move  slowly  down  to  the  water's  edge.     When  six  or  eight  weeks 
old  the  pups  begin  to  learn  to  swim.     Not  only  are  the  young  not  born  at  sea,  but 
if  soon  after  birth  they  are  washed  into  the  sea  they  are  drowned. 

12.  The  fur-seal  is  polygamous,  and  the  male  is  at  least  five  times  as  large  as  1  lie 
female.    As  a  rule  each  male  serves  about  fifteen  or  twenty  females,  but  in  some 
cases  as  many  as  fifty  or  more. 

13.  The  act  of  copulation  takes  place  on  land,  and  lasts  from  live  to  ten  minutes, 
Most  of  the  cows  are  served  by  the  middle  of  July,  or  soon  after  the  birth  of  their 
pups.    They  then  take  the  water,  and  come  and  go  for  food  while  nursing. 

14.  Many  young  bulls  succeed  in  securing  a  few  cows  behind  or  away  from  the 
breeding  harems,  particularly  late  in  the  season  (after  the  middle  of  July,  at  which 
time  the  regular  harems  begin  to  break  up).     It  is  almost  certain  that  many,  if  not 
most,  of  the  young  cows  are  served  for  the  first  time  by  these  young  bulls,  either 
on  the  hauling  grounds  or  along  the  water  front. 

These  bulls  may  be  distinguished  at  a  glance  from  those  on  the  regular  harems 
by  the  circumstance  that  they  are  fat  and  in  excellent  condition,  while  those  that 
have  fasted  for  three  months  on  the  breeding  rookeries  are  much  emaciated  and 
exhausted.  The  young  bulls,  even  when  they  have  succeeded  in  capturing  a  num- 
ber of  cows,  can  be  driven  from  their  stands  with  little  difficulty,  while  (as  is  well 
known)  the  old  bulls  on  the  harems  will  die  in  their  tracks  rather  than  leave. 

15.  The  cows  are  believed  to  take  the  bull  first  when  two  years  old,  and  deliver 
their  first  pup  when  three  years  old. 

16.  Bulls  first  take  stands  on  the  breeding  rookeries  when  six  or  seven  years 
old.    Before  this  they  are  not  powerful  enough  to  fight  the  older  bulls  for  positions 
on  the  harems. 

17.  Cows,  Avhen  nursing,  regularly  travel  long  distances  to  feed.    They  are 
frequently  found  100  or  150  miles  from  the  islands,  and  sometimes  at  greater 
distances. 

18.  The  food  of  the  fur-seal  consists  of  fish,  squids,  crustaceans,  and  probably 
other  forms  of  marine  life  also.    (See  Appendix  B). 

19.  The  great  majority  of  cows,  pups,  and  such  of  the  breeding  bulls  as  have 
not  already  gone,  leave  the  islands  about  the  middle  of  November,  the  date  varying 
considerably  with  the  season. 

20.  Part  of  the  nonbreeding  male  seals  (holluschickie),  together  with  a  few  old 
bulls,  remain  until  January,  and  in  rare  instances  until  February,  or  even  later. 

21 .  The  fur-seal  as  a  species  is  present  at  the  Pribyloff  Islands  eight  or  nine  months 
of  the  year,  or  from  two-thirds  to  three-fourths  of  the  time,  and  in  mild  winters 
sometimes  during  the  entire  year.     The  breeding  bulls  arrive  earliest  and  remain 
continuously  on  the  islands  about  four  months ;  the  breeding  cows  remain  about 
six  months,  and  part  of  the  nonbreeding  male  seals  about  eight  or  nine  months,  and 
sometimes  throughout  the  entire  year. 

22.  During  the  northward  migration,  as  has  been  stated,  the  last  of  the  body  or 
herd  of  fur-seals  leave  the  North  Pacific  and  enter  Bering  Sea  in  the  latter  part  of 
June.     A  few  scattered  individuals,  however,  are  seen  during  the  summer  at  various 
points  along  the  Northwest  Coast ;  these  are  probably  seals  that  were  so  badly 
wounded  by  pelagic  sealers  that  they  could  not  travel  with  the  rest  of  the  herd  to 
the  Pribilof  islands.     It  has  been  alleged  that  young  fur-seals  have  been  found  in 
early  summer  on  several  occasions  along  the  coats  of  British  Columbia  and  south- 
eastern Alaska.     While  no  authentic  case  of  the  kind  has  come  to  our  notice,  it 
would  be  expected  from  the  large  number  of  cows  that  are  wounded  each  winter 
and  spring  along  these  coasts  and  are  thereby  rendered  unable  to  reach  the  breed- 
ing rookeries  and  must  perforce  give  birth  to  their  young  —  perhaps  prematurely 

-  wherever  they  may  be  at  the  time. 
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23.  The  reason  the  northern  fur-seal  inhabits  the  Pribyloff  Islands  to  the  exclu- 
sion of  all  other  islands  and  coasts  is  that  it  here  finds  the  climatic  and  physi- 
cal conditions  necessary  to  its  life  wants.  This  species  requires  a  uniformly 
low  temperature  and  overcast  sky  and  a  foggy  atmosphere  to  prevent  the  sun's  rays 
from  injuring  it  during  the  long  summer  season  when  it  remains  upon  the  rook- 
eries. It  requires  also  rocky  beaches  on  which  to  bring  forth  its  young.  No  islands 
to  the  northward  or  southward  of  the  Pribilof  islands,  with  the  possible  exception 
of  limited  areas  on  the  Aleutian  chain,  are  known  to  possess  the  requisite  combina- 
tion of  climate  and  physical  conditions. 

All  statements  to  the  effect  that  fur-seals  of  this  species  formerly  bred  on  the 
coasts  and  islands  of  California  and  Mexico  are  erroneous,  the  seals  remaining  there 
belonging  to  widely  different  species. 

That  is  all  that  I  propose  to  read  at  present  from  this  report,  and  it 
gives  a  general  description  of  the  nature  and  habits  upon  these  islands  — 
the  condition  of  the  life  upon  the  islands,  and  the  facts  attending  the 
migration  of  the  seal.  There  are  some  further  propositions  or  matters  of 
fact  in  addition  to  this  which  I  desire  to  lay  before  the  Arbitrators,  to- 
gether with  what  I  have  thus  read  from  this  report;  and  first  I  read  what  is 
our  view  of  these  facts  which  will  be  found  on  page  79. 

FIRST.  In  addition  to  the  climatic  and  physical  conditions  above  enumerated  as 
necessary  to  render  any  place  suitable  for  a  breeding  ground  for  the  seals,  exemp- 
tion from  hostile  attack  or  molestation  by  man,  or  other  terrestrial  enemies,  should 
be  included.  The  defenceless  condition  of  these  animals  upon  the  land  renders 
this  security  indispensable.  If  no  terrestrial  spot  could  be  found,  possessing  the 
favorable  climatic  and  physical  requirements  above  mentioned  and  which  was  not 
at  the  same  time  exempt  from  the  unregulated  and  indiscriminate  hostility  of  man, 
the  race  would  speedily  pass  away. 

SECOND.  The  mere  presence  of  man  upon  the  breeding  places  does  not  repel 
the  seals,  nor  operate  unfavorably  upon  the  work  of  reproduction.  On  the  contrary, 
the  presence  and  the  protection  which  he  alone  is  capable  of  affording,  by  keeping 
off  marauders,  are  absolutely  necessary  to  the  preservation  of  the  species  in  any 
considerable  numbers. 

That  statement  is  of  course  substantiated  by  what  we  know  respec- 
ting the  numbers  of  seals  of  similar  character  in  the  South  Seas  in  former 
periods  —  they  existed  in  great  multitudes;  not,  however,  being  protected 
on  the  breeding  places  by  men,  they  were  visited  by  vessels  fitted  out  for 
their  capture,  and  were  very  speedily  destroyed. 

Then  : 

THIRD.  If  man  invites  the  seals  to  come  upon  their  chosen  resorts,  abstains  from 
slaughtering  them  as  they  arrive,  and  cherishes  the  breeding  animals  during  their 
sojourn,  they  will  as  confidently  submit  themselves  to  his  power  as  domestic  ani- 
mals are  wont  to  do.  It  then  becomes  entirely  practicable  to  select  and  separate 
from  the  herd  for  slaughter  such  a  number  of  non-breeding  animals  as  may  be 
safely  taken  without  encroaching  upon  the  permanent  stock. 

That  statement,  if  disputed  would  be  abundantly  proved  by  the  evi- 
dence. We  know,  of  course,  from  experience  on  these  islands  that  the 
mere  presence  of  man  does  not  repel  the  coming  of  the  seals  at  all.  They 
come  up  and  land  with  perfect  confidence,  knowing  that  they  will  not  be 
disturbed  and  after  a  time  it  is  perfectly  possible  for  man  to  separate 


—  428  — 

from  the  herd  the  non-breeding  males.  They  are  not  permitted  to  mingle 
with  the  herd.  They  do  not  land  upon  these  harems;  the  old  bulls  drive 
them  away,  and  it  is  not  until  they  are  6  or  7  years  old  that  they  are  fit 
for  service  or  are  called  upon  to  serve  upon  the  rookeries,  and  until  they 
are  of  that  age,  they  haul  out  (as  it  is  called)  either  upon  the  regions 
beyond  the  rookeries  or  on  the  beaches  or  sandy  places  somewhere  away 
from  them.  While  those  which  haul  out  by  themselves,  these  young 
males,  being  separated  from  the  rest  of  the  herd  can  be  driven  to  a  con- 
venient place  for  slaughter  from  the  place  where  they  are,  without  crea- 
ting any  disturbance  to  the  breeding  rookeries.  Then  : 

FOURTH.  If  the  herd  were  exempt  from  any  depredation  by  man,  its  numbers 
would  reach  a  point  of  equilibrium  at  which  the  deficiency  of  food,  or  other  perma- 
nent conditions,  would  prevent  a  further  increase.  At  this  point,  the  animal  being 
of  &  polygamous  nature,  an  annual  draft  from  nonbreeding  males  might  be  made  by 
man  of  100,000  —  perhaps  a  larger  number  —  without  causing  any  appreciable 
diminution  of  the  herd. 

Now  the  fact  that  is  there  slated,  that  if  these  animals  were  not 'dis- 
turbed at  all  by  man,  the  numbers  of  the  herds  would  eventually  reach 
a  maximum  at  which  they  would  repose,  was  fully  stated,  explained  and 
justified  by  the  American  Commissioners  in  their  report.  It  is,  I  sup- 
pose, a  perfectly  familiar  conclusion  to  all  naturalists,  that  all  races  of 
animals  if  undisturbed  by  man,  of  course,  have  a  tendency  to  increase; 
but  they  are  subject  to  attacks  of  enemies  other  than  man,  and  there  are 
certain  causes  at  all  times  operating  upon  them,  which  would  eventually 
prevent  their  increase  beyond  a  certain  amount.  If  this  were  not  so,  ot 
course  the  animal  races  would  fill  the  seas  eventually. 

Now,  in  the  case  of  the  fur  seals,  they  do  have  enemies  other  than 
man.  We  do  not  know  what  all  their  enemies  are.  Their  greatest 
marine  enemy  is  known  and  it  is  the  killer-whale  which  follows  these  herds 
and  makes  its  attack  upon  them,  and  doubtless  kills  a  great  many.  How 
many  of  those  that  are  born  every  year  are  thus  killed  by  their  natural 
marine  enemies,  there  is,  of  course,  no  means  of  determining. 

The  President.  —  Is  the  killer-whale  hunted  and  destroyed  by  man? 

Mr  Carter.  —  No,  I  do  not  know  that  it  is.  I  never  heard  that  it 
was. 

The  President.  —  It  is  not  an  object  of  whaling. 

Senator  Morgan.  —  I  think  it  is  a  whale  that  yields  oil  and  whalebone, 
and  if  it  is,  it  is  hunted  by  man  assiduously  and  killed. 

Mr  Carter.  —  That  may  be  true,  but  I  never  heard  myself  that  the 
killer  whale  was  hunted  by  man.  I  thought  its  means  of  escape  were  loo 
great. 

Lord  Hannen.  --  Is  it  really  a  whale? 

Mr  Carter.  --  I  rather  supposed  myself  lhat  it  was  a  species  of  shark, 
and  I  have  been  told  by  old  whale  men  whom  I  have  seen  during  my  life 
lhat  the  killer  whale-is  an  animal  with  extremely  large  sharp  teeth,  and  he 
follows  even  old  whales —  pursues  them  with  the  idea  of  getting  his  head 
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into  their  mouth,  so  that  he  can  yet  at  the  whale's  tongue.  That  is  his 
idea  of  pursuing  them.  I  thought  myself  that  his  means  of  escape  were 
so  great  that  he  did  not  form  an  object  of  human  pursuit.  It  may  be 
otherwise,  but  1  do  not  know. 

It  is  suggested  to  me  that  the  killer  whale  is  a  small  whale,  and  not 
taken' either  for  its  bone  or  its  oil.  That  is  what  I  shall  venture  to  state 
as  our  view  of  the  facts. 

The  President.  —  Then  for  the  purposes  of  protection  man  does  not 
attack  this  killer  whale,  for  the  sake  of  preserving  the  seal  herds. 

Mr  Carter.  —  No,  man  does  not  extend  his  protection  to  the  herd  in 
that  direction. 

Now  if  this  herd  of  seals  were  left  to  its  natural  enemies  as  I  have 
said,  it  would  increase  to  a  certain  maximum  point,  which  point  would  be 
determined  by  the  operation  of  various  causes,  sufficiency  of  food  would 
be  one.  That  would  furnish  a  natural  limit  to  the  increase  of  the  herd. 
Another  limit  to  the  increase  of  the  herd  would  be,  if  left  to  natural  con- 
ditions, the  contests  among  the  males  themselves  for  the  possession  of  the 
females.  Of  course,  as  presumably  there  is  an  equal  number  of  males 
and  females  born  every  year,  and  as  the  animal  is  in  a  high  degree  poly- 
gamous, one  male  answering  for  any  where  between  20  to  40  and  50  fe- 
males, there  are  tremendous  conflicts  between  the  males  for  gaining 
possession  of  the  females  on  the  rookeries,  and  those  contests  are  very 
deadly,  and  result  disadvantageously  upon  seal  life  upon  the  rookeries 
in  different  ways.  In  the  first  place  it  leads  to  the  slaughter  of  a  great 
many  males,  and  in  the  next  place  it  interferes  very  greatly  with  the  pro- 
cess of  reproduction  during  the  season  of  reproduction.  The  way  in 
which  these  contests  between  the  males  operate  to  reduce  the  numbers  of 
the  herd  is  evidenced  in  various  other  classes  of  highly  polygamous  ani- 
mals, as  the  buffalo  or  American  bison,  now  nearly  extinct.  That  was 
highly  polygamous,  and  the  extent  to  which  old  males  were  disabled  and 
killed  by  conflicts  with  each  other  was  very  great,  and  I  believe  the  same 
thing  is  true  in  all  cases  with  animals  that  are  highly  polygamous,  such  as 
deer,  and  elk,  and  moose. 

The  President.  —  Are  the  males  that  are  killed  picked  up  far  the  use 
of  their  furs,  when  they  are  killed  by  one  another. 

Mr  Carter.  —  I  apprehend  not. 

The  President.  -  -  They  are  quite  lost. 

Mr  Carter.  -  -  The  breeding  rookeries  are  left  undisturbed  as  far  as 
possible  -  -  They  could  not  be  recovered  without  going  among  the  rook- 
eries for  the  purpose  of  taking  them,  and  when  the  supply  of  males  is 
not  excessive  of  course  the  conflicts  are  less  in  number  and  not  so  fatal  in 
character.  Now  taking  this  herd  of  seals  when  it  has  reached  its  maxi- 
mum under  conditions  where  it  is  not  disturbed  by  man,  if  man  appears 
upon  the  scene  and  makes  a  draught  upon  it  he  can-take  a  certain  number 
without  affecting  the  normal  numbers  of  the  herd.  That  arises  from  the 
circumstances  that  the  animal  is  polygamous  in  its  character.  If  he 
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lakes  no  females  but  confines  his  draughts  to  males  and  leaves  enough 
males  for  the  service  of  the  whole  herd  he  does  not  touch  the  birth  rate 
of  the  herd,  consequently  there  still  continue  to  be  as  many  born  as  before 
and  the  herd  would  preserve  its  numbers  at  that  maximum  point  suffer- 
ing of  course  a  slight  diminution  at  first  in  the  number  of  males  taken. 

The  President. —  Do  you  mean  that  that  would  be  a  source  of  peace- 
making and  consequently  a  sort  of  taming  of  the  animals  and  changing 
their  life  —  domestication? 

Mr  Carter.  —  No,  I  do  not  mean  it  in  that  sense. 

The  President.  -  -  If  you  suppress  the  occasion  of  fighting  between 
them  of  course  you  make  them  tamer. 

Mr  Carter.  -  -  We  dont  suppress  that.  You  affect  them  to  a  slight 
degree  but  not  to  a  sufficient  degree  to  make  any  appreciable  difference. 
You  still  leave  a  large  number.  You  still  leave  a  superfluous  number. 
There  are  still  abundant  contests  after  you  have  made  your  draught. 

The  President.  —  That  is  not  one  of  the  modes  of  acting  upon  these 
animals  and  domesticating  them  then? 

Mr  Carter.  —  It  is  what  I  call  a  "  husbandry  ".  I  do  not  go  so  far  as 
to  sa^  that  it  makes  a  substantial  change'  in  their  nature,  I  only  assert 
that  fact.  If  you  can  take  a  very  large  number  from  them  without  in  any 
degree  diminishing  the  normal  numbers  of  the  herd,  though  you  will 
diminish  it  at  first  of  course  —  if  you  have  a  herd  of  5000000  male  and 
female  and  take  100000  you  diminish  the  herd  at  first  by  that  100000, 
but  you  will  soon  reduce  the  size  of  the  herd  to  a  number  after  which  this 
annual  draught  of  100  000  (which  is  what  I  assume)  will  not  further  affect 
the  normal  number  of  the  herd  ;  they  will  continue  the  same.  Of  course 
it  is  the  same  with  seals  as  with-any  other  polygamous  animal  —  sheep 
horses  or  cows  you  can  take  a  certain  number  of  males  without  diminish- 
ing in  any  degree  the  number  of  the  herd.  It  is  matter  not  of  scien- 
tific knowledge.  It  is  a  matter  not  of  abstruse  investigation,  but  a 
matter  of  common  barn-yard  observation  —  that  is  all  it  is  ! 

Now  I  have  stated  as  a  fact  which  I  suppose  to  be  capable  of  substan- 
tiation that  taking  this  particular  herd  of  seals,  you  can  make  a  draft 
upon  it  of  100,000  young  males  without  any  danger  to  the  stock,  and 
without  diminishing  the  normal  regular  numbers  of  the  herd.  Well, 
what  is  the  evidence  upon  which  that  statement  can  be  supported.  Of 
course,  experience  must  alone  determine  the  question  of  how  many 
you  can  take,  because  we  do  not  know  what  the  number  is  of  any  sort 
of  animals  on  the  islands.  We  do  not  know  how  many  males  there  are. 
We  do  not  know  how  many  females  there  are,  and  we  do  not  know  how 
many  are  destroyed  annually.  We  have  no  knowledge  of  that  sort  to 
appeal  to,  and,  of  course,  we  must  rely  upon  experience  alone.  But  we 
have  a  very  large  experience. 

The  President.  --  Are  the  seals  counted?  I  suppose  one  does  not 
know  their  numbers. 

Mr  Carter.  -      No,  attempts   have   been   made    to    estimate  their 
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numbers  in  ways  like  these.  Those  occupying  a  space,  say,  of  100  feet 
square  would  be  counted,  and  then  the  whole  area  would  be  ascer- 
tained, and  upon  the  assumption  that  each  100  feet  contained  as  many, 
a  computation  of  that  sort  would  be  made;  but  all  accounts  now  agree 
that  all  methods  relied  upon  for  the  purpose  of  determining  what  the 
precise  number  is,  are  only  misleading.  You  can  say  that  there  is 
more  than  1,000,000,  but  whether  there  are  2,000,000  or  3,000,000, 
or  4,000,000  or  5,000,000  no  man  knows  or  can  know. 

Conjectures  have  been  made  and  the  fact  has  been  stated  by  observers 
based  on  conjecture,  and  those  statements  have  received  a  certain  degree 
of  credence;  but  the  result  of  the  evidence  is  that  it  is  impossible  to  deal, 
with  any  approach  even  to  precision,  with  the  numbers  there  are;  and 
the  failure  to  reach  accuracy  is  so  complete,  that  it  is  best  not  to  rely 
upon  any  attempts. 

The  President.  —  As  a  matter  of  fact,  the  herdsman  does  not  know 
much  of  his  herd  except  killing  part  of  the  increase? 

Mr  Carter.  —  He  does  not  know  how  many  there  are,  that  is  very  cer- 
tain ;  he  knows  there  are  a  great  number  there. 

Now,  I  have  said  that  you  can  make  a  draft,  or  that  a  draft  can  be 
made,  from  this  particular  herd  of  100,000.  Now,  the  evidence  of  that 
is  this.  The  Russians  discovered  those  Islands  in  1786  or  1787.  They 
did  not  know,  or,  if  they  did  know,  paid  no  attention  to,  the  laws  of 
nature  in  reference  to  the  increase  of  these  animals  or  the  decrease  of 
them;  and  they  made  indiscriminate  drafts  upon  them,  taking  both 
males  and  females,  and  governed,  probably,  by  the  consideration  of  the 
state  of  the  market,  —  how  many  the  market  would  take  profitably.  Of 
course,  it  would  not  do  to  throw  a  good  many  on  the  market;  that 
would  not  be  profitable.  But  this  sort  of  indiscriminate  attack  upon 
them  very  soon  greatly  reduced  the  numbers  of  the  herd.  They  then 
found  themselves  compelled  to  take  notice  of  the  fact  that  the  animal 
was  polygamous,  and  it  was  only  by  the  exercise  of  care  and  attending 
to  natural  laws  that  they  could  preserve  this  valuable  race.  They  then 
began  to  confine  their  drafts  to  young  males;  and,  finally,  established  a 
system  under  which  the  draft  was  wholly  limited  to  young  males,  and 
that  system  was  fully  and  perfectly  established  somewhere  about 
1846. 

The  President.  —  That  system  was  not  established,  then,  under  the 
first  Russian  ukase  of  1799,  or  even  during  the  greater  part  of  the  second 
Ukase  of  1821? 

Mr  Carter.  --  No,  not  perfectly  established.     It  was  not. 

The  President.  —  But  it  was  established  in  the  Russian  times  before 
the  American  possession? 

Mr  Carter.  -  -  Yes ;  fully  established  for  20  years  before  the  Ameri- 
cans took  possession  of  it.  They  then  confined  their  drafts  to  young 
males  in  various  numbers  ranging  from  30,000  to  40,000,  or  therea- 
bouts. 
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The  President.  -  -  And  the  females  were  never  slaughtered  even  be- 
fore pelagic  sealing? 

Mr  Carter.  —  IS'o;  not  after  this  system  was  established  by  Russia. 

The  President.  -  -  What,  then,  be  came  of  those  females? 

Mr  Carter.  --  Well,  they  lived  their  natural  lives  and  died,  subject  to 
such  attacks  as  were  made  upon  them. 

The  President.  —  They  were  never  taken,  you  mean? 

Mr  Carter.  —  They  were  never  taken;  but,  of  course,  a  female  might 
be  taken  without  damage  if  she  had  completed  her  period  of  reproductive 
usefulness  and  become  barren.  But  that  is  a  fact  which  cannot  be  ascer- 
tained, and  so  they  were  not  taken.  The  drafts  were  confined  to  some- 
thing like  30,000  to  40,000  under  that  system,  taking  from  them  no 
larger  number  than  that.  The  numbers  of  the  herd  greatly  increased ; 
and  towards  the  close  of  the  Russian  occupation  the  size  of  the  drafts 
was  increased  to  much  over  30,000  or  40,000,  sometimes  going  as  high 
as  50,000  to  75,000. 

Senator  Morgan.  —  Were  those  drafts  on  the  herd  always  regulated 
by  the  Russian  Government  before  the  United  States  got  possession  of  it? 

Mr  Carter.  —  They  were  regulated  by  the  company  that  had  control 
of  the  islands.  They  fixed  on  an  annual  amount  to  be  taken  each  year, 
and  directed  the  slaughter  to  be  confined  to  that  number. 

Senator  Morgan.  --By  authority? 

Mr  Carter.  —  By  authority  ot  the  company,  not  by  the  authority  of 
the  Russian  Government,  as  far  as  I  am  aware. 

Senator  Morgan.  —  Well,  it  operated  as  a  rule  of  action. 

Mr  Carter.  — Yes;  a  perfect  rule  of  action  to  those  on  the  islands, 
certainly. 

Towards  the  close  of  the  Russian  occupation,  as  I  have  said,  larger 
drafts  were  made  from  50,000  to  75,000,  and  yet,  notwithstanding  those, 
at  the  time  the  islands  passed  into  the  possession  of  the  United  States, 
in  1867,  the  herds  were  probably  larger  than  they  had  been  before,  during 
a  knowledge  of  them  by  man.     So  that  it  is  easily  inferrable  from  this 
that  a  larger  draft,  even,  than  a  number  varying  from  50,000  to  75,000 
annually,  might  be  taken.     When  they  passed  into  the  control  of  the 
United  Slates,  and  during  the  year  1868,  there  was  no  regular  autho- 
rity established  upon  the  islands,   and  consequently   the   islands  were 
open  to  predatory  incursions  of  all  sorts,  and  expeditions   went  there 
and  made  raids  upon  the  islands,  if  raids  they  could  be  called.  There  was 
nobody  there  to  prevent  their  going,  and  they  took  an  enormous  number. 
The  President.  -  -  The  Russian  lessees  had  no  more  power. 
Mr  Carter.  -  -  The  Russians  had  no  authority  to  prevent  it,  and  the 
United  States  had,  as  yet,  established  no  authority. 

The  President.  -  -  Was  the  Russian  Company  dissolved. 
Mr  Carter.  —  No,  but  it  had  no  longer  any  title  to  the  breeding  places. 
The  President.  —  And  there  was  no  new  American  Company  formed 
Mr  Carter.  —  No,  no  new  American  Company  was  formed,  and  the 
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United  States  Government  had  established  no  authority.  There  was  a 
period  of  lawlessness  there.  Anybody  could  do  as  he  pleased.  There 
was  a  sort  of  interregnum,  so  to  speak.  That  was  availed  of  by  many 
persons,  who  made  an  indiscriminate  attack,  or,  to  some  extent,  an  in- 
discriminate attack  upon  the  seals.  They  took  in  numbers,  in  that  year, 
about  240  000. 

Mr  Justice  Harlan.  —  What  year  was  that? 

Mr  Carter.  —  1868.  They  tried  to  confine  themselves,  even  then, 
to  the  taking  of  males;  and  they  were  aided,  in  that  effort,  and  greatly 
aided,  in  that  effort,  and  the  seals  were  greatly  spared,  by  the  great 
natural  aversion  which  the  natives,  who  did  the  driving,  had  acquired 
against  killing  a  female.  The  establishment  of  the  system,  its  long 
maintenance  upon  the  island,  of  saving  the  females,  and  its  obvious 
benefits  and  utility  -  -  its  manifest  necessity  to  a  preservation  of  the 
herd  —  the  natives  had  become  so  habituated  to  that  they  had  acquired 
an  aversion  to  killing  females,  and  that  aversion  had  a  beneficial  effect, 
even  during  this  period  of  unregulated  capture.  Still,  it  is  not  impro- 
bable, and  there  is  some  evidence  to  show  that  there  were,  perhaps, 
30000  or  40000  females  taken  at  that  time.  Subsequently  to  that  the 
United  States  established  its  authority,  leased  the  property  to  a  Com- 
pany by  a  lease,  one  of  the  regulations  of  which  gave  the  United  States 
power  to  control  the  numbers  that  should  be  taken  annually,  and  under 
that  the  lessees,  from  the  first,  began  to  take  100000  young  males  a 
year. 

The   President.   —   Can   the  Government    fix    the    number    every 
year? 

Mr  Carter.  —  Every  year. 

The  President.  — And  alter  the  number  every  year? 
Mr  Carter.  --  And  alter  the  number  every  year. 
The  President.  —  Without  an  indemnity  to  the  Company. 
Mr  Carter.  —  Absolutely  at  its  own  pleasure,  and  it  has  agents  there 
for  the  purpose  of  observing  the  condition  of  the  herd,  in  order  to  enable 
it  to  exercise  that  discretion  the  more  wisely. 

I  may  further,  in  reference  to  the  slaughter  of  females  and  with 
reference  to  the  protection  against  it,  say  that  the  United  States,  upon 
acquiring  the  sovereignty  over  the  islands,  passed  laws  making  it  a  penal 
offence  to  kill  any  female  --  it  is  a  penal  offence  to  kill  any  seal  at  all 
without  this  authority,  but  a  penal  offence  to  kill  any  female  under  any 
circumstances. 

The  President.  —  Is  that  in   the  concession  to  the  lessee  —  is  it 
written  down  in  the  grant  that  they  are  not  to  kill  females. 
Mr  Carter.  -  -  I  will  not  say. 

The  President.  —  Since  no  other  person  has  authority  to  kill  a  seal, 
and  there  are  laws  against  sealing,  if  the  only  ones  who  have  authority  to 
kill  a  seal  are  the  Company,  then  the  Company  must  be  interdicted  killing 
females. 

68 


—  434 

Mr  Carter.  -  -  It  is  interdicted  by  the  law.  There  is  a  statute  of  the 
United  States  which  hinds  even  the  action  of  the  Executive  Government. 
The  Excutive  Government  of  the  United  States  could  not  give  authority  to 
kill  female  seal.  It  is  a  crime. 

Mr  Justice  Harlan.  —  Some  of  the  Arbitrators  wish  to  know  whether 
the  concession  granted  to  this  Company  was  granted  by  the  Executive 
Department,  under  the  authority  of  an  Act  of  Congress. 

Mr  Carter.  —  It  was.  There  was  a  special  Act  of  Congress  providing 
that  the  islands  might  be  le  ased  out,  and  a  provision  made  for  putting  the 
privilege  up  to  auction,  and  obtaining  the  highest  bidder.  The  lease 
was  executed  in  pursuance  of  those  provisions. 

Mr  Phelps.  --  There  was  a  royalty  reserved. 

Mr  Carter.  —  Yes.  The  Government  was  compensated  in  two 
forms ;  first,  by  a  lump  sum  paid  annually,  and  then  by  a  royalty  upon 
each  seal  killed. 

Lord  Hannen.  —  It  was  only  the  source  of  the  lease  that  we  wanted 
to  get  at,  whether  it  was  under  the  direct  power  of  an  Act  of  Parlia- 
ment, or  whether  it  was  done  by  the  Executive. 

Mr  Carter.  —  Done  by  the  Executive  Department  of  the  Government 
under  the  authority  and  in  the  discharge  of  its  duty  imposed  upon  it  by  the 
Act  of  Congress. 

The  President.  —  By  a  special  Act  of  Congress? 

Mr  Carter.  —  By  a  special  Act  of  Congress. 

The  President.  —  A  special  Act  made  for  that,  not  for  this  Company, 
but  for  the  fact  of  leasing? 

Mr  Carter.  —  Yes. 

Mr  Justice  Harlan.  --  It  is  the  Act  of  the  1st  of  July,  1870,  page  93  of 
volume  I  of  the  appendix. 

The  President.  —  The  fact  of  leasing  to  such  Company  was  the  mere 
action  of  the  Executive? 

Mr  Carter.  —  Yes,  under  the  authority  of  the  Act  of  Congress. 

(The  Tribunal  then  adjourned  for  a  short  time.) 

The  President.  —  Mr  Carter,  we  are  ready  to  hear  you. 

Mr  Carter.  —  When  the  Tribunal  rose  for  its  recess,  I  was  stating 
that,  as  a  matter  of  fact  it  was  possible  to  take  100000  young  males  from 
the  herd  without  diminishing  its  normal  numbers. 

Mr  Justice  Harlan.  —  Are  you  speaking  of  that  which  is  done  now, 
or  in  the  past? 

Mr  Carter.  --  1  was  taking  this  herd  at  its  maximum  amount.  That 
is,  I  assume,  if  man  withholds  his  hands,  the  size  of  the  herd  will  reach 
a  certain  maximum  beyond  which  it  will  not  go.  If  left  to  natural  causes, 
exclusive  of  the  operation  of  man ,  the  size  of  the  herd  will  reach  a 
natural  maximum,  and  that  beyond  that  it  will  not  go.  At  that  maximum r 
if  man  interferes  and  confines  his  draft  of  them  to  young  males,  he  will 
take  100000  annually  without  diminishing  the  normal  numbers  of  the 
herd.  The  first  drafts,  of  course,  will  diminish  the  numbers  by  the 


—  435  — 

number  that  is  taken ;  but,  after  the  first  year  or  two,  it  will  then  remain 
the  same. 

I  had  stated,  as  supporting  that  view,  that  drafts  to  the  extent  of 
50000  to  75000  had  been  taken  under  the  Russian  Government, 
and  that  the  [size  of  the  herd  had  increased  from  a  depressed  con- 
dition into  which  it  had  been  thrown,  it  had  increased  under  that  draft. 
So  that  at  the  time  when  it  passed  into  the  American  occupation,  its 
numbers  were  as  large,  if  not  larger,  than  they  had  ever  been  known  to 
be.  I  had  spoken  of  the  irregular  and  indiscriminate  draft  in  1868  of 
240  000  in  one  year ;  that  then,  when  the  United  States  came  into  possess- 
ion, its  lessees  began  by  taking  100000  in  1869,  or  rather  the  lessees 
took  for  the  first  time  in  1871.  In  1871  they  took  this  draft  of  100000 
annually.  They  continued  to  take  that  draft  of  100000  annually  till 
1887,  a  period  of  17  years;  and  it  was  not  until  1884  that  any  percept- 
ible diminution  in  the  size  of  the  herd  was  observed. 

Now,  let  us  see  what  fortunes  the  herd  had  been  subjected  to  in  the 
course  of  that  period  of  17  years  ;  and  that  introduces  me  to  the  subject 
of  pelagic  sealing  and  the  attack  which  it  has  made  upon  it.  If  the  mem- 
bers of  the  Tribunal  will  turn  to  page  366  of  the  case  of  the  United  States, 
they  will  see  there  the  commencement  of  another  kind  of  attack  by  the 
hand  of  man ;  and  that  is  by  pelagic  sealing.  That  practice  of  pelagic 
sealing  began  in  1872.  In  speaking  of  pelagic  sealing,  I  do  not  mean  that 
pelagic  sealing  which  had  been  carried  on  always  by  the  Indians  on  the 
coast,  --  I  class  that  kind  of  pelagic  sealing  with  the  causes  of  diminu- 
tion which  proceed,  like  natural  enemies,  from  causes  other  than  the 
hand  of  man.  It  had  assumed  the  normal  maximum  with  that  element 
of  diminution  prior  to  the  time  which  I  have  taken  into  consideration. 

Now,  in  1872  this  practice  of  pelagic  sealing  by  vessels  fitted  out  for 
that  purpose  began.  The  capture  in  the  first  year  was  small,  —  1000  skins 
and  something  over. 

General  Foster.  --In  the  North  Pacific  Ocean. 

Mr  Carter.  —  I  know  they  were  ten  years  in  the  North  Pacific ;  but,  still, 
it  is  a  diminution  of  this  herd,  just  as  much  as  if  that  had  taken  place  in 
the  Behring  Sea. 

Now  in  1873  the  amount  of  the  catcb  is  not  given. 

In  1874  it  increased  to  nearly  5000. 

In  1875  it  went  down  again  to  1  646. 

In  1876  it  rose  to  2  042. 

In  1877  to  5  700. 

In  1878  to  9 593. 

In  1879  to  12  500. 

In  1880  to  13  600. 

In  1881  to  13541. 

In  1882  to  17  700. 

In  1883  to  9  195.  That  is  a  reduction  again. 

In  1884  to  14  000. 
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lii  I885to  13000. 
In  1886  to  38  907. 

In  1887  to  33  800,  and  the   increase  after  that  was  still  more 
rapid. 

Now  during  a  period  of  more  than  10  years,  this  draft  of  100,000  by 
the  United  States  of  young  males  was  made  upon  this  herd  without  subs- 
tantial diminution  of  its  numbers.  Now  the  contrary  of  that  will  be  asser- 
ted --at  least  that  proposition  that  I  am  stating  will  not  be  admitted  to 
the  extent  to  which  I  have  staled  it  here.  So  far  as  the  evidence  is  dispu- 
ted on  that  subject  it  will  be  dealt  with  by  Mr  Coudert.  I  have  not  the 
time  to  go  through  the  evidence,  but  nevertheless  I  shall  state]  the  main 
grounds  upon  which  we  proceed. 

The  evidence  shewing,  as  the  United  States  contend,  that  up  to  the  year 
1884  there  was  no  substantial  or  perceptible  diminution  of  the  numbers, 
is  derived  from  the  evidence  of  persons  who  were  on  the  islands,  and  who 
knew  what  the  facts  were.  There  is  no  evidence  to  the  contrary  substan- 
tially contradicting  that. 

There  are  some  vague  and  untrustworthy  conjectures  that  a  diminu- 
tion had  been  observed  prior  to  that  time;  but  the  substantial  evidence,  I 
think  I  am  well  justified  in  assuming,  confirms  the  position  which  I  now 
take,  and  which  is,  that  for  a  period  of  10  years,  and  more,  this  draught 
of  100,000  young  males  was  taken  by  the  United  States  from  this  herd 
without  any  substantial  diminution  of  its  numbers.  At  that  time,  1884, 
it  will  be  seen  that  pelagic  sealing  had  assumed  large  proportions  —  the 
numbers  taken  in  1884  amounting  to  14,000;  in  1885  to  13,000;  and,  as 
I  shall'presently  show  to  the  Arbitrators,  that  entire  number  consisted  subs- 
tantially —  probably  fully  —  of  females,  and  of  course  the  taking  of  such 
a  number  of  females  from  the  herd,  operating  at  once  upon  the  birthrate, 
was  a  factor  of  a  most  important  character.  We  do  not  pretend  that  the 
the  United  States  can  continue  to  take  100,000  young  males  from  that 
herd  if  pelagic  sealing  is  permitted.  It  is  perfectly  certain  that  it  cannot. 
If  pelagic  sealing  is  carried  to  any  great  proportions  such  as  taking  5,000 
or  10,000,  annually,  it  would  be  perfectly  impossible  for  the  United  States 
to  take  the  number  of  100,000  young  males  —  there  is  no  doubt  about 
that.  My  statement  —  my  assertion  —  is  that  if  all  other  attacks  by 
man  —  and  if  pelagic  sealing  —  is  prohibited,  it  is  possible  for  the  Uni- 
ted States  to  take  100,000  young  males  without  any  diminution  of  the 
normal  number  of  the  herd ;  and  experience  proves  it. 

They  did  it  for  10  years  and  upwards  without  any  diminution  in  the 
normal  number  of  the  herd.  After  1884,  or  after  a  little  later  —  in  1887 
-  there  began  to  be  found  a  difficulty  in  finding  this  100,000  young- 
males.  They  were  not  easily  discoverable.  Drives  had  to  be  made 
there  more  frequently  in  order  to  gain  that  number,  and  a  difficulty  was 
experienced  in  getting  it. 

Prior  to  that  time,  the  draft  of  100.000  young  males  was  easy,  and 
still  left  very  large  numbers  of  the  same  class  untouched ;  but  when 
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the  ravages  of  pelagic  sealing  began,  then  the  birth-rale  being  diminished 
the  numbers  of  those  young  males  were  diminished  correspondingly,  and 
then  it  became  difficult  to  find  these  100.000  young  males.  Still  it  was 
done;  the  drafts  were  continued.  They  ought  not  to  have  been,  but 
they  were  continued  until  the  year  1889,  when,  in  consequence  of  the 
difficulty,  and  o  the  certainty  which  had  then  become  manifest,  that  too 
much  of  a  draft  was  being  taken  from  the  herJ,  the  taking  was  stopped 
when  the  number  of  23,000  I  think  -  -  no,  that  was  in  1890  —  the 
taking  was  stopped  when  the  number  of  23,000  had  been  reached. 

Senator  Morgan.  -  -  Who  stopped  it? 

Mr  Carter.  —  The  authorities,  the  people  upon  the  island. 

Senator  Morgan.  —  By  the  order  of  the  Secretary  of  the  Treasury? 

Mr  Carter.  By  the  order  of  the  Government  Agent  on  the 
island,  overseeing — having  charge  of  the  interests  of  the  United  States  on 
the  island ;  and  being  clothed  with  the  discretionary  power  that  the 
United  States  retained  under  the  leases ,  of  diminishing  the  number 
whenever,  in  his  judgment,  it  was  thought  to  be  necessary;  the  time  had 
arrived  when  he  thought  it  would  be  necessary  to  take  a  smaller  num- 
ber, and  he  stopped  the  killing  absolutely  when  23.000,  or  so,  had  been 
reached. 

Senator  Morgan.  --Was  that  in  1889  or  1890? 

Mr  Carter.  —  In  1890.  I  thought  in  the  first  place  it  was  1889, 
but  during  the  three  years  preceding  that  time  there  had  been  more 
and  more  difficulty  in  easily  finding  a  hundred  thousand  young  males 
to  be  taken.  If,  at  that  time,  due  consideration  had  been  'given  to  the 
subject  of  pelagic  sealing  —  due  account  taken  of  the  enormous  ravages 
which  it  was  making  upon  the  trade,  it  would  have  been  the  part  of 
prudence  to  have  stopped  at  that  time.  But  the  subject  was  new.  The 
practice  of  pelagic  sealing  was  comparatively  new,  and  it  did  not  chal- 
lenge closely  the  attention  of  either  the  lessees  of  the  islands  or  the  Go- 
vernment until  it  had  reached  considerable  proportions.  And  let  me  say 
also  that  it  was  not  until  the  year  1883  that  any  pelagic  sealers  had  ven- 
tured into  BehringSea;  the  drafts  made  by  the  pelagic  sealers  prior  to 
that  time  had  been  made  in  the  North  Pacific  Ocean  alone,  south  of  the 
Aleutian  islands.  In  1883,  however,  a  single  vessel  entered  Behring 
sea.  She  was  successful  there,  and  that  success  prompted  similar  efforts, 
and  in  subsequent  years  the  practice  of  entering  Behring  Sea  greatly 
increased.  But  from  what  I  have  said,  I  think  is  quite  clear  that  it  is 
possible,  if  pelagic  sealing  were  prohibited,  to  take  100,000  young  males 
anually.  What  I  mean  by  that  is,  that  the  regular  normal  increase 
of  that  herd  which  is  applicable  to  the  uses  of  mankind,  and  which  can 
be  taken  without  diminishing  the  stock,  amounts,  we  may  say,  to 
100,000  young  males  annually.  It  may  go  something  beyond  that,  but 
as  far  as  the  evidence  goes,  I  think  that  figure  is  substantially  correct.  I 
rather  think  that  a  larger  draft  than  that  could  have  been  made;  but  the 
evidence  goes  to.  show,  at  least,  that  that  draft  could. 
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In  1885  to  131(00. 
In  1886  to  38  907. 

In  1887  to  33 800,  and  the   increase  after  that  was  still  more 
rapid. 

Now  during  a  period  of  more  than  dO  years,  this  draft  of  100,000  by 
the  United  States  of  young  males  was  made  upon  this  herd  without  subs- 
tantial diminution  of  its  numbers.  Now  the  contrary  of  that  will  be  asser- 
ted --at  least  that  proposition  that  I  am  stating  will  not  be  admitted  to 
the  extent  to  which  I  have  staled  it  here.  So  far  as  the  evidence  is  dispu- 
ted on  that  subject  it  will  be  dealt  with  by  Mr  Coudert.  I  have  not  the 
time  to  go  through  the  evidence,  but  nevertheless  I  shall  state]  the  main 
grounds  upon  which  we  proceed. 

The  evidence  shewing,  as  the  United  States  contend,  that  up  to  the  year 
1884  there  was  no  substantial  or  perceptible  diminution  of  the  numbers, 
is  derived  from  the  evidence  of  persons  who  were  on  the  islands,  and  who 
knew  what  the  facts  were.  There  is  no  evidence  to  the  contrary  substan- 
tially contradicting  that. 

There  are  some  vague  and  untrustworthy  conjectures  that  a  diminu- 
tion had  been  observed  prior  to  that  time;  but  the  substantial  evidence,  I 
think  I  am  well  justified  in  assuming,  confirms  the  position  which  I  now 
take,  and  which  is,  that  for  a  period  of  10  years,  and  more,  this  draught 
of  100,000  young  males  was  taken  by  the  United  States  from  this  herd 
without  any  substantial  diminution  of  its  numbers.  At  that  time,  1884, 
it  will  be  seen  that  pelagic  sealing  had  assumed  large  proportions  —  the 
numbers  taken  in  1884  amounting  to  14,000;  in  1885  to  13,000;  and,  as 
I  shall'presently  show  to  the  Arbitrators,  that  entire  number  consisted  subs- 
tantially —  probably  fully  —  of  females,  and  of  course  the  taking  of  such 
a  number  of  females  from  the  herd,  operating  at  once  upon  the  birthrate, 
was  a  factor  of  a  most  important  character.  We  do  not  pretend  that  the 
the  United  States  can  continue  to  take  100,000  young  males  from  that 
herd  if  pelagic  sealing  is  permitted.  It  is  perfectly  certain  that  it  cannot. 
If  pelagic  sealing  is  carried  to  any  great  proportions  such  as  taking  5,000 
or  10,000,  annually,  it  would  be  perfectly  impossible  for  the  United  States 
to  take  the  number  of  100,000  young  males  —  there  is  no  doubt  about 
that.  My  statement  —  my  assertion  —  is  that  if  all  other  attacks  by 
man  —  and  if  pelagic  sealing  —  is  prohibited,  it  is  possible  for  the  Uni- 
ted States  to  lake  100,000  young  males  withoul  any  diminulion  of  the 
normal  number  of  the  herd;  and  experience  proves  it. 

They  did  it  for  10  years  and  upwards  without  any  diminulion  in  the 
normal  number  of  the  herd.  After  1884,  or  after  a  lillle  later  —  in  1887 
—  there  began  to  be  found  a  difficulty  in  finding  this  100,000  young- 
males.  They  were  not  easily  discoverable.  Drives  had  to  be  made 
there  more  frequently  in  order  to  gain  thai  number,  and  a  difficully  was 
experienced  in  gelling  it. 

Prior  to  thai  time,  the  draft  of  100.000  young  males  was  easy,  and 
still  left  very  large  numbers  of  the  same  class  untouched ;  but  when 
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the  ravages  of  pelagic  sealing  began,  then  the  birth-rate  being  diminished 
the  numbers  of  those  young  males  were  diminished  correspondingly,  and 
then  it  became  difficult  to  find  these  100.000  young  males.     Still  it  was 
done;   the  drafts  were  continued.     They  ought  not  to  have  been,  but 
they  were  continued  until  the  year  1889,  when,  in  consequence  of  the 
difficulty,  and  o  the  certainty  which  had  then  become  manifest,  that  too 
much  of  a  draft  was  being  taken  from  the  herd,  the  taking  was  stopped 
when  the  number  of  23,000  I  think  -  -  no,  that  was  in   1890  —  the 
taking  was  stopped  when  the  number  of  23,000  had  been  reached. 
Senator  Morgan.  --Who  stopped  it? 
Mr  Carter.  —  The  authorities,  the  people  upon  the  island. 
Senator  Morgan.  —  By  the  order  of  the  Secretary  of  the  Treasury? 
Mr  Carter.          By   the  order   of   the  Government   Agent   on    the 
island,  overseeing — having  charge  of  the  interests  of  the  United  States  on 
the   island ;  and  being  clothed   with  the  discretionary  power  that  the 
United  States  retained  under  the  leases,   of  diminishing  the  number 
whenever,  in  his  judgment,  it  was  thought  to  be  necessary;  the  time  had 
arrived  when  he  thought  it  would  be  necessary  to  take  a  smaller  num- 
ber, and  he  stopped  the  killing  absolutely  when  23.000,  or  so,  had  been 
reached. 

Senator  Morgan.  --Was  that  in  1889  or  1890? 
Mr  Carter.  -  -  In  1890.     I  thought  in  the  first  place  it  was  1889, 
but  during  the  three  years  preceding  that  time  there  had  been  more 
and  more  difficulty  in  easily  finding  a  hundred   thousand  young  males 
to  be  taken.     If,  at  that  time,  due  consideration   had  been  'given  to  the 
subject  of  pelagic  sealing  —  due  account  taken  of  the  enormous  ravages 
which  it  was  making  upon   the  trade,  it   would  have   been  the  part  of 
prudence  to  have  stopped  at  that  time.     But  the  subject  was  new.     The 
practice  of  pelagic  sealing  was  comparatively  new,  and  it  did  not  chal- 
lenge closely  the  attention  of  either  the  lessees  of  the  islands  or  the  Go- 
vernment until  it  had  reached  considerable  proportions.     And  let  me  say 
also  that  it  was  not  until  the  year  1883  that  any  pelagic  sealers  had  ven- 
tured into  BehringSea;  the  drafts  made  by  the  pelagic  sealers  prior  to 
that  time  had  been  made  in  the  North  Pacific  Ocean  alone,  south  of  the 
Aleutian  islands.     In  1883,  however,  a  single  vessel  entered  Behring 
sea.     She  was  successful  there,  and  that  success  prompted  similar  efforts, 
and  in  subsequent  years  the  practice  of  entering  Behring  Sea  greatly 
increased.     But  from  what  I  have  said,  I  think  is  quite  clear  that  it  is 
possible,  if  pelagic  sealing  were  prohibited,  to  take  100,000  young  males 
anually.     What  I  mean   by  that  is,  that  the  regular    normal  increase 
of  that  herd  which  is  applicable  to  the  uses  of  mankind,  and  which  can 
be  taken   without  diminishing    the  stock,   amounts,    we    may  say,   to 
100,000  young  males  annually.     It  may  go  something  beyond  that,  but 
as  far  as  the  evidence  goes,  I  think  that  figure  is  substantially  correct.     I 
rather  think  that  a  larger  draft  than  that  could  have  been  made;  but  the 
evidence  goes  to.  show,  at  least,  that  that  draft  could. 
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Fifth.  Omitting  from  view  as  being  inconsiderable,  such  killing  of  seals  as  is 
carried  on  by  Indians  in  small  boats  from  the  shore,  there  are  two  forms  of  capture 
at  present  pursued  :  that  carried  on  under  the  authority  of  the  United  States  upon 
the  Pribilof  islands,  and  that  carried  on  at  sea  by  vessels  with  boats  and  other  ap- 
pliances. 

Sixth.  The  killing  at  the  Pribilof  Islands  if  confined,  as  is  entirely  practicable, 
to  a  properly  restricted  number  of  non-breeding  males,  and  if  pelagic  sealing  is 
prohibited,  does  not  involve  any  danger  of  the  extermination  of  the  herd  or  of  ap- 
preciable diminution  in  its  normal  numbers.  It  is  far  less  expensive  than  any  other 
mode  of  slaughter,  and  furnishes  the  skins  to  the  markets  of  the  world  in  the  best 
condition. 

That  fact  is  incontestable.  The  expense  of  killing  seals  where  they 
come  upon  the  land  and  where  they  may  be  killed  at  the  rate  of  thousands 
in  a  single  day,  must  be  far  less  than  that  carried  on  by  means  of  fitting 
out  vessels  and  sending  them  with  boats  and  appliances  on  different 
voyages. 

And  furnishes  the  skins  to  the  markets  of  the  would  in  the  best  condition. 

That  is  fully  substantiated  by  the  high  prices  which,  in  the  market, 
the  skins  of  seals  killed  on  the  Pribilof  Islands  bear.  --This  difference 
is  very  substantial. 

The  killing  at  these  Islands  since  the  occupation  by  the  United  States  has  been 
restricted  in  the  manner  above  indicated. 

That  is  by  the  killing  of  a  certain  number  of  non-breeding  males. 

It  has  been  the  constant  endeavour  of  the  United  Slates  to  carefully  cherish  the 
seals  and  to  make  no  draft  except  from  the  normal  and  regular  increase  of  the 
herd.  If  there  has  at  any  time  been  any  failure  in  carrying  out  such  intention,  it 
has  been  from  some  failure  to  carry  out  instructions  or  want  of  knowledge  respec- 
ting the  condition  of  the  herd. 

The  United  States  are  under  the  unopposed  influence  of  the  strongest  motive, 
that  of  self  interest,  'to  so  deal  wuh  the  herd  as  to  maintain  its  numbers  at  the 
highest  possible  point.  The  annual  draft  made  at  the  islands  since  the  occupation  of 
the  United  States  has  been  until  a  recent  period  100,000.  This  draft  would  be  in 
no  way  excessive  were  it  the  only  one  made  upon  the  herd  by  man. 

Now  I  have  said  that  if  the  killing  by  the  United  States  has  not  been 
confined  to  this  number  which  is  consistent  with  the  preservation  of  the 
herd,  it  hasbeen  from  some  failure  to  carry  out  instructions  upon  the 
island  or  from  some  want  of  knowledge  in  respect  of  the  actual  condition 
of  the  herd.  The  United  States,  and  its  lessees  as  well,  are  under  the 
influence  of  the  strongest  possible  motive  to  prevent  any  diminution 
of  the  number  of  the  herd.  Of  course,  it  is  only  the  plainest  of  fools  that 
kills  the  goose  that  lays  the  golden  eggs.  Here  is  a  property  of  prodi- 
gious value;  the  annual  income  derivable  from  it  is  very  large.  That  an- 
nual income  can  be  made  permanent  only  upon  the  condition  that  the 
normal  numbers  of  the  herd  are  retained.  It  is  to  the  interest  therefore 
of  the  United  States  to  prevent,  at  all  limes,  any  danger  to  those  num- 
bers beyond  that  which  they  can,  with  perfect  safety,  sustain.  Self 
intertes  is  surely  a  strong  enongh  motive  as  to  that.  It  is  that  inte- 
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rest  which  operates  everywhere  upon  men  and  induces  caution  every 
where;  and  of  course  it  is  a  more  powerful  incentive  to  caution  than  any 
provisions  which  laws  could  make;  and  what  is  the  interest  of  the  United 
States  is  the  interests  of  the  lessees  as  well.  The  United  States  has  adopt- 
ed the  policy  wisely  of  leasing  out  these  lands  on  long  leases  of  20  years. 
The  lessees  agree  to  pay  a  large  lump  sum  annually  for  that  lease. 
Of  course  it  is  in  a  high  degree  their  interest  that  the  herd  should  be 
maintained  at  its  highest  possible  numbers.  The  pursuit  of  any  other 
policy  would  be  ruinous  to  them.  They  also  are  under  the  unopposed 
influence  of  the  strongest  motive  which  can  operate  upon  men  that  of 
self  interest. 

Seventh.  Pelagic  sealing  has  three  inseparable  incidents. 

1.  The  killing  cannot  be  confined  to  males;  and  such  are   the  greater  facilites 
for  taking  females  that  they  comprise  three-fourths  of  the  whole  catch. 

2.  Many  seals  are  killed  or  fatally  wonnded,  which  are  not  recovered.     At  least 
one-fourth  as  many  as  are  recovered  are  thus  lost. 

3.  A  large  proportion  of  the  females  killed  are  either  heavy  with  young,  or  have 
nursing  pups  on  the  shore.     The  evidence  upon  these  points  is  fully  discussed  in 
Appendix. 

Now  in  pelagic  sealing,  with  its  inseparable  incidents  in  the  catch, 
there  can  be  no  discrimination  exercised.  Every  seal  is  killed  that  can 
be  found.  No  distinction  of  sex  can  be  ascertained.  All  that  is  conced- 
ed ;  and,  in  point  of  fact,  the  amount  of  the  catch  is,  as  we  maintain 
fully  three-fouths  females. 

Now  the  evidence  upon  that  point,  and  the  conflicting  evidence  upon 
that  point,  will  be  more  fully  discussed  by  my  brother  Coudert;  I  have 
time  only  to  call  the  attention  of  the  members  of  the  Tribunal  to  its  lead- 
nig  features.  In  the  first  place,  what  should  we  suppose  to  be  true  from 
the  probabilities  of  the  case  ?  Here  is  a  herd  which  consists,  from  the  fact 
of  its  highly  polygamous  character,  and  from  the  fact  that  one  male  suf- 
fices for  anywhere  from  twenty  to  forty  or  fifty  females,  and  from  the 
fact  that  for  a  long  series  of  years  there  has  been  a  large  annual  draft  on 
the  islands  from  the  males  alone,  the  condition  in  which  the  herd  is  found 
is  one  where  the  females  greatly  outnumber  the  males  -  -  three  or  four 
to  one,  probably,  at  least;  therefore  in  the  ordinary  course  of  things  the 
catch  of  females  ought  to  outnumber  the  males,  three  or  four  to 
one. 

In  the  next  place,  during  a  very  considerable  portion  of  time  which  is 
occupied  by  pelagic  sealing  —  that  is,  while  the'seals  are  on  their  north- 
erly migration  --  the  females  are  heavy  with  young,  more  easily  approac- 
hed, and  more  easily  killed.  Then  what  is  the  evidence  upon  the  sub- 
ject? The  evidence  given  on  our  side  by  a  multitude  of  depositions,  to 
which  I  cannot  refer  because  I  have  not  lime,  and  have  not  embraced  that 
as  the  part  of  the  subject  with  which  I  was  to  deal  —  but  the  general 
purport  of  the  evidence  which  it  all  tends  to  prove,  is,  that  the  catch  of 
females  is  as  much  as  80  for  90  per  cent  of  the  whole  catch.  That  is 
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derived  from  individuals  who  are  engaged  in  pelagic  scaling,   and  who 
say  that  that  is  the  amount  of  the  catch. 

In  the  next  place,  we  have  the  evidence  of  the  Furriers  who  handle  Ihe 
skins,  and  who  know  perfectly  well  -  -  can  tell  by  a  glance  —  the  differ- 
ence between  the  skin  of  a  female.  They  handle  the  whole  catch,  the 
pelagic  catch,  and  the  catch  on  the  islands;  and  in  this  pelagic  catch 
their  evidence  tends  to  shew,  and  does  shew,  that  the  proportion  of 
females  is  very  much  greater  than  7o  per  cent. 

Then  we  have  a  very  large  amount  of  conflicting  affidavits;  our  affi- 
davits, (the  affidavits  used  by  the  United  States),  making  the  amount 
70  or  80  per  cent  —  and  then  a  great  many  affidavits  introduced  into  the 
case  by  Great  Britain.  These  latter,  somewhere,  place  the  number  of 
females  at  all  proportions.  I  might  briefly  allude  to  that,  for  I  ran  over 
these  affidavits  to  see. 

There  were  26  witnesses  whose  depositions  were  given  on  the  part  of 
Great  Britain,  all  of  whom,  stated  that  the  catch  of  females  was  larger 
than  that  of  males;  and  of  those  26  witnesses,  19  agree  that  the  propor- 
tion that  the  females  bore  to  the  whole  catch,  was  60  per  cent  —  one 
witness  placing  it  as  high  as  80  per  cent  of  the  whole  catch. 

There  were  35  witnesses  who  said  that  the  number  of  males  and 
females  \vere  about  alike.  There  were  38  who  stated  that  there  were 
more  males  than  females  taken,  stating  it  generally  in  that  way;  and  then 
there  were  30  who  stated  that  there  were  sometimes  more  females  and 
sometimes  more  males  taken.  There  were,  as  I  have  already  said,  19 
witnesses  testifying  lhat  over  60  per  cent  of  females  were  taken. 

Now,  putting  that  all  together,  it  does  not  tend  to  displace  even  the 
conclusion  established  on  the  part  of  the  United  States,  especially 
including  that  of  the  furriers,  fortified  as  it  is  by  the  probabilities  of  the 
case,  that  ;at  least  75  per  cent  of  the  pelagic  catch  is  composed  of 
females. 

In  the  next  place,  there  are  in  pelagic  sealing  (and,  of  course,  it  must 
be  so)  a  great  many  fatally  wounded  who  are  not  recovered.  Now,  the 
general  purport  of  the  evidence  (I  cannot  discuss  it,  or  state  its  details)  is 
to  the  effect  that  at  least  one-quarter  of  the  number  of  seals  that  are 
wounded  and  who  are  eventually  killed  —  that  one-quarter  of  the  number 
struck  are  wounded,  at  least,  without  being  recovered.  The  other  fact 
which  I  have  stated  as  an  inseparable  feature  is  that  a  large  proportion 
of  the  females  that  are  killed  are  either  heavy  with  young  or  nursing- 
females.  Those  that  are  killed  on  their  migrations  north  to  the  Pribilof 
islands  are,  of  course,  heavy  with  young  because  the  birth  takes  place  in 
a  day  or  two  always  after  they  land.  They  appear  to  land  only  when  the 
exigency  is  forced  upon  the  female  of  giving  birth.  So  that  they  are 
heavy  with  young;  and  the  affidavits  here  will,  when  the  members  of  the 
Tribunal  come  to  read  them,  give  sickening  details,  which  I  do  not  pro- 
pose to  dwell  upon  now,  respecting  this  killing  of  females  heavy  with 
young.  They  are  skinned  upon  the  decks  of  the  vessels  immediately, 
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and  the  young  drop  out  bleeding,  bleating  and  crying  upon  the  decks  of 
the  vessels,  and  remain  in  that  condition,  —  sometimes  they  are  kept 
there  in  that  condition  for  days.  Then,  after  they  have  given  birth  to 
their  young  on  the  islands,  the  females  require  to  go  out  to  sea  for  the 
purpose  of  procuring  food  in  order  to  sustain  their  young;  and  they  go 
long  distances.  No  one  knows  just  how  far;  but  distances  as  great,  pro- 
bably, as  loO  miles.  They  have  been  found  and  killed  at  such  distances 
as  that  from  the  islands  when  the  breasts  showed  that  they  were  nursing- 
females  when  on  shore.  The  details,  again,  are  very  horrible  and  sick- 
ening there  of  killing  these  animals,  mammalia  with  breasts,  and  milk 
and  blood  flowing  on  the  decks  of  the  vessels.  Incidents  like  those  serve 
to  give  a  sort  of  horror  to  the  practice ;  but  I  do  not  dwell  upon  them 
here,  because  I  am  only  giving  before  the  Tribunal  those  material  facts 
which  I  shall  bring  to  bear  on  this  question  of  property. 

Now  this  recital  of  the  principal  facts  which  it  is  needful  to  take  into 
consideration  in  considering  the  question  of  property  embraces  these 
features  which  I  think  are  placed  quite  beyond  any  contradiction  by  the 
evidence.  One.  That  the  seal  is  a  mammal,  highly  polygamous,  but 
producing  one  only  at  a  birth;  its  rate  of  increase,  therefore,  is  excee- 
dingly slow.  Two.  It  is  defenceless  against  attack  on  land  and  easily 
captured  at  sea.  Three.  The  present  attack  upon  it  is  not  by  a  few 
barbarians  as  in  former  times;  but  it  is  by  the  whole  world,  and  that 
attack  is  stimulated  by  the  very  high  profit  which  may  be  gained  from 
any  successful  venture  in  taking  seals.  Four.  The  race  may  be  exter- 
minated by  man  upon  either  land  or  sea. 

Now,  as  to  the  land.  Of  course,  it  is  admitted  that  they  can  be 
exterminated  by  the  United  States  almost  at  one  blow.  The  seals  are  on 
these  islands,  absolutely  within  the  power  of  man  for  the  period  of  5  to  6 
months  every  year,  and  they  could  all  be  killed,  and  if  any  victims 
remain  after  an  indiscriminate  slaughter  of  one  year,  why  they  could  be 
slaughtered  in  the  next,  and  it  would  take  but  two  or  three  short  years 
absolutely  to  exterminate  that  animal  as  a  commercial  fact.  A  few  scat- 
tered individuals  might  undoubtedly  remain,  but  they  would  amount  to 
nothing.  Nobody  would  pursue  them,  and  so  far  as  they  constitute  an 
ingredient  in  the  commerce  of  the  world,  and  so  far  as  they  constitute 
a  bounty  of  nature  useful  to  man,  they  could  be  absolutely  exterminated 
in  two  or  three  years  if  the  United  States  chose  to  do  so  by  an  exercise 
of  their  power  on  these  islands.  They  can  also  be  exterminated  by  pur- 
suit at  sea.  That  may  not  be  admitted  on  the  other  side;  but  the  Mem- 
bers of  the  Tribunal  will  see  that  that  fact  is  absolutely  beyond  dispute. 
Why,  the  Counsel  for  Great  Britain  put  themselves  in  the  position  that 
this  herd  will  not  stand  a  draft  of  100,000  young  males  even,  that  a 
draft  of  that  character  is  destructive  to  it.  Now,  we  do  not  think  so. 
We  think  it  will  stand  that.  Of  course,  there  is,  as  I  have  already  said,  a 
certain  number  of  young  males  which  may  be  taken  without  injury  to 
the  herd.  We  think  it  ranges  as  high  as  100,000.  We  agree,  of  course, 
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that  if  you  go  beyond  a  certain  number  of  young  males  you  do  begin  to 
destroy  the  herd,  because  you  do  not  have  enough  to  answer  the  purpo- 
ses of  reproduction.  You  must  have  sufficient  males  for  that  purpose. 
Our  position  is  that  that  number  is  as  high  as  100,000;  but  the  position 
on  the  part  of  Great  Britain  is  that  that  is  too  great  a  draft,  -  -  that  it 
will  not  stand  100,000;  and  they  offer  what  they  conceive  to  be  evidence 
tending  to  show  that  it  will  not  stand  that  draft.  They  point  to  the  limi- 
ted drafts  which  Russia  made  on  the  herd  while  the  islands  were  in  her 
occupation,  and  say  that  Russia  was  more  prudent  in  this  particular. 
They  [there  think  that  they  find  somewhere  in  the  evidence  in  this  case 
circumstances  tending  to  show  that  that  herd  began  to  be  diminished 
before  pelagic  sealing  was  introduced.  That  means,  of  course,  that, 
according  to  them,  the  herd  will  not  stand  a  draft  of  100,000  young  males 
annually.  If  it  will  not  stand  the  draft  of  100,000  young  males  annually, 
what  draft  of  females  will  it  stand?  Why,  under  pelagic  sealing  that 
has  already  reached  a  figure  between  60,000  and  70,000  a  year,  and 
when  we  take  into  consideration  the  number  that  are  killed  but  not 
recovered,  we  must  consider  that  the  whole  of  that  60,000  represents 
females. 

The  President.  —  Have  you  any  average  of  the  number  killed  by 
American  fishermen. 

Mr  Carter.  —  This  is  all  included. 

The  President.  —  It  was  not  included  in  the  number  you  gave  us, 
was  it? 

Mr  Carter.  -  -  Yes. 

The  President.  —  No,  not  in  the  table. 

Mr  Justice  Harlan.  —  You  will  see  otherwise  in  the  note  at  the  bot- 
tom of  the  page,  I  think. 

Mr  Carter.  —  I  thought  that  the  evidence  we  had  on  both  sides 
embraced  both.  In  page  207  of  the  Report  of  the  British  Commissioners 
will  be  found  such  evidence  as  we  had  in  the  case  showing  the  catch  of  the 
United  States  vessels.  I  thought  that  was  included  in  the  pelagic  catch 
which  I  have  read  from  the  tables,  but  I  am  corrected  in  that  particular 
and  find  that  it  does  not ;  and  so  this  table  from  which  I  read  must  be 
increased  by  adding  to  it  the  amount  of  the  American  catch,  whatever  it 
may  be,  in  order  to  give  the  true  figure.  In  reference  to  the  American 
catch,  the  materials  for  ascertaining  it  and  getting  hold  of  the  real  amount 
are  very  imperfect,  and  they  cannot  be  relied  upon. 

Sir  Charles  Russell.  —  I  think  the  figures  at  page  207  of  the  British 
Commissioners  Report  include  all  that  are  caught  by  pelagic  sealers. 

Mr  Carter.  --It  includes  their  computation  of  all. 

Sir  Charles  Russell.  —  Yes. 

Mr  Carter.  —  There  is  a  difference,  however,  between  the  American 
Report  and  the  British  Report  as  to  the  amount  of  pelagic  catch  of  Cana- 
dian sealers. 

Sir  Charles  Russell.  •—  It  purports  to  include  all. 


—  4-43  — 

Mr  Carter.  —  It  purports  to  include  all. 

Mr  Justice  Harlan.  —  The  table  you  read  shows  62,900  skins  in  1891. 
The  table  in  the  British  Report  shows  for  the  same  year  68, 000. 

Mr  Carter.  —  Yes,  of  course;  there  are  discrepancies,  but  it  is  larger 
for  that  year.  So  far  as  those  questions  are  material  as  to  amounts,  those 
details  of  the  evidence  will  be  dealt  with  by  my  brother  Coudert  when  he 
comes  to  deal  with  the  evidence  ;  but  the  point  to  which  I  wish  to  draw 
the  attention  of  the  Arbitrators  here  is  this,  that  it  is  perfectly  manifest 
that  the  race  can  be  exterminated  by  pelagic  sealing  as  well  as  sealing  on 
the  land.  It  may  take  longer  to  do  it,  but  it  can  be  done,  because,  if  the 
herd  will  not  stand  a  draft  of  100,000  young  males  annually,  surely  it 
cannot  stand  a  draft  of  50,000  females  annually  or  anything  like  it.  It 
could  not  stand  the  killing  of  5,000  females  annually,  because  the  killing 
of  a  female  operates  at  once  on  the  birth  rate,  and  would  do  so  from  year 
to  year.  I  think  it  would  be  demonstrable.  I  cannot  go  through  it  now, 
that  on  the  assumption  upon  which  my  learned  friends  go,  the  herd 
will  not  stand  a  draft  of  100,000  young  males  annually,  that  it  will  not 
stand  a  draft  of  5,000  young  females  annually,  and  I  say  that  this  herd  is 
capable  of  being  exterminated  from  a  commercial  point  of  view  as  much 
by  pursuit  on  the  sea  as  by  capture  on  the  land. 

Mr  Justice  Harlan.  —  What  is  the  life  of  one  of  these  seals? 

Mr  Carter.  —  Well,  I  believe  their  productive  life  is  taken  to  be  about 
18  years. 

Sir  Charles  Russell.  —  Where  do  you  find  that? 

The  President.  —  Of  the  female  seals? 

Mr  Carter.  —  Of  the  female  seals  ;  I  think  in  the  Report  of  the  Ame- 
rican Commissioners.  That  is  their  opinion  based  on  their  exami- 
nation. 

The  President.  —  Then  that  would  be  an  average  of  about  fifteen  young 
ones. 

General  Foster.  —  I  think  it  is  tiwelve  to  fourteen  years. 

Mr  Justice  Harlan.  —  My  recollection  of  the  evidence  is  that  the  ave- 
rage life  is  put  down  at  fifteen  years  —  the  entire  life. 

The  President.  -  -  Then  tbat  would  be  ten  or  a  dozen  young  ones 
each  on  an  average. 

Mr  Carter.  --  I  suppose  so,  yes. 

Now  let  me  call  the  attention  of  the  members  of  the  Tribunal  to  the 
striking  difference  between  dealing  wilh  a  herd  of  fur  seals  like  this,  in 
the  point  of  keeping  up  their  numbers,  and  dealing  with  polygamous 
domestic  animals.  If  you  take  polygamous  domestic  animals  of  any  sort, 
sheep,  horses,  cattle,  fowls,  they  can  be  raised  all  over  the  surface  of  the 
globe.  There  is  hardly  a  spot  on  the  globe  where  they  cannot  be  success- 
fully produced.  If  there  is  a  great  demand  for  them  in  the  market,  that 
stimulates  their  production;  and  immediately  there  is  a  saving  of  the 
females  for  the  purpose  of  increasing  the  production ;  and  the  numbers 
that  are  taken  for  the  purposes  of  the  market  will  be  taken  from  the 
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males.  The  consequence  is  there  is  an  immense  increase  in  the  numbers, 
and  that  increase  can  be  carried  on  indefinitely;  and,  of  course,  the  mar- 
ket is  soon  glutted.  It  ceases  to  be  an  object  to  increase  the  numbers  of 
them  and  rather  the  object  is  to  decrease  the  numbers;  so  that,  in  the 
case  of  domestic  animals,  you  may  kill  females  without  any  difficulty 
whatever,  whenever  the  condition  of  the  market  demands  it,  or  makes  it 
such  as  to  be  profitable  to  do  so,  and  human  cupidity  is  stimulated.  They 
are  increased,  and  will  be  continued  to  be  increased  until  it  ceases  to  be 
a  profit  to  raise  them.  So  that  there  need  be  no  rules  or  precautions 
with  regard  to  the  killing  of  females  in  regard  to  the  ordinary  polygamous 
domestic  animals,  because  they  can  be  multiplied  to  an  extent  that  is  per- 
fectly indefinite  ;  and  that  multiplication  will  be  produced  whenever  it  is 
to  the  profit  of  the  raisers  of  them  to  produce  them. 

With  these  animals  however  the  case  is  very  different.  There  are 
only  four  places  on  the  globe  where  this  particular  species  is  produced, 
and  the  demand  far  exceeds  the  supply,  and,  of  course,  the  idea  neces- 
sarily is  not  only  to  preserve  the  present  normal  numbers  but  increase 
them  if  you  can.  But  you  cannot  increase  them  beyond  a  certain  point. 
You  cannot  do  anything  beyond  saving  all  the  females  you  have  got ;  that 
is  the  utmost,  and  beyond  that  you  cannot  move  a  step.  But  you  can 
keep  up  to  that  point  and  every  motive  and  every  reason  in  the  world  con- 
nected with  the  preservation  of  the  numbers  of  the  herd  unite  to  condemn 
the  slaughter  of  any  single  female  unless  she  is  barren.  You  cannot  kill 
one  of  them  without  diminishing,  pro  tanto,  the  numbers  of  the  herd,  and 
those  are  the  narrow  conditions  in  which  you  are  confined  in  reference 
to  this  particular  animal  owing  to  the  circumstance  that  there  are  but  four 
places  in  the  habitable  globe  where  it  can  be  produced.  You  have  to 
accept  the  conditions  that  nature  offers  you  and  content  yourself  with 
them,  and  make  the  most  you  can  out  of  them. 

Now,  having  shown  the  difference  between  these  animals  and  ordinary 
domestic  animals  of  a  polygamous  character,  let  me  point  out  the  dif- 
ference between  these  animals  and  wild  animals,  notoriously  wild,  such  as 
the  birds  of  the  air,  wild  ducks,  or  the  fishes  of  the  sea,  such  as  the  mac- 
kerel, the  herring,  the  menhaden  and  all  those  fishes  which  constitute 
food  for  man,  or  which  men  use  for  other  purposes  and  upon  which  he 
makes  prodigious  attacks. 

There  you  cannot  confine  yourself  to  the  annual  increase,  because  you 
don't  know  it,  and  you  cannot  separate  it  from  the  stock.  You  cannot 
tell  males  from  females ;  you  do  not  know  whether  there  are  any  more 
males  than  females  and  there  is  no  reason  why,  in  making  your  draughts 
upon  such  animals  as  that,  that  you  should  make  your  draughts  from 
males  rather  than  females.  You  know  of  no  reason  and,  therefore,  there 
is  no  kind  of  husbandry  that  can  be  practised  with  reference  to  the  wild 
animals  of  the  description  I  have  mentioned.  That  is  one  of  the  distin- 
guishing features  between  this  particular  wild  animal,  the  seal,  and  other 
wild  animals  over  which  man  has  no  control.  With  the  seal,  if  man 
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does  his  duty  and  accomodates  himself  to  the  laws  of  nature  and  obeys 
the  laws  of  nature  he  can  practise  a  husbandry  and  obtain  the  whole 
benefit. 

The  animal  is  made  capable  of  affording,  without  diminishing  the 
stock,  what  he  wants.  With  other  wild  animals,  such  as  ducks,  fish, 
and  wild  game,  he  can  practise  no  such  husbandry  at  all. 

Here  it  will  be  observed  how  nature  seems  to  take  notice  of  the  impo- 
tence of  man  and  furnish  remedies  that  he  is  incapable  of  applying. 

In  the  case  of  the  animals  of  which  I  spoke,  nature  furnishes  a  means 
of  perpetuating  their  species  in  two  directions.  In  the  first  place  in  the 
prodigious  numbers  which  are  produced.  Take  the  herring,  the  macke- 
rel, the  menhaden  or  cod.  They  do  not  produce  one  at  a  birth,  but 
one  million.  They  produce  enough  not  only  to  supply  all  the  wants  of 
man,  but  all  the  wants  of  perhaps  one  hundred  other  races  of  fishes  that 
feed  upon  them.  They  inhabit  the  illimitable  spaces  of  the  sea.  Their 
numbers  are  illimitable-  Their  sources  of  food  are  illimitable,  and  their 
reproductive  powers  are  illimitable  also;  and,  therefore,  man  may  [in- 
vade them  as  he  pleases,  and  make  such  drafts  upon  them  as  he  pleases  ; 
but  he  does  not  approach  any  destruction  of  them. 

There  is  another  mode  inwhich  nature  remedies  and  supplies  the  im- 
potence of  man  to  preserve  these  animals,  and  that  is  the  facility  she  gives 
them  for  escaping  capture. 

Take  the  fish  of  the  sea,  or  the  birds  of  the  air.  They  can  escape. 
Man  cannot  take  them  at  his  will.  Sometimes  they  may  come  within  the 
range  of  his  destructive  capacity,  but  the  great  body  of  them  do  not. 

With  the  seals  it  is  otherwise.  The  have  no  defence.  They  are 
obliged,  by  the  necessities  of  their  nature,  to  spend  at  least  five  mouths  of 
every  year  within  the  power  of  man,  where  he  can  slaughter  them  directly, 
if  he  chooses,  and  while  at  sea,  even,  they  cannot  escape  the  pursuit  of 
man,  as  the  evidence  distinctly  proves. 

Now  the  distinctions  between  the  domestic  tribes  of  polygamous  ani- 
mals, and  the  distinction,  between  the  other  wild  animals  are  extremely 
important  to  be  observed,  and  all  bearing  on  this  questions  of  property. 

Senator  Morgan.  —  Do  you  remember  any  other  fur-bearing  animal 
besides  the  fur-seal  or  the  rabbit  which  is  susceptible  of  this  husbandry 
of  which  you  speak. 

Mr  Carter.  —  I  do  not  know  of  any.  I  hear  voices  which  I  suppose 
are  those  of  my  learned  friends  referring  to  the  sea-otter,  but  you  cannot 
practise  any  husbandry  with  reference  to  the  sea-otter.  He  never  puts 
himself  within  the  power  of  man;  he  escapes  him  and  he  evades  him.  It  is 
the  hardest  thing  in  the  world  to  get  him,  and  there  is  an  increasing  dif- 
ficulty in  doing  to  from  year  to  year;  yet  such  is  the  value  of  the  sea- 
otter,  that  man  has  already  almost  exterminated  that  animal. 

The  President.  —  Do  you  refer  to  the  sea-otter  fisheries  which  were 
provided  for  in  the  treaties  on  the  same  lines  as  the  fur-seal  fisheries. 

Mr  Carter.  —  They  are  protected  by  the  laws  of  the  United  States  in 
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the  same  way.  They  were  part  of  the  fisheries  which  constituted  the 
wealth  of  these  northern  seas  originally.  The  were  at  an  early  period  al- 
most the  principal  element  in  point  of  value  in  these  fisheries;  and  the 
sea-otter  was  originally  of  more  consequence  to  Russia  than  the  fur-seal 
by  far.  Even  when  his  number  was  considerably  less,  the  value  attached 
to  his  skin  was  very  great;  but  as  the  numbers  of  the  seals  increased,  and 
those  of  the  sea-otter  diminished,  then  the  seal  as  a  race  far  out-stripped 
the  sea-otter. 

The  President.  -  -  1  mean  you  do  not  put  them  upon  the  same  line. 

Mr  Carter.  —  No,  I  do  not.  Man  has  no  means  of  preserving  the 
sea-otter,  as  far  as  I  know. 

He  is  either  to  abstain  from  the  use  of  the  animal  altogether,  or  else, 
perhaps,  submit  to  his  extermination ;  and  that  is  the  case  with  some  ani- 
mals which  you  cannot  protect.  Take  the  canvasback  duck  of  America. 
That  is  a  very  valuable  bird,  a  very  abundant  bird,  it  was  as  long  as  a  small 
attack  was  made  on  its  number.  50  years  ago,  before  there  were  any 
railroads  and  the  means  of  transporting  the  canvasback  duck  after  he 
was  killed  were  small,  the  draft  made  on  his  numbers  was  very  small, 
and  confined  to  the  localities  where  he  was  found.  Consequently,  the 
canvasback  duck  was  extremely  abundant.  But  now  he  can  be  trans- 
ported 5,000  miles  without  injury ;  and,  therefore,  he  is  offered  to  the 
whole  world  and  furnishes  the  banquets  of  the  whole  world.  The  whole 
world  makes  its  attack  upon  the  bird.  There  are  laws  which  endea- 
ravour  to  protect  him  to  a  certain  degree,  but  they  cannot  protect  him 
against  the  cupidity  aroused  by  such  a  demand;  and,  therefore,  he  is 
rapidly  disappearing.  There  are  some  animals  so  valuable,  and  the 
demand  for  them  so  great,  and  the  means  of  protecting  them  so  little,  that 
you  must  either  give  up  the  pursuit  of  them  altogether,  or  consent  to 
their  practical  extermination. 

In  other  words,  they  have  all  the  characteristics  of  wild  animals, 
and  none  of  the  characteristics  of  tame  animals.  You  cannot  practise 
any  husbandry  in  regard  to  them.  No  man,  and  no  nation,  can  say  to 
the  rest  of  the  world  that  he  or  it  has  a  mode  of  dealing  with  them 
which  will  enable  him  to  take  the  annual  increase  whithout  destroying 
the  stock.  1  shall  make  use  of  that  hereafter,  and  you  see  now  the 
important  bearing  that  it  has  upon  it.  No  ma  nand  no  nation  can  say 
with  regard  to  the  principal  races  of  fish  in  the  sea  that  they  can  protect 
them  if  they  are  in  danger  of  destruction.  They  cannot  say  that  we  can 
enforce  by  our  power  a  limitation  of  the  annual  draft  to  the  annual 
increase.  There  may  be  some  fish  as  to  which  that  may  be  perhaps 
said,  and  when  more  accurate  knowledge  is  had  of  the  habits  of  fish 
it  may  come  to  be  ascertained  that  the  inhabitants  of  some  shores  can 
protect  some  races  of  fish  which  resort  to  them,  provided  other  per- 
sons are  required  to  keep  their  hands  oil'. 

The  President.  -  -  And  that  would  give  a  right  of  appropriation  in 
your  view  ? 
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Mr  Carter.  —  Yes.  That  would  immediately  tend  that  way,  —  yes, 
directly,  —  it  would  tend  in  that  direction  whenever  that  power  exists. 
That  would  be  the  tendency  of  my  argument,  and  I  am  glad  to  see 
that  the  learned  President  grasps  it. 

The  consequence  of  these  facts  is  that  the  fur-seal  cannot  maintain 
itself  against  unrestricted  human  attack.  It  cannot  do  it.  That  is 
admitted  here.  We  have  a  joint  report  by  all  these  Commissioners  which 
is  to  the  effect  that  the  fur-seal  is  at  present  in  the  process  of  extermina- 
tion, and  that  is  in  consequence  of  the  hand  of  man.  The  treaty  itself 
under  which  you  are  sitting  admits  the  necessity  of  regulations  designed 
to  prevent  extermination.  The  cause  of  this  diminution  the  grounds  and 
reasons  which  are  working  the  extermination  of  the  seal  are  disputed 
between  us.  My  learned  friends  upon  the  other  side  say  it  is  this  catch- 
ing, this  taking  of  the  seals  on  the  islands  that  is  causing  it.  We  say 
it  is  the  pursuit  of  them  by  pelagic  sealers;  but  whatever  the  causes 
there  is  no  dispute  between  us  as  to  the  fact.  These  seals  are  being 
exterminated,  and  that  means  that  the  race  cannot  maintain  themselves 
against  the  hand  of  man  unless  the  assaults  of  man  are  in  some  manner 
restricted  and  regulated.  As  I  have  already  shown  that  consequence  of 
the  inability  of  the  race  to  maintain  itself  is  inseparable  from  the  killing 
of  females.  That  race  cannot  maintain  itself  unless  the  slaughter  of 
females  is  prohibited.  It  is  a  mammal  producing  one  at  a  birth.  The  rate 
of  increase  is  extremely  slight  and  that  increase  can  be  cut  down  by  a 
very  small  annual  killing  of  the  mothers  from  which  the  offspring  is  pro- 
duced. This  inability  of  the  race,  this  infirmity  of  the  race  to  hold  its 
own  in  presence  of  the  enormous  temptation  to  this  slaughter  which  is 
held  out  to  man  is  inseparable  from  the  slaughter  of  females.  The  kil- 
ling of  males  if  it  were  excessive  would  produce  the  same  effect.  No 
doubt  about  that.  We  do  not  dispute  or  deny  that.  All  we  say  is  that 
you  can  carry  the  killing  of  males  to  a  certain  point  without  any  injury 
whatever. 

The  President.  —  Mr  Carter,  may  I  beg  to  ask  you  a  question? 

Mr  Carter.  -  -  Certainly. 

The  President.  —  The  American  Company,  the  lessees  of  the  Pribi- 
lol  Islands,  consider  the  fur-seals  as  their  property  or  the  property  which 
they  are  to  dispose  of  according  to  the  grant  by  the  United  States.  If 
they  consider  that  they  have  a  direct  right  to  these  animals,  do  you  not 
tliink  they  have  reason  to  complain  that  the  United  States  allow  pelagic 
fishing  by  some  of  their  fishermen  on  the  American  coasts,  and  can  you 
state,  as  a  matter  of  fact,  whether  the  Company  or  the  lessees  have 
applied  to  the  United  States  Government  to  make  an  enactment  to  pre- 
vent that  fishing,  that  pelagic  sealing,  according  to  the  right  which  has 
been  given  to  them?  If  I  understand  well  your  purport,  and  if  your  pur- 
port is  the  same  as  the  lessees  of  the  American  Company,  it  is  an  injury 
to  them  that  pelagic  sealing  should  be  carried  on  and  practical  destruction 
of  female  seals  be  carried  on  by  American  fishermen.  Do  you  not  think 
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Mr  Carter.  — That  there  would  be  a  moral  right  in  the  lessees  to  call 
upon  the  United  States  to  exercise  that  authority  to  preserve  this  herd 
for  they  might  argue  :  "  If  you  did  exercise  that  authority  this  herd  would 
be  in  a  condition  in  a  few  years  to  give  us  instead  of  60,000  a  hundred 
thousand.  " 

Senator  Morgan.  —  If  you  will  allow  me,  the  Congress  of  the  United 
States  which  has  but  recently  adjourned  lias  made  a  provision  of  law  by 
which  all  of  the  statutes  that  now  apply  to  the  Behring  Sea  shall  be  extended 
in  their  full  force  over  any  area  of  waters  that  might  be  determined  by 
this  Tribunal  as  being  within  the  prohibition  or  within  the  regulations 
which  they  have  prescribed.  The  Congress  of  the  United  States  have 
prepared  in  advance  so  as  to  extend  their  penal  and  other  laws  over  the 
area  that  this  Tribunal  is  to  determine  upon.  It  has  done  all  that  can  be 
done  under  the  circumstances. 

Sir  Charles  Russell.  —  That  was  merely  a  provision  to  enable  the 
United  States  to  give  legal  effect  to  any  regulations,  if  any,  that  should  be 
enjoined  by  this  Tribunal. 

Senator  Morgan.  —  That  was  in  the  hope  of  a  proper  adjustement  of 
this  question. 

Mr  Carter. — It  was  a  looking  forward  on  the  part  of  the  United  States 
to  a  concurrence  in  any  measures  which  this  Tribunal  might  adopt  which 
would  insure  the  preservation  of  the  fur-seal. 

The  President.  — What  I  wanted  to  come  to,  if  you  will  allow  me  to 
make  my  point  a  little  more  clear,  is  this  :  according  to  the  5th  question 
Of  our  article  6,  we  have  to  determine  whether  there  is  a  right  of  properly 
and  protection  in  these  seals.  I  think  your  contention  is  that  there  is  a 
legal  right  of  property  and  protection. 

Mr  Carter.  —  Yes;  it  is. 

The  President.  —  That  is  for  the  United  States ;  but  you  do  not 
admit  of  a  legal  right  or  a  moral  righl  for  the  lessees  of  the  United  States 
to  claim  the  right  of  property  and  protection.  I  think  what  Mr  Senator 
Morgan  just  explained  accounts  for  that. 

Mr  Carter.  —  Yes. 

The  President.  —  I  wanted  to  make  the  distinction  clear. 

Mr  Carter.  -  -  Yes ;  I  apprehend.  If  these  islands  were  not  in  the 
possession  of  the  United  States  Government,  but  were  in  the  possession 
of  private  individuals,  I  think  there  would  be  a  moral  right  on  Ihe  part  of 
those  individuals  to  call  upon  the  United  States  Government  to  exercise 
its  powers  on  the  high  seas  to  prevent  the  destruction  of  those  seals. 

The  President.  -  -  That  is  what  the  United  States  demand  from  us 
to-day? 

Mr  Carter.  — It  is  what  the  United  States  demand  from  you  to-day. 
It  is  what  I  am  now  endeavoring  to  show  to  this  Tribunal.  1  am  taking 
one  slep,  and  that  is  to  say  that  the  United  States  has  a  right  of  property 
there.  My  next  step  will  be  that  having  that  right  of  property,  they  have 
a  right  to  go  there  with  force  and  protect  it ;  and  my  next  step  will  be  that 
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if  they  have  not  the  right  to  go  there  with  force  and  protect  it,  you  ought 
to  pass  some  regulation  giving  them  that  right. 

The  President.  —  Then  they  do  not  protect  their  own  property  as 
yet  against  the  pelagic  sealing. 

Mr  Carter.  —  They  do  not  protect  their  own  property  as  yet,  for  the 
reason  that  they  do  not  want  to  disturb  the  peace  of  the  world. 

The  President.  —  Would  it  disturb  the  peace  of  the  world  if  they 
were  to  act  against  their  own  citizens  engaged  in  pelagic  sealing? 

Mr  Carter.  —  No,  not  at  all;  and  we  continue  to  act  against  our  own 
citizens. 

The  President.  —  No,  you  do  not  do  that.     You  do  not  act  against 
your  own  citizens  everywhere. 

Mr  Carter.  —  So  far  as  our  Laws  go. 

The  President.  —  I  say  your  Laws  do  not  go  as  far  as  your  conten- 
tion. 

Mr  Carter.  —  No;  the  Laws  do  not  go  as  far  as  our  contention  goes. 
The  Congress  of  the  United  States  is  a  different  body  from  the  executive 
department  of  the  United  States.  The  executive  department  of  the  United 
States  submits  questions  of  law,  takes  its  position,  here.  I  am  here  for 
the  purpose  of  arguing  them.  Perhaps  the  Congress  of  the  United  States 
might  not  have  gone  through  all  the  processes  of  reasoning  which  I  have 
gone  through.  They  act  upon  their  own  views  and  upon  their  own 
conclusions.  They  'have  taken  the  ground  and  have  evinced  their  inten- 
tion of  protecting  these  fur-seals,  and  protecting  them  for  their  own  bene- 
fit, against  the  attacks  of  pelagic  sealing,  from  whatever  quarter  —  their 
own  citizens  or  others.  They  may  have  understood  that  their  powers 
were  confined  to  Behring  Sea,  and  therefore  limited  their  jurisdiction  to 
the  Behring  Sea.  They  may  have  acted  upon  that  assumption  —  an 
erroneous  one,  in  my  judgment. 

Mr  Justice  Harlan.  —  The  President  refers  to  the  failure  of  Congress 
to  enact  a  statute  forbidding  American  citizens  from  taking  seals  on  the 
North  Pacific.  Supposing  that  Congress  could  pass  such  a  law,  and  did, 
what  effect  would  that  have  upon  the  pelagic  sealing,  if  the  subjects  of 
Canada  were  left  at  liberty  to  pursue  it  ? 

The  President.  -  -  That  is  another  question. 

Mr  Carter.  — It  would  tend,  possibly,  to  diminish  the  attacks,  to  some 
extent;  how  much,  would  be  a  question.  Of  course,  it  might  be  argued 
by  the  Congress  of  the  United  States,  it  might  be  said  by  Congressmen, 
"  if  all  the  world  is  to  be  permitted  to  go  up  there  and  take  the  seals,  we 
might  as  well  let  our  own  citizens  go.  We  will  not  protect  the  seals 
against  attacks  by  our  own  citizens  if  other  people  are  to  be  allowed  to 
attack  them.  ' 

The  President.  -  -  You  want  to  convince  us  first  and  the  American 
Congress  afterwards,  while  you  ought  to  convince  the  American  Congress 
lirst  and  us  afterwards.  That  is  what  I  mean.  It  is  merely  a  point  in 
my  mind. 
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Mr  Carter.  —  That  the  American  Congress,  after  this  Tribunal  shall 
have  established  American  rights,  will  hesitate  at  all  in  exercising  the 
utmost  degree  of  protection,  is  scarcely  to  be  apprehended. 

The  President.  —  But  it  might  have  been  in  argument  before  us 
that  the  American  Congress  had  already  admitted  the  right. 

Senator  Morgan.  — You  will  remember  that  Lord  Salisbury,  I  think, 
or  Lord  Rosebery,  in  discussing  the  modus  vivendi  which  is  now  governing 
this  matter,  made  the  objection  that  the  British  Government  and  the  Ame- 
rican Government  would  be  tying  their  hands  by  agreeing  upon  the  prohi- 
bition of  pelagic  sealing  during  the  pendency  of  this  litigation,  and  per- 
mitting other  nations  to  come  in  and  take  the  seals  at  their  will.  Both 
Governments  had  to  take  the  risk  of  it. 

Mr  Carter.  —  Yes;  that  is  undoubtedly  true.  But  still  the  observa- 
tion of  the  President  is  correct,  namely,  that  if  the  United  States  had  a 
property  in  these  seals  and  a  right  to  protect  them  upon  its  own  posses- 
sions, it  could  at  all  times  have  prevented  its  own  citizens  from  taking 
seals  even  in  the  Northern  Pacific  Ocean.  It  could  have  done  that.  It 
has  not  done  it;  and  so  far  as  that  is  an  argument  bearing  upon  the  me- 
rits of  this  question  of  property,  I  must  allow  it  to  pass  unanswered;  but 
as  to  the  force  and  weight  of  it,  I  must  be  permitted  to  say  that  it  does  not 
seem  to  be  very  significant. 

The  President.  —  It  merely  shows  the  question  is  a  delicate  and  dis- 
puted one. 

Mr  Carter.  —  The  policy  of  passing  laws  of  that  character,  the  direct 
operation  of  which  would  be,  allowing  that  these  pelagic  sealers  were  mere 
marauders,  to  restrain  your  own  marauders  for  the  benefit  of  the  marau- 
ders of  another  nation,  is  not  a  very  obvious  one. 

There  is  one  other  fact  perfectly  indisputable  in  regard  to  pelagic 
sealing,  and  that  is  this  :  the  moment  its  destructive  effect  reaches  a 
point  where  the  maintenance  of  the  industry  on  the  Pribilof  islands 
ceases  to  be  remunerative,  that  is,  when  it  reaches  that  point  where  it  is 
no  longer  worth  while  to  maintain  that  establishment  of  two  or  three 
hundred  Indians  which  are  kept  upon  that  island  —  then  of  course  that 
industry  must  be  given  up;  and  when  that  industry  is  given  up, 
that  population  must  be  withdrawn.  They  cannot  live  there  without 
outside  support.  And  then,  of  course,  all  protection  to  those  islands 
against  the  marauding  incursions  of  people  who  want  to  kill  them  upon 
the  land  is  gone,  and  when  that  guard  is  withdrawn  and  all  protection 
taken  away,  of  course  that  herd  of  seals  is  exterminated.  It  is  extermi- 
nated for  the  United  States.  It  is  exterminated  for  these  lessees.  They 
can  no  longer  get  anything  out  of  it.  It  is  exterminated  for  the  whole 
world.  It  is  exterminated  even  in  respect  to  these  pelagic  sealers,  for 
their  occupation  is  gone  also.  They  are  all  gone,  in  a  common  calamity, 
and  gone  very  quickly,  too,  after  the  guard  is  withdrawn,  and  that  will 
take  place  just  as  soon  as  it  ceases  to  be  profitable  to  maintain  it 
there. 
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Now,  there  is  a  superfluity  of  young  males  newly  born.  That  super- 
fluity of  young  males  can  be  taken  upon  the  islands  and  the  taking  can  be 
limited  to  that,  provided  all  interference  is  prevented  by  sea,  provided 
pelagic  sealing  is  stopped.  That  fact,  although  it  appears  to  be  manifest 
upon  the  face  of  it,  yet  I  do  not  wish  to  have  any  doubt  upon  that  point- 
that  there  is  a  superfluity  of  young  males.  We  say  it  amounts  to 
109000;  but  whether  it  smounts  to  50000  or  100000  or  200000, 
there  is  a  superfluity,  and  that  superfluity  can  be  separated  and  taken 
by  the  United  States  on  those  islands  without  injuring  the  stock.  As  I 
say,  that  seems  to  be  self-evident,  but  I  do  not  know  that  it  will  be 
admitted,  and  I  choose  to  state  one  or  two  circumstances  which  prove  it. 

We  have  witnesses  long  resident  upon  the  islands  and  in  charge  of 
this  business,  who  swore  to  it  ;  but  it  is  proved  by  the  overwhelming 
experience  of  one  hundred  years.  It  is  proved  by  the  fact  that  Russia, 
after  her  occupation  of  the  islands,  and  while  she  did  not  confine  her 
draft  to  this  superfluity  of  males,  adopted  a  course  which  tended  towards 
the  destruction  of  the  herd  and  came  very  near  to  destroying  it.  It  is 
proved  by  the  fact  that  when  she  corrected  her  methods  and  confined 
her  draft  to  this  superfluity,  in  1846,  the  herd  continued  to  increase;  so 
that  when  twenty  years  later  it  passed  into  the  possession  of  the  United 
States,  it  had  reached  as  great  a  magnitude  as  it  had  ever  had.  It  is 
proved,  in  the  next  place,  by  the  experience  of  the  United  States  during 
more  than  ten  years  of  their  occupation,  and  until  the  excessive  drafts 
occasioned  by  the  pelagic  sealing  made  this  draft  of  100000  males  an 
undue  draft  upon  the  herd. 

Therefore  this  statement  is  fully  substantiated  by  the  uniform  expe- 
rience on  the  islands— an  experience  extending  over  a  period  of  one  hun- 
dred years.  It  is  substantially,  I  think,  admitted  by  the  British  Commis- 
sioners themselves. 

In  Section  37,  at  page  7,  of  their  report,  they  say  : 

37.  During  the  early  years  of  the  Russian  control,  the  conditions  of  seal  life  were 
very  imperfectly  understood,  and  but  little  regard  was  paid  to  the  subject.  A'rapid 
diminution  in  the  number  of  seals  frequenting  the  islands,  however,  eventually 
claimed  attention,  and  improvements  of  various  kinds  followed.  Among  the  first 
of  the  morestringent  measuresadoptedwas  the  restrictionof  killing  to  males, which 
followed  from  the  discovery  that  a  much  larger  number  of  males  were  born  than 
were  actually  required  for  service  on  the  breeding  "  rookeries.  "  The  killing  of 
females  was  practically  forbidden  on  the  Pribilof  islands  about  1847,  and  on  the 
Commander  Islands  probably  about  the  same  date. 

I  pass  to  section  41  ; 

41.  It  is  also  noteworthy,  that  for  many  years  previous  to  the  close  of  the 
Russian  control  (probably  from  about  1842)  under  a  more  enlightened  system  of 
management  than  that  of  the  earlieryears,  thenumber  of  seals  resorting  to  theislands 
was  slowly  increasing,  and  that  the  average  number  taken  annually  was  gradually 
raised  during  these  years  fioma  very  lowfigure  to  about  30  000,  without  apparently 
reversing  this  steady  improvement  in  the  numbers  resorting  to  the  islands. 
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I  pass  to  section  116,  on  page  29  : 

116.  It  is,  moreover,  equally  clear,  from  the  known  facts,  that  efficient  protec- 
tion is  much  more  easily  afforded  on  the  breeding  islands  than  at  sea.  The  control 
of  the  number  of  seals  killed  on  shore  might  easily  l>c  made  absolute,  and,  as  the 
area  of  the  breeding  islands  is  small,  it  should  not  be  difficult  to  completely  safe- 
guard these  from  raiding  by  outsiders  and  from  other  illegal  acts. 

And  Section  327  on  page  58  : 

317.  Thus,  on  the  Pribylof  Islands,  one  particular  instance  has  been  recorded, 
when,  in  consequence  of  the  long  persistence  of  field-ice  about  the  islands,  the 
seals  were  very  greatly  depleted.  This  occured  in  1836,  when,  according  to  native 
count,  the  number  of  adult  seals  on  St.  Paul  Island  was  reduced  to  about  4,000, 
and  the  greater  part  of  the  small  number  of  seals  killed  in  that  year  consisted  of 
pups.  Other,  though  less  disastrous  instances,  of  the  same  kind  have  occurred 
since,  and  a  study  of  available  information  respecting  the  amount  and  position  of 
the  ice  in  Behring  Sea  in  various  years  shows  that  such  adverse  conditions  may  re- 
cur in  any  year,  though  probably  seldom  with  the  same  intensity  as  in  1836. 

That  serves  to  show  from  how  Iowa  point  of  numbers  the  seal  herd  on 
the  island,  under  the  practice  of  this  limited  draft  of  young  males,  in- 
creased to  their  subsequent  magnitude. 

I  now  read  section  659,  page  114  : 

659.  The  system  adopted  for  the  regulation  and  working  of  the  Pribylof  Islands 
by  the  United  States'Government,  when  its  control  had  been  established,  and  after 
the  irregular  and  excessive  killing  which  at  first  followed  on  the  witdrawal  of  the 
Russian,  authorities,  was  substantially  that  which  had  gradually  been  introduced 
by  the  Russians,  as  the  result  of  their  prolonged  experience,  but  with  one  very 
important  exception.    This  exception  related  to  the  number  of  seals  allowed  to  be 
killed  annually.     The  number  was  at  this  time  suddenly  and  very  largely  increased, 
being  in  fact  more  than  doubled,  as  is  elsewhere  pointed  out  in  detail;  and  which  the 
experience  of  many  former  years  showed  that  the  Russian  system,  with  a  limited  an- 
nual killing,  might  be  maintained  with  a  reasonable  certainty  of  the  continued  well- 
being  of  the  breeding  grounds,  it  had  in  fact,  according  to  the  best  available  infor- 
mation, resulted  in  a  gradual  and  nearly  steady  increase  in  number  of  seals.     The 
much  larger  number  permitted  to  be  killed  under  the  new  regulations  at  once 
removed  the  new  control  into  the  region  of  experiment. 

That  shows  that  the  former  control,  the  Russian  control,  at  least  resul- 
ted in  a  steady  but  gradual  increase  in  the  number  of  seals. 
I  continue  to  read,  section  660  : 

660.  Theoretically,  and  apart  from  this  question  of  number  and  other  matters 
incidental  to  the  actual  working  of  the  methods  employed,  these  were  exceedingly 
proper  and  well  conceived  to  insure  a  large  continual  annual  output  of  skins  from 
the  breeding  islands,  always  under  the  supposition  that  the  lessees  of  these  islands 
could  have  no  competitors  in  the  North  Pacific.     It  was  assumed  that  equal  or 
proximately  equal  numbers  of  malesand  females  were  born,  that  these  were  subject 
to  equal  losses  by  death  or  accident,  and  that,  in  consequence  of  the  polygamous 
habits  of  the  fur-seals,  a  large  number  of  males  of  any  given  merchantable  age 
might  be  slaughtered  eacli  year  without  seriously,  or  at  all,  interfering  with  the 
advantageous  proportion  of  males  remaining  for  breeding  purposes. 

661.  The  existence  of  the  breeding  rookeries  as  distinct  from  (lie  hauling-grounds 
dl' the  young  males,  or  holluschickie,  was  supposed  to  admit,  and  did  in  former 
years  to  a  great  extent  admit,  of  these  young  males  being  killed  without  disturbing 


—  455  — 

the  breeding  animals.  The  young  seals  thus  "  hauling,"  apart  from  the  actual 
breeding  grounds  were  surronded  by  natives  and  driven  off  to  some  convenient 
place,  where  males  of  suitable  size  were  clubbed  to  death,  and  from  which  the 
rejected  animals  were  allowed  to  return  to  the  sea.  The  carcasses  were  skinned 
on  the  killing  ground;  the  skins  salted,  and  at  a  later  date  bundled  in  pairs  and  ship- 
ped, with  such  duplication  or  checking  of  count  as  might  be  supposed  to  afford 
guarantees  to  the  agents  of  the  Government  and  to  the  lessees  that  the  interests  of 
both  were  fairly  treated. 

662.  There  can  be  no  doubt  that  if  the  number  permitted  to  be  killed  had  been 
fixed  at  an  amount  so  low  as  to  allow  for  exceptional  and  unavoidable  natural  causes 
of  interference  with  seal  life,  and  if  it  had  been  re-arranged  each  year  in  conformity 
with  the  ascertained  conditions,  killing  might  have  been  continued  without  general 
damage  to  the  seal  life  of  the  Pribylof  islands,  and  very  probably  even  with  a  con- 
tinued gradual  increase  in  numbers  of  seal  resorting  to  the  islands  up  to  some 
unknown  maximum  point.  Such  results  might  have  followed,  notwithstanding  the 
practical  imperfection  which  clearly  attached  in  execution  to  these  theoretically 
appropriate  methods,  and  in  spite  of  the  important  change  from  natural  conditions 
which  any  disturbance  in  proportion  of  sexes  involved,  if  the  demands  made  in  the 
matter  of  annual  take  had  been  moderate ;  but  when  the  number  fixed  for  killing 
resulted,  as  has  been  shown,  in  an  average  slaughter  of  over  103,000  seals  it  bore  so 
large  a  proportion  to  the  entire  number  of  animals  resorting  to  the  islands  as  to 
lead  necessarily  in  the  long  run  to  serious  diminution.  This  decrease  continued, 
on  the  whole,  in  an  increasing  ratio,  being  due  not  only  to  the  actual  number 
of  seals  slaughtered,  but  also  to  the  numbers  lost  in  various  ways  incidental  to  the 
methods  of  control  and  modus  operandi  on  the  islands,  which  loss,  though  formerly 
a  matter  of  minor  importance  (because  counted  against  a  large  annual  surplus),  in 
the  face  of  the  greaty  decreased  numbers,  became  a  very  serious  addition  to  the  total 
of  diminution.  In  short,  from  a  transcendental  point  of  view,  the  methods  propos- 
ed were  appropriate  and  even  perfect,  but  in  practical  execution,  and  judged  by 
the  results  of  series  of  years,  they  proved  to  be  faulty  and  injurious. 

The  President.  —  Will  you  be  kind  enough  to  remind  us  of  the  maxi- 
mum annual  number  of  the  slaughter  under  the  Russian  rule? 

Mr  Carter.  —  At  first  it  was  somewhere  in  the  neighborhood  of 
30,000.  In  the  last  years  of  their  occupation,  it  was  increased  some- 
where from  50,000  to  70,000. 

Sir  Charles  Russell.  — You  wilHind,  sir,  a  table  giving  the  figures  on 
page  132  of  the  British  Commissioners  report  beginning  in  1817  and 
going  down  to  1891. 

Mr  Phelps.  —  That  is  mere  assumption. 

Mr  Carter.  —  We  do  not  concede  that  to  be  a  correct  statement. 
It  is  your  statement. 

Sir  Charles  Russell.  —  It  purports  to  be  approximately  a  correct 
statement. 

Mr  Carter.  --It  purports  to  be  that;  in  fact,  it  is  not  even  approxi- 
mately correct. 

The  President. —  You  do  not  know  that  the  Russian  Government  had 
the  same  rule  as  the  American  Government  had  of  fixing  a  limitation  for 
the  annual  taking. 

Mr  Carter.  --It  did  have  the  same  rule. 

The  President. —  The  same  rule  all  the  time? 

Mr  Carter.  —  After  the  system  was  established  of  limiting  the  drafts 
to  the  males. 
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Senator  Morgan.  —  In  1847. 

Mr  Carter.  —  The  learned  arbitrators  will  perceive  from  these  pas- 
sages which  I  have  read  from  the  British  report  that  there  is  a  full  and 
unqualified  concession  that  the  methods  thus  employed  by  the  American 
Government  on  the  islands  are  perfect  in  theory,  and  the  only  defect  in 
relation  to  them  is  in  their  practical  execution ;  and  the  only  particular 
here  in  which  they  mention  a  fault  in  the  execution  of  those  methods  is 
that  they  do  not  confine  the  draft  to  a  sufficiently  low  limit.  What  that 
limit  is  they  do  not  affect  to  say;  but  the  complaint  they  make  of  the 
execution  in  these  methods  is  that  too  large  a  draft  is  drawn.  My  pro- 
position is  that  there  is  a  point  at  which  it  is  perfectly  safe  to  make  a 
draft  without  any  danger  whatever  to  the  herd.  What  that  point  may  be 
is  another  question.  We  say  100000;  and  shall  be  able  to  make  that 
good. 

I  have  gone  thus  far  only  upon  facts  which  I  conceive  either  to  be 
admitted  or  overwhelmingly  established,  established  in  such  a  manner 
that  we  may  say  they  are  beyond  dispute.  There  are  a  good  many  other 
particulars  here  in  which  there  is  very  considerable  conflict  in  the  evi- 
dence. We  have  our  own  assertions  in  respect  to  those  points  upon 
which  this  conflict  exists ;  and  we  shall  endeavor  to  satisfy  the  Arbitra- 
tors that  our  view  is  correct ;  but  at  this  point  I  choose  to  say  that  in  my 
view  they  are  not  material  upon  this  question  of  property.  I  want  to 
state  a  few  of  these  points  which  I  consider  to  be  immaterial  upon  this 
question  of  property.  lean  argue  this  question  of  property  without  con- 
sidering any  of  these  disputed  propositions. 

These  things  are  more  or  less  disputed;  and  I  do  not  base  any  part  of 
my  argument  at  present  upon  them.  In  the  first  place,  it  is  said  that 
not  so  large  a  proportion  as  75  per  cent  of  the  pelagic  catch  is  females. 

If  it  were  not  anywhere  near  that  figure  if  it  was  20  per  cent,  it  would 
answer  all  the  purposes  which  I  desire. 

Second.  It  is  not  agreed  that  so  great  a  number  as  one  quarter  or 
25  per  cent  are  wounded  and  are  not  recovered. 

Third.  It  is  not  agreed  that  females  go  out  for  food  at  great  dis- 
tances upon  the  sea.  Indeed,  I  cannot  say  it  is  agreed  upon  the  side  of 
Great  Britain  that  nursing  females  ever  go  out  for  food. 

Fourth.  It  isnotagreed  that  coition  takes  place  on  theland.  They  assert 
that  it  takes  place  elsewhere. 

It  is  quite  immaterial  where  it  takes  place. 

Fifth.  It  is  asserted  on  the  part  of  Great  Britain  that  more  or  less 
commingling  lakes  place  between  the  Russian  and  the  Alaskan  herds. 

There  is  no  evidence  that  there  is  the  slightest  commingling ;  but  as 
far  as  conjectures  go,  it  is  only  to  the  effect  that  there  may  be  a  commin- 
gling of  some  few  individuals  wholly  unimportant. 

Sixth.  It  is  not  admitted  on  the  part  of  Great  Britain  that  the  seals  slay 
so  long  on  the^Pribilof  Islands  as  the  United  Stales  asserl  that  they  do. 

That  again  is'of  no  importance,  whether  they  stay  there  five  or  four  or 
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three  months ;  if  they  stay  there  long  enough  to  submit  themselves  to 
human  power,  so  that  man  can  take  from  the  actual  increase  without  dis- 
turbing the  stock.  That  answers  all  the  purposes  of  my  argument. 

Again,  it  is  said  that  raids  take  place  upon  the  islands  and  a  point  is 
made  that  a  great  many  of  these  seals  are  lost  not  by  pelagic  sealing  but 
by  illegitimate  raids  upon  the  island  by  sealers  which  the  United  States 
does  not  protect  against. 

That  is  immaterial  whether  there  are  or  whether  there  are  not  for  the 
purposes  of  my  argument ;  but  there  are  not  any  in  our  view  of  any  con- 
sequence. 

And  again,  what  I  have  already  said  that  a  drive  of  100000  young 
males  is  too  large. 

We  do  not  think  it  too  large.  But  what  if  it  is.  We  can  find  out 
the  right  number.  Experience  will  tell  us  that ;  and  of  course  self-interest 
the  strongest  motive  operating  upon  men  will  insure  our  obedience  to  its 
dictates. 

Then  again  it  is  said  that  the  lessees  of  these  islands  are  careless  and 
negligent  in  the  methods  of  taking  these  seals  and  separating  them  and 
driving  them  for  slaughter;  the  assertion  being  that  the  drives  are  too 
long ;  that  they  are  made  in  a  way  that  is  oppressive  to  the  seals ;  that  a 
good  many  of  the  seals  driven  and  which  are  not  fit  for  capture  but  turned 
aside  to  go  back  again  are  so  much  injured  that  they  never  get  back  and 
are  practically  lost  to  the  herd. 

We  conceive  all  those  statements  are  unfounded;  but  even  if  they 
were  true  they  would  not  be  material.  They  would  simply  show  we  had 
been  guilty  of  negligence  there.  There  is  nobody  who  is  under  so  strong 
a  motive  to  practice  diligence  as  we  are,  and  it  is  presumable  certainly  if 
there  are  any  neglects  that  they  will  be  ascertained  and  corrected. 

The  Tribunal  thereupon  adjourned  until  Friday  April  21,  1893,  at 
11,30  a.  m. 
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Mr  Carter.  —  Mr  President,  the  principal  part  of  my  argument 
yesterday  was  devoted  to  a  review  of  the  questions  of  fact  connected  with 
the  nature  and  habits  of  the  fur-seal  and  the  modes  by  which  they  were 
pursued  and  captured,  and  that  review  of  the  facts  led  to  these  conclu- 
sions as  matters  of  fact. 

In  the  first  place,  that  the  United  States,  in  consequence  of  their 
proprietorship  of  the  Pribilof  islands,  had  a  control  over  the  seals  which 
enabled  them  to  take  the  superfluous  increase  and  supply  it  to  the  uses 
of  the  world. 

That  that  opportunity  it  had  always  improved  and  still  improves. 

That  no  other  nation,  nor  the  citizens  of  any  other  nation,  had  the 
power  or  the  ability  to  do  that  thing. 

That  the  race  of  fur-seals  could  not  maintain  itself  against  unregulated 
and  unrestricted  attacks. 

That  it  could  be  destroyed  at  a  blow  almost  upon  the  land,  and  it 
could  also  be  destroyed,  though  not  so  rapidly  upon  the  sea. 

That  all  pelagic  pursuit  of  the  animal  was  necessarily  destructive  in 
ils  tendency,  and,  if  carried  to  any  considerable  extent,  would  work  an 
entire  commercial  extermination  of  the  race  in  a  comparatively  short 
period  of  time. 

That  it  struck  at  once  at  the  stock  and  not  at  the  increase.  Its 
depredations  were  principally  aimed  at  the  females  and  not  at  the  super- 
fluous males  ;  and  that  no  discrimination  could  be  made. 

I  have  now  to  call  attention  to  the  effect,  or  to  the  question  how  the 
question  of  property  is  affected,  by  those  facts  in  the  light  of  the  principles 
which  I  have  endeavoured  to  lay  down  respecting  the  institution  of 
property,  and  the  grounds  and  reasons  upon  which  it  rests.  I  wish  to 
apply  those  principles  to  the  question  of  property  in  the  fur-seals,  and 
bring  to  the  application  of  those  principles  these  conclusions  of  fact  to 
which  I  yesterday  arrived. 

Now  then,  let  me  recall  the  main  proposition  early  established  in  the 
course  of  my  argument,  and  which  I  have  endeavoured  to  keep  in  view 
throughout;  namely  this,  that  the  institution  of  property  extends  to  all 
things  which  embrace  these  three  conditions.  -  -  First,  that  they  are 
objects  of  human  desire,  that  is  to  say  objects  of  utility;  secondly,  that 
they  are  exhaustible,  that  is  that  the  supply  of  them  is  limited,  there  not 
being  enough  for  all;  and,  thirdly,  that  they  are  capable  of  exclusive 
appropriation.  All  things  of  which  those  three  conditions  can  be  predi- 
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cated  are  property,  and  nothing  which  does  not  unite  all  of  those  condi- 
tions can  be  regarded  as  property. 

Now  concerning  the  first  two  of  these  conditions  no  debate  is  neces- 
sary whatever.  The  utility  of  the  animals  is  admitted.  That  they  are 
objects  of  extreme  human  desire  is  conceded  —  that  the  supply  is  limited 
is  also  conceded  —  the  race  is  exhaustible.  There  is  not  enough  for  all 
and  the  only  question  therefore  as  to  whether  they  are  property  or  not 
must  turn  on  the  determination  of  the  point  whether,  or  not,  they  are  sus- 
ceptible of  exclusive  appropriation. 

That  is  the  interesting  point  in  reference  to  the  question  whether 
seals  are  property  or  not.  —  Are  they  capable  of  exclusive  appropriation 
by  man? 

Now  in  the  first  place  we  must  have  a  very  clear  notion  of  what  is 
meant  by  the  term  "exclusive  appropriation".  What  is  it  that  must  be 
done  in  order  that  an  owner  of  a  thing  may  exclusively  appropriate  it? 
Is  it  necessary  that  the  thing  shall  be  actually  in  manu,  as  it  were  —  in 
the  actual  possession  of  the  owner  so  that  no  person  can  take  it  from  him 
without  an  exercise  of  force?  Is  that  necessary  or  is  something  short  of 
it  necessary? 

Well,  in  the  early  ages  of  property  that  seems  to  have  been  necessary, 
and  possession  and  ownership  were,  in  those  early  ages  identical,  or  rather 
were  confounded.  There  were  no  recognised  rights  of  property,  except  in 
respect  of  such  property  as  the  owner  was  in  the  actual  possession  of. 
The  skins  upon  the  back  of  the  hunter,  the  bow  and  arrow  which  he 
used  in  the  chase,  the  hut,  or  the  cave  which  he  inhabited,  were  all  in  his 
actual  possession,  or  under  his  immediate  power.  They  could  not  be 
taken  from  him  without  au  act  of  force.  He  was  always  present  to  defend 
it,  and  there  were  no  subjects  of  property  beyond  those  which  could  be 
possessed  in  this  fulland  complete  manner.  But  we  see  that  as  the  insti- 
tution of  property  is  developed  that  is  no  longer  necessary.  A  man  may 
own  not  only  the  half  acre  of  ground  which  he  tills,  and  which  he  can 
immediately  defend  at  all  times,  but  he  may  own  100,000  acres  by  as 
perfect  a  title  as  he  can  own  half  an  acre.  In  reference  to  all  movable 
property,  the  extent  of  the  ownership  which  is  committed  to  him  is  un- 
limited. He  cannot  actually  "  possess  "  it.  He  cannot  be  present  to 
defend  it,  yet  the  law  stamps  his  personality  upon  it,  so  that  it  becomes 
his  property,  a  part  of  him,  an  extension  of  his  personality  to  some  por- 
tion of  the  material  world;  so  that  when  things  which  he  thus  owns  are 
invaded  his  rights  are  touched  ;  his  personality  is  touched.  Now  here  we 
see  the  difference  between  the  two  conceptions  of  possession  and  of  owner- 
ship. Originally  closely  identified,  inseparable  from  each  other,  as  it 
were  confounded  together,  but  with  the  progress  of  society,  and  the  deve- 
lopment of  the  institution  of  property,  separated,  and  the  conception  of 
ownership  as  distinct  from  the  necessity  of  possession  fully  recognized. 

Now  I  have  many  authorities  to  support  that,  but  I  cannot  read  them, 
or  my  argument  would  be  too  long,  I  must  avoid  reading  authorities. 
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because  it  takes  too  much  time,  but  to  briefly  develop  it,  I  may  read  one 
or  two,  which  are  significant.  I  will  read  from  page  82  of  the  argument 
of  the  United  States,  and  an  extract  fromlhe  writings  of  a  very  distinguish- 
ed English  jurist,  Mr  Sheldon  Amos.  He  touches  upon  this. 

The  fact  or  institution  of  ownership  is  such  an  indispensable  condition  to  any 
material  or  social  progress  that,  even  throughout  the  period  during  which  the 
attention  of  law  is  concentrated  upon  family  and  village  ownership,  the  ownership 
on  the  part  of  individual  persons,  of  those  things  which  are  needed  for  the  suste- 
nance of  physical  life,  becomes  increasingly  recognized  as  a  possibility  or  necessity. 
One  of  the  most  important  steps  out  of  savagery  into  civilization  is  marked  by  the 
fact  that  the  security  of  tenure  depends  upon  some  further  condition  than  the  mere 
circumstance  of  possession. 

The  use  of  the  products  of  the  earth,  and  still  more,  the  manufacture  of  them 
into  novel  substances,  consists,  generally,  of  continuous  processes  extending  over 
a  length  of  time  during  which  the  watchful  attention  of  the  worker  can  only  be 
intermittently  fixed  upon  all  the  several  points  and  stages.  The  methods  of  agri- 
culture and  grazing,  as  well  as  the  simplest  applications  of  the  principle  of  division 
of  labor,  similarly  presuppose  the  repeated  absence  of  the  farmer  or  mechanic  from 
one  part  of  his  work,  while  he  is  bestowing  undistracted  toil  upon  another  part;  or 
else  entire  absorption  in  one  class  of  work,  coupled  with  a  steady  reliance  that 
another  class  of  work,  of  equal  importance  to  himself,  is  the  object  of  correspon- 
ding exertion  on  the  part  of  others. 

In  all  these  cases  the  mere  fact  of  physical  holding  or  possession,  in  the  narrow- 
est sense,  is  no  test  whatever  of  the  interest  or  claims  of  persons  in  the  things  by 
which  they  are  surrounded.  " 

And  an  extract  from  a  French  writer,  M.  Toullier,  which  follows  there 
in  a  note  is  so  long  that  I  will  not  read  it ;  but  it  is  to  the  same  effect, 
marking  the  distinction  between  possession  and  ownership,  and  showing 
that  ownership  is  a  development  in  the  case  of  civilization  in  substitution 
of  property  and  that  ownership  at  present  no  longer  depends  on  actual 
possession  at  all. 

It  depends  on  rights  which  the  law  gives.  If  the  law  chooses  to  stamp 
the  personality  of  the  owner  upon  any  particular  piece  of  property  howe- 
ver large,  or  however  extended  whether  it  is  in  his  possession  or  out  of 
his  possession,  then  that  object  upon  which  the  law  thus  stamps  the  quality 
of  ownership  is  the  existence  of  exclusive  appropriation  according  to  the 
law.  Now  it  is  law  that  does  this.  Originally  property  depended  on 
individual  effort  and  the  power  of  individual  defence.  Now  in  the  deve- 
lopment of  civilization  it  depends  on  law,  and  whatever  the  law  regards  as 
the  subject  of  exclusive  appropriationis  to  be  regarded  as  property,  provi- 
ded it  presents  the  other  conditions  which  I  have  mentioned.  The  inte- 
resting inquiry  is,  therefore  under  what  circumstances  and  to  what  extent 
will  the  law  stamp  the  quality  of  ownership  upon  things,  which  either  are 
not  possessed ,  or  cannot  be  actually  possessed  by  any  owner  during  a 
considerable  period  of  time  —  to  what  extent  will  the  law  assign  to  a  man 
a  title  to  defend  them;  that  is  the  intersting  question. 

Now  the  best  way  of  answering  it  is  to  see  what  the  law  actually  does. 
Now  we  may  take  in  the  first  instance  the  case  of  land.  As  I  have  already 
said  land  may  be  owned  by  a  private  individual  to  any  extent.  He  may 
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own  a  Province  if  he  can  acquire  it.  The  law  places  no  limit  upon  it  and 
it  will  defend  him  in  that  possession.  Why  is  that? 

As  I  have  already  shown  the  institution  of  property  does  not  depend 
upon  any  arbitrary,  but  on  great  social  reasons,  and  great  social  neces- 
sities, and  the  answer  to  the  question  why  the  law  allows  an  extent  of 
property  to  be  owned  by  a  man  which  he  cannot  by  any  possibility  actually 
possess  —  when  we  come  to  enquire  as  to  what  that  reason  is,  we  must 
find  it  in  some  great  social  necessity,  and  it  is  obvious  in  the  necessity  to 
which  I  have  alluded,  namely,  the  demands  of  civilization,  which  make  it  ne- 
cessary that  the  source  of  the  fruits  of  the  earth  should  be  preserved,  and 
their  productiveness  increased,  in  order  to  accommodate  the  wants  of  the 
increasing  population  of  mankind.  No  land  will  be  cultivated  unless  you 
award  to  the  individual  the  product  of  his  labour  in  cultivating  it.  The 
motive  of  self  interest  is  applied  to  it,  and  therefore  men  are  told,  you  may 
have,  and  we  will  defend  your  title  to,  as  much  land  as  you  can  acquire. 
That  is  the  only  way  in  which  the  earth  would  ever  be  cultivated.  That 
is  the  only  way  in  which  it  is  made  to  produce  the  enormous  increase 
which  it  now  produces,  and  though  it  is  not  itself  capable  of  actual  pos- 
session by  the  owner,  yet  in  view  of  the  prodigious  advantages  acquired 
by  stamping  the  character  of  ownership  upon  it,  the  law  concedes  that 
title,  and  assigns  the  title  to  an  individual,  and  protects  and  defends  him 
in  it.  The  same  is  the  case  in  reference  to  all  movable  property,  all 
products  of  manufacture  and  of  labour.  Agricultural  implements  and  tools, 
cloths  of  all  descriptions,  a  man  may  own  magazines  full  of  them,  which 
he  cannot  by  his  individual  arm  protect  or  defend ;  why  is  he  permitted  to 
do  this? 

Because  the  world  cannot  otherwise  have  them.  They  are  the  price 
which  the  world  must  necessarily  pay  for  those  possessions,  or  do  without 
them,  and  it  cannot  do  without  them,  and  support  the  population  which 
civilization  brings  upon  the  earth. 

Take  the  case  of  useful  domestic  animals;  the  same  thing  is  true. 
Man  may  own  as  many  as  he  can  acquire  and  he  can  breed,  and 
they  may  roam  over  boundless  areas  almost,  his  own  property  or  the 
property  of  the  public,  and  still  his  title  is  complete  and  perfect.  In  the 
barbaric  ages  man  could  own  but  few,  and  when  the  number  increased,  it 
was  the  property  of  the  tribe;  but  that  condition  of  things  would  not  sup- 
port the  demands  of  civilization.  You  must  appeal  to  the  cupidity  of 
men  and  rouse  them  to  efforts  for  the  purpose  of  increasing  the  stock  of 
domestic  animals,  and  therefore  a  title  is  awarded  to  as  many  as  a  man 
can  bring  into  existence.  The  great  prairies  and  wastes  of  the  interior 
parts  of  the  United  States,  and  the  large  regions  of  south  America  are  fed 
upon  by  countless  herds,  and  yet  the  title  to  everyone  of  them  which  he 
can  identify  is  distinct  and  absolute.  That  is  for  the  same  reason  :  you 
could  not  have  them  unless  you  will  give  that  ownership.  Society  could 
not  enjoy  the  benefit  unless  it  paid  this  price. 

Now  you  will  see  that  in  all  those  cases,  the  owner  is  enabled  to  pre- 
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serve  the  principal  without  destroying  it,  and  yet  produce  a  great  increase 
for  the  use  of  mankind.  A  cultivator  of  land,  the  title  to  which  is  assi- 
gned to  him  does  not  waste  it,  does  not  destroy  it  or  convert  it  into  a 
desolation  or  detract  the  richness  from  it  and  then  leave  it  incapable  of 
further  production.  He  cultivates  it  and  then  manures  it,  He  not  only 
extracts  a  great  product  from  it,  but  increases  its  ability  for  future  pro- 
duction. So  also  in  regard  to  the  races  of  animals.  The  stock  is  not 
invaded  so  long  as  you  allow  the  individual  the  ownership  of  whatever  he 
is  able  to  produce.  They  preserve  the  stock  every  where  and  they  increase 
overwhelmingly  the  product  which  can  be  afforded  for  the  use  of  mankind. 

But  step  to  an  instance  where  this  result  cannot  be  accomplished,  and 
society  at  once  refuses  to  allow  the  individual  property  in  them,  refuses 
to  consider  the  thing  as  a  subject  of  exclusive  appropriation.  Take  the 
birds  of  the  air,  the  fish  of  the  sea,  or  wild  animals  generally,  and  man 
cannot  by  any  exercise  of  his  art  or  industry  so  deal  with  them  as  to  fur- 
nish their  increase  for  the  use  of  mankind  without  destroying  the  stock. 
He  cannot  do  it.  He  can  only  attack  them  indiscriminately ;  he  can  pro- 
duce no  husbandry  in  relation  to  them,  and  if  they  maintaim  their  exis- 
tence under  his  attacks,  it  is  either  because  nature  has  made  such  an 
enormous  provision  that  they  are  practically  inexhaustible  or  because 
nature  has  furnished  them  with  such  facilities  for  escape  that  man  cannot 
capture  any  considerable  number  of  them.  Consequently,  in  reference  to 
all  these  wild  animals,  when  the  award  of  individual  ownership  to  any 
particular  man  would  produce  no  great  social  blessing,  in  other  words, 
when  there  are  no  social  reasons  for  awarding  an  exclusive  possession,  an 
exclusive  possession  is  not  awarded,  and  the  thing  is  regarded  as  inca- 
pable of  exclusive  appropriation. 

But  even  here,  in  the  case  of  wild  animals,  though  the  establishment 
of  the  institution  of  property  in  respect  to  them  would  not  accomplish  any 
social  good,  would  not  prevent  their  destruction,  still  society  resorts  to 
the  best  means  in  its  power  to  prevent  their  destruction  and  itself  assumes 
a  sort  of  custody  or  ownership  over  them  by  the  establishment  of  what 
are  called  game  laws,  more  or  less  effective  for  preserving  the  wild  races 
of  animals,  but  still  sometimes  ineffective  where  the  demand  for  them  is  so 
great  and  the  facilities  for  escape  so  little  that  the  ravages  of  man  become 
destructive. 

Now,  there  are  some  animals  which  be  near  the  boundary  line  between 
the  wild  and  the  tame,  and  it  is  very  interesting  to  see  how  the  law  deals 
with  these,  and  how  perfectly  in  accordance  with  the  principle  which  I  am 
endeavouring  to  sustain.  Take  the  case  of'  bees.  They  are  perfectly 
wild ;  nothing  can  be  wilder.  Nevertheless,  man  can  induce  them  to 
return  to  a  particular  spot,  and,  in  consequence  of  that,  can  take  from 
the  bees  their  product  and  can,  therefore,  increase  the  production  of 
honey,  —  a  most  useful  article  —  to  an  almost  indefinite  extent.  If  men 
were  driven  for  their  supply  of  honey  to  find  the  hives  of  wild  bees  in  the 
forests,  the  demands  never  could  be  supplied,  and  the  bees  themselves 
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would  be  speedily  exterminated  because  all  the  food  which  they  ate  would 
be  taken  away.  But  if  you  award  a  property  interest  in  bees,  if  you 
permit  a  man  to  defend  his  title  to  them  and  to  every  swarm  that  forms 
itself  in  a  hive  and,  at  the  appropriate  season  leaves  to  create  a  new  habi- 
tation for  itself,  —  if  you  give  him  a  title  to  that  and  enable  him  to 
practice  a  husbandry  in  regard  to  it,  —  allow  him  to  consider  exclusively 
appropriate  to  himself  that  which,  in  its  own  nature,  is  absolutely  inca- 
pable of  exclusive  appropriation,  —  if  the  law  will  step  in  to  the  aid  of 
human  infirmity  and  give  those  rights,  then  you  can  have  this  property 
multiplied  to'an  indefinite  extent,  and  society  does  it  and  does  it  for  that 
purpose.  The  same  is  true  of  wild  geese  and  swans.  That  is  an  indus- 
try which  is  not  carried  on  upon  the  same  scale,  to  be  sure,  as  that  of 
bees ;  but  it  depends  upon  the  same  principle.  If  we  were  driven  to 
pursue  the  wild  flocks  according  to  such  modes  as  are  adapted  for  that 
purpose,  the  supply  procurable  would  be  extremely  small;  but  if  man  can 
so  far  reclaim  them  as  to  wont  them  to  a  particular  place  and  take  the 
annual  increase  from  them  and  preserve  the  stock  without  injuring  it,  then 
you  multiply  the  product  applicable  to  the  uses  of  man.  In  other  words, 
you  bring  in  the  occasion  upon  which  the  law  will  lend  its  aid  to  man  and 
say  these  things  shall  be  exclusively  appropriated  to  him,  and  it  does  so. 
The  case  of  deer  is  the  same,  upon  which  I  have  already  enlarged ;  pigeons 
the  same.  The  reindeer  of  Lapland  is  another  instance  of  an  animal  essen- 
tially wild,  but  to  which  the  law  assigns  to  man  a  property  interest  and 
deems  them  as  exclusively  appropriated  though  they  wander  over  vast  re- 
gions; and,  instead  of  following  their  owners,  I  believe  their  owners  will 
follow  them. 

Now,  we  see  the  principle  which  lies  at  the  foundation  of  the  muni- 
cipal law  which  I  alluded  to  in  the  early  part  of  my  argument.  The 
municipal  law  of  all  civilised  nations  concurs  on  this  point,  that,  in  regard 
to  every  one  of  these  animals  commonly  designated  as  wild,  if  man  can 
so  deal  with  them  as  to  take  their  annual  increase  and  preserve  the  stock, 
then,  notwithstanding  that  they  may  fly  out  of  his  possession  at  will,  still 
if  he  has  such  a  control  over  them  that  he  can  do  that,  the  law  will  regard 
them  as  the  subjects  of  exclusive  appropriation. 

But  the  law  does  not  stop  there.  It  is  interesting  to  observe  that  it 
will  go  to  all  extremities  wherever  there  is  a  social  advantage  offered  and 
will  allow  a  thing  to  be  the  subject  of  property  and  to  be  regarded  as  the 
subject  of  exclusive  appropriation  though  it  is  absolutely  intangible.  Take 
Patents  for  useful  inventions.  Originally,  of  course,  products  of  the  mind 
were  not  the  subjects  of  property  at  all;  but  as  society  advances  and 
civilisation  develops,  as  the  need  of  these  products  of  the  mind  increases, 
society  perceives  that  it  cannot  have  them  unless  it  encourages  the  pro- 
duction of  them ;  and  there  is  no  other  way  of  encouraging  the  production 
except  by  awarding  to  the  meritorious  authors  of  them  all  the  benefits 
of  a  property  interest;  and  it  does  so.  We  have  had,  over  a  very  long 
series  of  years  a  property  right  awarded  in  respect  to  inventions  in  the 
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useful  Arts.  The  principle  of  a  monopoly,  odious  in  general,  is  applied 
here ;  and  society  does  not,  or  rather  will  not,  stop  there.  That  extension 
of  the  rights  of  property  to  inventions  in  the  useful  Arts  did  not  extend 
to  a  right  of  properly  in  all  the  products  of  the  mind.  Literary  works, 
books  of  every  description,  were  still  not  the  subject  of  property.  They 
could  be  appropriated  the  world  over  by  whomsoever  was  pleased 
to  appropriate  them,  and  without  giving  any  ground  of  complaint  to  the 
author.  But  all  of  us  understand  how  gradually  and  by  degrees  that 
has  been  considered  to  be  a  wrong,  not  in  accordance  with  the  principles 
of  natural  law,  not  in  accordance  with  the  principles  of  justice;  and  so, 
after  a  while,  the  rights  of  authors  in  their  intellectual  products  were  secur- 
ed to  them  by  Copyright  Laws  which  are  enacted,  I  suppose,  in  every 
civilised  country. 

Now  there  is  a  tendency  and  a  determination,  let  me  say,  to  carry  it 
still  further,  and  an  international  Copyright  Law,  securing  the  benefits 
of  ownership  in  the  products  of  the  mind  all  over  the  world,  is  impa- 
tiently awaited  and  will  probably,  ere  long,  be  enacted. 

This  is  the  development  of  the  institution  of  property.  This  is  the 
development  of  the  conception  of  ownership  as  distinguished  from  actual 
possession.  Society  will  award  this  right  of  property;  society  will  deter- 
mine that  things  can  be  exclusively  appropriated  wherever  there  is  a  social 
good  to  be  accomplished.  It  is  thus  that  human  society,  proceeding  step 
by  step  and  from  age  to  age,  rears  its  majestic  arrangements,  making 
provision  for  the  satisfaction  of  every  want  of  man  and  every  aspiration 
of  civilisation,  and  shaping  and  conforming  these  arrangements  in  every 
particular  and  at  every  step  in  accordance  with  the  dictates  of  natural  law. 
Now,  what  is  the  general  conclusion  which  I  conceive  to  be  established? 
It  is  this  in  respect  to  animals,  that  wherever  an  animal,  although 
commonly  designated  as  wild,  voluntarily  subjects  itself  to  human  power 
to  such  an  extent  as  to  enable  a  particular  man  or  a  particular  nation  to 
deal  with  that  animal  so  as  to  take  its  annual  increase  and,  at  the  same 
time,  to  preserve  the  stock,  it  is  the  subject  of  property.  That  proposi- 
tion seems  to  me  to  be  so  reasonable  upon  the  mere  statement,  that  it 
ought  to  be  allowed  without  argument ;  but  I  have  endeavoured  to  begin 
at  the  beginning  and  to  shew  that  every  ground  and  every  reason  which 
supports  the  institution  of  property  anywhere  and  to  any  extent,  applies 
to  that  case. 

Now ,  it  only  remains  to  apply  that  conclusion  to  the  particular  ani- 
mals about  which  our  controversy  is  concerned,  the  seals.  I  need  not, 
of  course,  recapitulate  the  facts;  they  are  all  fresh  in  your  recollec- 
tions. It  is  enough  to  say  that  they  do  submit  themselves  voluntarily  to 
the  power  of  man  to  such  an  extent  as  to  enable  the  owners  of  the  Pribi- 
lof  islands,  to  whose  power  they  thus  submit  themselves  to  take  the 
superfluous  annual  increase  without  destroying  the  stock;  and  that  that 
is  the  way  and  the  only  way  in  which  the  human  race,  under  civilised  con- 
ditions, can  continue  to  enjoy  the  benefits  of  that  blessing  of  Providence. 
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Unless  an  award   of  property  is  made  to  the  United  States  in  that 
animal,  or  what  is  equivalent  to  it,  the  fate  of  the  animal  is  already  sealed. 

In  looking  at  the  meritorious  features  which  the  owners  of  the  Pri- 
bilof  islands  exhibit  and  which  constitute  their  title  to  this  award  of  pro- 
perly, it  may,  at  first  sight,  appear  that  they  do  not  have  the  same  sort  of 
title  that  the  cultivator  of  land  has  to  the  bushel  of  grain  that  he  pro- 
duces, or  that  the  manufacturer  of  an  agricultural  implement  has,  which 
is  in  every  part  of  it  the  fruit  of  his  own  labour.  But  when  you  look  clo- 
sely into  the  case,  you  will  see  that  the  merit  of  the  owners  of  those 
islands  is  of  precisely  the  same  character  and  goes  to  the  same  extent ; 
and  that  the  present  existence  of  that  herd  is  just  as  much  due  to  meri- 
torious voluntary  exercise  of  effort  on  the  part  of  the  owners  of  those 
islands  as  any  product  of  mechanical  art  is  to  the  workman  who 
fashions  it. 

This  species  of  property  it  will  be  remembered  is  called  by  Blackstone 
"  property  per  industriam  ",  and  very  properly  called  so.  Now  what 
industry  is  exhibited  by  the  owners  of  these  islands  to  entitle  them  to 
occupy  that  place?  They  removed  a  population  of  hundreds  of  people  at 
great  expense  and  keep  them  there  to  protect  these  animals  against  all 
enemies  and  to  protect  their  breeding  place  against  all  enemies,  and  of 
course  unless  that  were  done  those  who  were  in  pursuit  of  them  would 
swoop  down  upon  those  islands  and  destroy  them  at  once.  They  pre- 
serve them. 

In  the  next  place  they  do  not  kill  them  themselves  indiscriminately. 
They  practise  abstinence  and  self-denial.  They  might  themselves  kill 
every  animal  as  he  arrives,  and  put  his  skin  on  the  market  at  once,  and 
get  the  full  benefit  of  it.  That  is  the  temptation  always  of  man,  to  pre- 
sent enjoyment;  to  take  the  utmost  that  he  can,  and  to  take  it  at  once; 
but  the  owners  of  the  Pribilof  islands  practise  self-denial.  They  do  not 
do  it.  They  forego  present  enjoyment.  They  forbid  themselves  that 
practice,  and  they  do  it  in  the  hope  of  obtaining  a  future  and  a  larger 
good.  I  wish  to  dwell  a  moment  upon  the  merits  of  that  particular  fea- 
ture of  abstinence.  I  have  given  a  multitude  of  citations  which  illustrate 
the  merit  of  this  quality  of  abstinence,  as  a  foundation  for  property. 

All  political  economists,  for  instance,  in  treating  of  the  question  of 
interest,  and  the  moral  right  which  a  man  has  to  exact  interest  for  the 
use  of  money,  defend  it  on  this  ground.  Capital  is  lent,  and  interest  is 
taken  upon  it.  Well,  what  is  capital?  It  is  the  fruit  of  savings?  A  man 
who  has  produced  something,  instead  of  spending  it  in  luxury,  saves  it, 
and  when  he  saves  it  no  man  can  save  for  himself  alone.  He  saves  for 
the  whole  world  as  well.  He  saves  something  which  will  support  produc- 
tive industry,  and  the  whole  productive  industry  of  the  world  depends  on 
the  savings  of  the  world,  and  if  it  was  not  for  the  practice  of  this  absti- 
nence which  leads  to  the  accumulation  of  wealth,  and  the  accumulation 
of  wealth  which  may  be  employed  for  the  purpose  of  sustaining  produc- 
tive industry,  productive  industry  would  be  impossible. 


-   466 

Now  Senior,  in  his  Political  Economy  -  -  and  he  is  an  author  of  reco- 
gnized authority  —  I  read  from  page  93  of  the  argument,  says. 

But  although  human  labour  and  the  agency  of  nature,  independently  of  that  of 
man  are  the  primary  productive  powers,  they  require  the  concurrence  of  a  third 
productive  principle  to  give  them  complete  efficiency,  the  most  laborious  population 
inhabiting  the  most  fertile  territory,  if  they  devoted  all  their  labour  to  the  produc- 
tion of  immediate  results  and  consumed  its  produce  as  it  arose  would  soon  find  their 
utmost  exertions  insufficient  to  produce  even  the  mere  necessaries  of  existence. 

To  the  third  principle  or  instrument  of  production,  without  which  the  two  others 
are  inefficient,  we  shall  give  the  name  of  abstinence,  a  term  by  which  we  express 
the  conduct  of  a  person,  who  either  abstains  from  the  unproductive  use  of  what  he 
can  command,  or  designedly  prefers  the  production  of  remote  to  that  of  immediate 
results. 

Wherever  you  find  among  men  the  disposition  to  forego  immediate 
enjoyment  for  the  accomplishing  of  future  good,  you  find  the  prime  ele- 
ment of  civilization  and  which  society  encourages ,  and  worthily  encou- 
rages in  preference  to  others  and  that  is  what  is  accepted  as  its  principles. 
The  United  States,  and  its  lessees,  do  not  destroy  these  animals  as  they 
come.  They  invite  them  to  come.  They  cherish  the'm  while  they  are 
there ;  they  protect  them  against  all  other  enemies.  They  carefully  encou- 
rage, as  far  as  they  can,  all  the  offices  of  reproduction,  and  at  the  appro- 
priate time  they  select  from  the  superfluous  males,  who  cannot  be  any 
good  to  the  herd  (and  might,  under  circumstances  do  injury  to  it),  the 
annual  increase  of  the  animals  and  apply  it  to  the  purposes  of  mankind  ; 
and  without  the  exercise  of  those  qualities  it  is  perfectly  plain  that  that 
herd  would  have  been  swept  from  existence  half  a  century  ago,  and  the 
Pribilof  islands  would  have  been  in  the  same  condition  in  respect  of 
seals  as  the  Falkland  islands  and  the  Massafuero  islands,  and  the  other 
localities  near  Cape  Horn,  once  the  seats  of  mighty  populations  of 
seals. 

Now  it  is  upon  that,  that  I  base  the  position  of  the  Government  of  the 
United  States,  that  it  has  a  right  of  property  in  the  seals  --  upon  every 
principle  upon  which  the  law  of  property  rests  —  there  is  no  principle 
\vhich  does  not  defend  it;  and  so  far  as  the  municipal  law  itself  speaks, 
it  defends  it  completely  and  absolutely.  If  we  step  beyond  the  bounda- 
ries of  municipal  law  to  the  moral  law,  and  the  law  of  nature  -  -  to  that 
law,  which  is  the  foundation  of  international  law  —  it  speaks  also  with  a 
concurring  voice;  and  in  whatever  direction  we  prosecute  our  researches 
for  grounds  or  reasons  upon  this  subject,  they  all  concur  and  contribute 
to  this  one  conclusion  —  that  upon  every  ground  of  right  and  reason 
the  property  of  the  United  States  in  the  seal  herd  is  complete  and  abso- 
lute, not  only  while  it  is  upon  the  islands  but  wherever  it  wanders  pro- 
tected by  the  safe-guard  which  property  carries  with  it  wherever  it  has  a 
right  to  go. 

Well  now,  if  there  were  anything  which  you  could  urge  against  this 
conclusion ,  we  might  be  disposed  to  hesitate ;  but  what  is  there  that 
can  be  urged  against  it?  What  right  is  there  that  can  be  set  up  against  it? 
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If  there  were  anybody  that  could  set  up  a  right,  against  this  conclusion, 
a  different  case  would  be  made  out.  If  any  man  or  any  set  of  men,  or 
any  nation  could  say :  This  conclusion  of  yours  forcible  enough  in  itself — 
defensible  enough  in  it  self  —  nevertheless  comes  in  to  conflict  with  a 
right  of  ours  defensible  upon  like  grounds,  — that  is,  moral  grounds.  If 
that  could  be  set  up  it  would  raise  a  doubt. 

But  what  is  there?  What  right  is  there  in  these  pelagic  sealers  —  for 
that  is  all  we  have  to  deal  with  —  to  contend  against  this  conclusion? 
What  is  their  right  founded  upon?  As  near  as  I  can  ascertain  it,  it  is  a 
right  to  pursue  that  animal  because  he  is  a  free  swimming  animal,  in  the 
first  place  ;  and,  in  the  next  place,  there  is  no  power  on  the  sea  to  prevent 
us.  That  does  not  suggest  a  principle  of  right  at  all  —  a  right  to  pursue 
an  animal  because  he  swims  freely  in  the  sea  —  a  right  to  destroy  him 
on  that  account !  What  ground  is  that  upon  which  a  right  could  be  esta- 
blished, I  should  like  to  say?  Why  should  you  be  permitted  to  destroy  a 
useful  race  of  animals,  a  blessing  to  mankind,  because  they  happen  to 
move  freely  in  the  sea?  I  cannot  perceive  that  that  suggests  even  a  sha- 
dow of  a  right.  Then  you  come  to  the  other  ground  —  that  however 
perfect  your  right  may  be  you  have  got  no  power  to  interfere  with  us  — 
that  assumes  that,  that  says  in  substance  :  we  have  a  right  to  pursue  the 
seals,  because  we  have  a  right  to  do  a  wrong  upon  the  seas.  There  is 
no  more  right  to  do  a  wrong  upon  the  sea,  than  there  is  upon  the  land. 
What  is  this  right  to  carry  on  pelagic  sealing?  What  is  this  right  to  take 
these  free  swimming  animals  in  the  sea,  mostly  females  heavy  with 
young,  or  suckling  their  pups?  What  is  that  kind  of  a  right?  We  have 
seen  that  it  necessarily  involves  the  destruction  of  the  animal.  How  can 
you  connect  the  notion  of  a  right  with  that?  It  is  a  right  to  sweep  from 
the  face  of  the  earth,  and  deprive  mankind  of  the  use  of  a  useful  race  of 
animals.  What  sort  of  an  act  is  that  ?  —  to  destroy  a  useful  race  of  ani- 
mals? Why  it  is  a  crime,  is  it  not?  How  else  can  it,  by  any  possibility, 
be  described?  It  is  a  crime  against  nature.  It  is  a  defiance  of  natural 
law;  and  if  it  were  committed  within  the  boundaries  of  any  civilized  and 
Christian  state,  would  be  punished  as  a  crime  by  municipal  law.  It  has 
no  characteristic  and  no  quality  but  that  of  a  crime.  What  good  does  it 
accomplish  ?  Does  it  give  to  mankind  a  single  seal  which  cannot  be  taken 
in  a  cheaper  and  less  expensive  way?  No.  We  have  already  shown  that 
-I  have  already  shown  it  —  that  the  entire  product  of  this  animal  can 
be  taken  upon  the  islands  in  a  less  expensive  method,  and  in  a  way  such 
as  to  preserve  the  quality  of  the  skins  in  a  better  manner. 

It  does  not  do  a  single  good  to  mankind.  Doubtless  it  is  possible  that 
seals  may  be  afforded  at  a  less  price,  for  a  time,  to  the  world  by  the  pro- 
cess of  pelagic  sealing.  Of  course,  if  you  can  put  upon  the  market  in 
addition  to  what  is  taken  upon  the  islands  another  hundred  thousand 
seals  taken  out  of  the  water,  you  may  reduce  the  price,  and  although  the 
method  of  taking  them  is  more  expensive,  the  world  might  yet  them 
for  a  while  at  less  cost. 
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Bul  \\hal  is  il?  You  arc  taking  the  slock  are  you  not?  You  are  not 
taking  the  increase. 

The  question  and  the  only  question  is  how  the  increase  of  the  animal 
can  be  best  taken  for  the  purpose  of  mankind?  You  have  no  right  to  lake 
anything  else.  Anything  else  is  destructive.  Therefore  they  are  doing 
no  good  to  mankind;  they  are  doing  no  good  to  mankind;  they  are  doing 
no  good  to  anybody;  they  are  destroying  the  occupations  of  the  large 
number  of  manufacturers  —  thousands  in  number  —  who  reside  in 
Great  Britain  ,  and  whose  occupation  consists  in  manufaclering  the  skins 
for  market.  Their  occupation  is  taken  away  by  it.  They  are  doing 
injury  in  every  direction.  They  are  doing  no  good  to  any  one  —  not 
even  to  themselves,  for  their  own  occupation  is  gone  in  a  few  years. 
Nature  has  so  ordered  it  that  any  pursuit  or  occupation  like  this  which 
consists  simply  in  destroying  one  of  the  blessings  of  Providence  does  no 
good,  and  nothing  but  evil  in  any  direction.  We  say  :  We  are  taking  the 
entire  product  of  this  animal ;  furnishing  it  to  the  commerce  of  the 
world  in  the  least  expensive  and  in  the  best  manner,  —  why  do  not  you 
permit  us  to  do  it —  why  break  uh  this  employment?  There  seems  to 
be  no  good  reason  for  it. 

Then,  again,  as  I  have  already  said  in  an  earlier  part  of  my  argument, 
one  of  the  limitations  to  which  property  is  subject  and  especially  property 
owned  by  nations,  is  that  it  is  subject  to  a  trust  for  the  benefit  of  man- 
kind. Those  who  have  the  custody  of  it  and  the  enjoyment  of  it,  have  a 
duty  in  respect  of  it.  Rights  spring  out  of  duties  rather  lhan  duties 
out  of  rights.  It  is  the  duty  of  the  United  States  to  cultivate  that 
bounty  of  nature,  the  possession  of  which  is  thus  assigned  to  them, 
and  make  it  productive  for  the  purpose  of  the  world.  That  is  their 
duty;  why  should  not  they  be  permitted  to  perform  it?  Can  a  reason 
be  assigned  why  they  should  not  be  permitted  to  perform  that  duty; 
and  they  cannot  perform  it  if  it  is  destroyed.  Has  the  United  States 
a  right  to  destroy  that  seal?  The  power  it  has  got,  but  has  it  the 
right?  Has  it  a  right  to  go  to  the  island  and  club  every  seal  to  death 
it  finds  there,  and  thus  to  deprive  the  world  of  the  benefit  of  them? 
Certainly  not.  Have  pelagic  sealers  any  better  right  than  the  United 
States  have  ?  Certainly  not,  I  have  no  doubt  that  it  the  United  States 
should  wilfully  say  :  we  will  destroy  that  property — although  having  the 
ability  to  preserve  it  we  will  destroy  then  this  property — if  it  were  a  case 
of  the  possession  of  property  the  use  of  which  was  absolutely  necessary  to 
mankind — if  the  seal  for  instance  contained  some  quality  which  was 
highly  medicinal — a  specific  to  certain  diseases  which  affected  the  human 
race  and  the  possession  of  which  was  necessary  in  order  to  enable  the 
human  race  to  withstand  such  disease — the  human  race  would  have  a 
right  to  interfere,  and  take  possession  of  these  islands  and  discharge 
those  duties  which  the  United  States  were  betraying.  What  duty  have 
these  pelagic  sealers  in  reference  to  this  herd  of  seals? 

They  have  none,  because  they  cannot  do  anything  but  mischief  with 
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them.  The  United  States  has  a  duty —  it  is  to  cultivate  thai  advantage 
which,  in  the  great  partition  among  nations  of  the  blessings  of  the  earth, 
has  fallen  to  their  lot.  It  is  the  duty  of  the  United  States  to  preserve  it, 
to  cultivate  it,  and  to  improve  it.  Shall  they  not  have  the  power  to  do 
it?  Is  it  not  the  duty  of  every  nation  and  every  man  to  withhold  their 
interference?  It  seems  to  me  that  nothing  can  be  plainer  than  that  con- 
clusion. There  is  no  right,  therefore,  that  can  be  set  up  against  it. 
Well,  if  there  were  something  less  than  a  right  —  if  there  were  some 
inconvenience,  even,  to  which  mankind  were  subjected  if  pelagic  sealing 
were  prohibited,  and  an  exclusive  property  interest  awarded  to  the  United 
States  —  if  any  inconvenieuce  arose  from  such  a  consequence  as  that,  we 
might  hesitate;  but  there  is  not.  There  is  no  inconvenience  even.  There 
is,  indeed,  a  suggestion  on  the  part  of  Great  Britain  of  an  inconvenience 
in  that  particular.  It  is  said  that  this  is  the  building  up  of  a  monopoly 
for  the  United  States,  enabling  them  to  gain  a  monopoly  in  this  article, 
and  thereby  acquire  a  great  profit.  Well,  I  admit  that  it  is  a  monopoly. 
There  is  always  a  monopoly  when  one  particular  nation  or  one  particular 
set  of  men  own  an  entire  source  of  supply  —  not  an  absolute  monopoly, 
because  there  is  a  certain  competition  on  the  part  of  Russia  and  Japan; 
but  it  is  in  the  nature  of  a  monopoly  of  course.  Where  there  is  an  object 
in  nature,  of  which  the  supply  is  limited,  if  the  source  lies  wholly  within 
the  power  of  some  particular  nation,  it  must  necessarily  have  a  monopoly 
-it  is  unavoidable.  But  it  is  a  monopoly  to  the  United  States,  of  course 
only  because  the  United  Slates  happens  to  have  those  particular  islands. 
The  possession  of  them  —  the  sovereignty  over  them  —  must  be  awarded  to 
some  nation,  and  therefore  a  monopoly  is,  in  a  certain  sease,  necessary. 
But  is  it  an  injurious  monopoly  —  is  it  an  objectionable  monopoly?  Not 
at  all. 

Senator  Morgan.  —  The  islands  were  bought  chiefly  on  that  account, 
were  they  not? 

Mr  Carter.  —  I  do  not  know  that  they  were.  I  hardly  think  they 
were. 

Senator  Morgan.  —  What  else  was  there? 

Mr  Carter.  —  There  was  not  much  else  except  territory.  It  is  some- 
times said  they  were,  and  there  were  some  evidences  I  have  read  tend- 
ing to  show  that  was  one  of  the  main  considerations;  but  whether  that  was 
the  real  motive  or  not  I  cannot  say.  I  do  not  resort  to  that  as  furnishing 
the  slightest  strength  to  my  argument  it  is  just  as  powerful  without  it.  1 
wish  to  rely  ouly  upon  the  most  essential  considerations  ;  but  I  am  speak- 
ing as  at  whether  it  is  a  monopoly  or  not.  Now  when  does  a  monopoly 
become  injurious  to  men?  Why  it  is  only  when  it  is  an  artificial  mono- 
poly. If  there  is  a  natural  monopoly  in  a  particular  product  and  the 
whole  of  that  particular  product  is  thrown  upon  the  world,  the  price  of  it 
will  necessarily  depend  upon  the  relation  between  the  supply  of  it  and 
the  demand  for  it,  provided  the  whole  of  it  is  thrown  upon  the  world. 
Sometimes  there  is  a  monopoly,  in  a  particular  region  of  the  world  of  a 
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particular  article;  but  if  the  whole  product  of  that  particular  region  were 
thrown  upon  the  market,  the  price  of  it  would  he  extremely  cheap,  and 
pay  but  a  small  profit,  and  mankind  would  get  it  at  a  very  low  rate. 
That  is  supposed  to  be  the  case  as  to  the  spice  islands  belonging  to 
Holland. 

If  you  threw  the  entire  pepper  that  is  produced  on  those  islands,  and 
other  spices,  upon  the  markets  of  the  world,  they  would  be  glutted.  The 
world  would  get  them  at  a  very  trifling  sum,  and  the  producers  of  these 
spices  would  make  no  profit  at  all.  Well,  what  did  the  proprietors  of 
the  spice  islands  do?  They  did  not  simply  withhold  from  the  market, 
for  that  would  answer  no  purpose.  If  you  withhold  a  thing  for  sale  for 
a  price,  and  afterwards  throw  il  on  the  market,  the  mischief  is  accom- 
plished, and  it  worse  than  it  would  be  if  you  threw  it  all  there  as  it  is  pro- 
duced. But  they  made  an  artificial  scarcity  by  destroying  half  the  crop 
and  thus  creating  a  scarcity,  and  the  world  now  having  no  more  than  half, 
they  were  enabled  to  make  a  great  profit.  That  is  one  way  in  which  a 
monopoly  of  a  natural  product  could  be  made  use  of  unfairly  and  disad- 
vantageously  to  mankind,  and  be  made  the  means  of  exacting  an  exorbi- 
tant price.  You  must  create  an  artificial  demand.  You  must  limit  the 
supply;  you  must  withhold  from  the  market  something,  and  therefore 
compel  a  great  exaction.  But  not  only  has  that  never  been  done  here, 
but  it  never  can  be  done  I  say  it  never  can  be  done,  because  no  profit 
can  ever  be  found  in  it.  There  is  a  demand  for  every  sealskin  that  can 
be  produced,  and  a  profitable  demand  for  every  one  that  can  be  produced, 
and  the  whole  supply  is  thrown  upon  the  market.  There  is  not  one  whit 
held.  Now,  therefore  the  world  is  not  compelled  to  take  a  single  seal, 
and  if  there  is  a  large  price  paid  for  the  seal  under  those  circunstances, 
that  price  is  simply  the  result  of  competition  among  those  who  want  them. 

If  any  body  is  required  to  pay  a  large  price  for  them,  it  is  because 
somebody  else  is  ready  to  pay  a  larger.  Contributing  them  to  the  com- 
merce of  the  world,  as  I  have  already  said,  is  just  like  putting  them  up  to 
auction.  The  world  bids  for  them,  and  they  go  where  the  highest  price 
can  be  paid  for  them.  Now  here  the  lessees  of  the  islands  under  these 
circumstances  make,  as  they  probably  do  make  --  (of  course  taking  into 
account  the  revenue  that  is  paid  lo  the  United  States,  and  the  profit  ol 
the  lessees  besides,  all  of  which  must  fairly  be  regarded  as  the  profits  of 
the  industry)  —  a  very  large  profit  on  every  skin  that  is  sold ;  that  is  to 
say,  the  price  of  them  pays  two  or  three  times  over  all  the  labor  and  all 
the  expense  which  the  gathering  of  the  product  costs.  A  very  large  profit 
is  made  upon  that  cost  to  the  United  States,  or  its  lessees,  distributed 
among  them,  which  is  exacted,  of  course,  from  citizens  of  the  United 
States  as  it  is  in  proportion  to  the  rest  of  the  world ;  but  it  goes  to  the 
United  States  and  these  lessees,  and  what  objection  is  there  lo  that? 

Is  that  any  thing  more  than  a  fair  remuneration  for  this  bounty  of 
Providence  which  is  placed  in  their  custody  and  in  their  control,  and  for 
their  labour,  their  efforts  and  their  exertions  in  preserving  it  and  furnish- 
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ing  it  for  the  use  of  mankind?  Of  course  not.  It  is  perfeclty  fair.  It 
may  be  the  source  of  a  profit.  So  there  are  a  thousand  things  in  com- 
merce that  are  sources  of  profit  to  the  particular  nations  which  have  an 
advantage  over  all  other  nations  in  dealing  with  them,  and  the  advantage 
is  no  different  in  its  nature  in  this  case  than  it  is  in  the  rest.  In  short  it 
comes  to  this —  that  it  is  only  by  exercise  of  the  care,  industry,  and  self- 
denial,  on  the  part  of  the  Government  of  the  United  States,  that  the 
world  can  have  this  blessing.  It  is  reaped,  and  the  whole  of  it  is  thrown 
open  to  the  world,  and  the  price  is  determined  solely  by  the  buyers  —  by 
what  they  see  fit  to  give.  If  the  owners  of  the  islands  should  see  fit  to 
with -hold  from  the  market  at  any  parlicular  time  any  considerable  num- 
ber of  the  skins  what  would  they  do  with  them  — how  would  they  gain  by 
that  procedure  at  all  ?  When  there  comes  the  next  year  or  the  next  year 
after  that  -  -  ome  time  or  another  they  would  be  obliged  to  throw  it 
upon  the  market,  and  that  would  depress  the  market  so  that  the  loss  they 
would  incur  in  that  way  would  far  exceed  any  gain  that  there  was  any 
promise  of.  No,  there  never  could  be  any  temptation  to  keep  any  part 
of  the  products  except  there  may  be  very  exceptional  circumstances  —  a 
decline  in  the  demand  owing  to  some  change  of  fashion  —  and  it  might 
be  expected  there  would  be  a  recovery  from  it  which  might  induce  the 
proprietors  of  the  islands  to  say :  "  We  think  we  can  do  better  with  the 
skins  next  year  than  this  ",  or  something  of  that  sort.  But  in  general 
they  can  reap  no  unfair  advantage  from  the  possession  of  this  natural 
monopoly. 

There  is  another  suggestion.  I  observe  in  the  Case  and  Argument 
on  the  part  of  Great  Britain  that  these  meritorious  grounds  upon  which 
the  title  of  the  United  States  depends,  are  of  course  perceived  upon  the 
other  side ;  and  they  seek  to  find  something  of  a  similar  nature  on  which  to 
support  their  alleged  right.  And  what  do  you  find  ?  I  have  discovered 
two  things  which  they  put  forward  —  suggestions  —  in  some  way. 
One  is,  recognizing  the  natural  advantage  which  goes  with  the  ownership 
of  the  islands  owing  to  the  seals  submitting  themselves  fully  to  the  power 
of  man.  The  thing  which  they  put  against  that  is,  they  say  : 

This  seal  has  two  habitats.  One  is  on  these  islands,  and  the  other  is 
in  the  sea  along  the  coast  of  British  Columbia  —  that  is,  they  seek  to 
attach  the  seals  to  British  territory  —  Canadian  territory  —  and  they  say  : 
"  We  have  a  superior  right  also  grounded  upon  these  favorable  conditions 
locality  and  so  forth ;  these  seals  are  right  along  our  coasts  ".  Well,  that 
does  not  amount  to  enough  to  consider  of  course.  It  is  not  an  advantage 
which  enables  them  to  deal  with  the  seals  in  any  different  way;  they  still 
cannot  take  them  in  any  other  way  except  by  this  indiscriminate  pursuit, 
and  sacrifice  the  males  and  females  alike,  or  females  to  a  much  greater 
extent  than  males. 

It  does  not  enable  them  to  practice  the  husbandry  in  respect  of  the 
animal  and  to  give  to  mankind  the  benefit  of  the  increase  without  destroy- 
ing the  stock ;  and  so  it  should  be  dismissed  even  if  it  were  true  in  fact. 
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His  not  true  in  fact —  it  is  only  conjecture.  The  seal  has  no  winter 
habitat  ;  he  is  on  the  move  all  the  time,  and  if  he  has  a  habitat  along  the 
coast  of  British  Columbia  he  has  the  same  habitat  along  the  coast  of 
California  and  Oregon  which  is  a  territory  of  the  United  States,  and  along 
a  vast  extent  of  the  southern  part  of  Alaskan  territory,  and  the  Aleutian 
chain.  The  winter  habitat  along  the  coast  of  British  Columbia,  if  it  were 
anything  but  an  imagination,  is  too  slight  to  form  any  figure  in  this  dis- 
cussion. 

Now  what  is  the  next  ground  of  merit?  It  is  rather  more  singular  as 
it  seems  to  me.  They  say  :  the  seal  consumes,  along  the  shore  of  British 
Columbia,  a  great  many  fish  in  the  sea;  and  the  suggestion  is,  I  suppose, 
that  if  the  seals  did  not  consume  those  fish,  the  inhabitants  of  these 
shores  would  catch  them,  and  therefore  they  take  away  this  fish  from 
them  —  in  other  words  the  intimation  is  :  We  feed  these  seals  with  our 
fish.  Well,  all  I  have  to  say  is  that  the  fish  which  they  consume  —  these 
squids,  crustaceans,  cod,  and  what  not  which  these  seals  take,  are  not 
the  property  of  Canada  or  of  Great  Britain  —  they  are  the  property  of 
mankind.  Mankind  feeds  these  seals.  It  is  from  mankind  that  they  get 
their  sustenance.  They  take  it  out  of  the  illimitable  sources  of  the  sea 
—  not  the  property  of  any  nation,  but  of  mankind.  I  grant  you  that  the 
circumstance  that  mankind  feeds  the  seals  with  its  own  fish  in  this  way 
gives  mankind  the  title  to  the  fish.  The  fish  belong  to  mankind  —  that  is 
my  position,  that  is  our  position  —  and  we  give  them  to  mankind;  and 
mankind  can  work  out  its  true  and  beneficial  title  only  by  employing  the 
agency  and  the  instrumentality  of  the  United  States.  That  is  the  only 
way  it  can  get  it. 

All  it  can  say,  is,  to  the  United  States  :  •'  You  have  by  nature  this 
extraordinary  advantage  of  locality  and  position ;  you  have  the  ability  to 
take  the  whole  annual  increase  of  this  animal,  and  furnish  it  to  the  world 
if  you  would  only  cultivate  it.  It  is  your  duty  to  do  so,  and  when  you  do 
that,  we  get  the  benefit  of  these  seals,  and  get  them  in  the  only  way  in 
which  they  can  be  afforded  to  us".  Therefore  the  argument  that  the  fish 
that  support  these  seals,  are  fish  belonging  to  British  Columbia,  and  that 
therefore  they  have  any  equity  of  a  superior  character  to  that  of  any 
other  people,  entirely  disappears. 

Now  in  reaching  these  conclusions  as  to  property  in  seals,  it  will  be 
observed  that  I  rely  upon  no  disputed  facts  —  upon  no  facts  which 
are  open  to  serious  dispute.  1  have  said  so  —  at  least  my  assertion  in 
that  particular  may  not  be  accepted  —  but  I  feel  quite  sure  that  when  the 
members  cf  this  Tribunal  come  to  consider  the  facts  they  will  agree  that 
all  that  I  rely  upon  here  are  placed  beyond  dispute;  they  are  either  indis- 
putable in  themselves — that  is,  conceded — or  else  placed  beyond  dispute 
by  the  evidence. 

But  I  could  really  make  my  argument  upon  a  much  narrower  ground, 
in  fact,  and  keep  myself  within  it  and  which  is  absolutely  undisputed. 
Here  is  the  Joint  Report  of  the  Commissioners,  and  the  matters  upon 
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which  they  are  agreed  will  be  found  on  page  309  of  the  Case  of  the  United 
States  : 

We  are  in  thorough  agreement  that  for  industrial  as  well  as  for  other  obvious 
reasons  it  is  incumbent  upon  all  nations  and  particularly  upon  those  having  direct 
commercial  interests  in  fur-seals,  to  provide  for  their  proper  protection  and  pre- 
servation. 

Our  joint  and  several  investigations  have  let  us  to  certain  conclusions,  in  the 
first  place  in  regard  to  the  facts  of  seal  life,  including  both  the  existing  conditions 
and  their  causes ;  and  in  the  second  place  in  regard  to  such  remedies  as  may  be 
necessary  to  secure  the  fur-seal  against  depletion  and  commercial  extermination. 

We  find  that  since  the  Alaska  purchase  a  marked  diminution  in  the  number  of 
seals  on  and  habitually  resorting  to  the  Pribilof  islands  has  taken  place  :  that  it  has 
been  cumulative  in  effect,  and  that  it  is  the  result  of  excessive  killing  by  man. 

The  President.  —  Is  that  quite  in  accordance  with  what  you  stated? 
I  think  you  stated  the  diminution  had  taken  place  ever  since  1884.  This 
seems  to  be  since  the  Alaskan  purchase  —  that  is  since  1867. 

Mr  Carter.  —  Well,  this  Report  does  not  state  the  diminution  at  suc- 
cessive periods;  it  states  the  beginning  of  the  diminution. 

The  President.  —  Your  statement  I  believe  was,  that  the  draft  of 
100,000  seals  a  year  would  not  affect  the  existence  of  the  herd. 

Mr  Carter.  —  That  is  my  statement. 

The  President.  — That  draft  was  observed  for  several  years  after  1867, 
—  after  the  Alaska  purchase. 

Mr  Carter.  —  Yes ;  but  it  will  be  observed  that  there  was  a  prodigious 
taking  just  prior  to  the  establishment  of  regulations  by  the  United  States 
which  diminished  the  amount  of  the  herd,  and  undoubtedly  the  diminu- 
tion began  then  in  1869;  and  unless  we  were  prevented  by  pelagic  sealing 
I  have  no  doubt  that  the  draft  of  100,000  a  year  could  be  maintained. 
But  these  Commissionners  say,  and  I  take  their  statement  :  — 

We  find  that  since  the  Alaska  purchase  a  marked  diminution  in  the  number  of 
seals  on  and  habitually  resorting  to  the  Pribilof  islands  has  taken  place  ;  that  it  has 
been  cumulative  in  effect,  and  that  it  is  the  result  of  excessive  killing  by  man. 

I  take  that  finding  to  mean  this  :  That  this  herd  of  fur-seals  is  at  the 
present  time  in  the  course,  of  extermination,  and  that  that  extermination 
is  due  to  killing  by  the  hand  of  man.  I  take  those  two  facts,  and  that  is 
all  that  is  necessary,  for  the  purpose  of  establishing  a  full  foundation  for 
property  argument.  It  follows  from  that  fact  that  the  fur-seals  must  pe- 
rish unless  their  killing  is  regulated ;  and  it  follows  from  that,  that  all 
unregulated  killing  is  wrong.  It  follows  from  that  that  the  extermination 
of  the  seals,  which  is  in  progress,  is  due  to  unregulated  killing.  I  do  not 
say  now  unregulated  where  —  and  it  follows  that  all  unregulated  killing 
is  wrong  because  it  leads  to  destruction.  We  know  that  there  is  a  mode 
of  killing  by  which  the  race  can  be  preserved,  and  that  is  by  confining  it 
to  the  Pribilof  Islands.  We  know  that  sealing  upon  the  high  seas  cannot 
be  regulated.  All  unregulated  sealing  is  wrong.  Sealing  upon  the  high 
seas  is ,  and  must  always  be ,  unregulated ,  because  no  descrimination  is 
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possible  between  the  stock  and  increase ;  and  more  than  that  the  attack  of 
pelagic  sealers  is  probably  upon  the  stock  and  not  upon  the  increase,  be- 
cause wherever  a  single  female  is  killed  the  stock  is  struck  directly. 
Therefore,  standing  upon  the  mere  finding  of  this  Joint  Report,  there  is 
fact  enough  upon  which  all  the  Conclusions  of  my  arguments  may  be 
sustained.  There  are  some  technical  objections  that  are  urged  against 
the  conclusion  of  property.  It  is  said  that  you  cannot  identify  these 
seals  perfectly  —  that  the  seals  you  find  on  the  Pribilof  Islands  might 
perhaps  come  from  the  Russian  Islands.  As  I  have  said  all  that  is  foun- 
ded on  conjecture.  In  dealing  with  a  large  subject  like  this,  the  mere 
possible  circumstance  that  there  may  be  an  occasional  commingling  affec- 
ting a  few  individuals  is  of  no  consequence  at  all  --no  judicial  tribunal 
would  take  notice  ot  it. 

The  great  fact  is  obvious,  and  I  think  admitted,  that  the  great  bulk 
of  the  herd  which  is  on  the  North  —  west  coast  of  America  and  between  the 
Pribylof  Islands  and  the  State  of  California  -  -  the  whole  of  that  has  its 
breeding  place  on  the  Pribylof  Islands;  and  every  individual  of  it,  at 
some  time  or  another,  visits  those  Islands  and  submits  itself  to  the 
power  of  man  there. 

There  is  another  thing  that  is  suggested,  and  that  is,  if  a  property 
right  should  be  allowed  in  these  animals  to  the  United  States,  it  might 
interfere  and  prevent  the  enjoyment,  by  the  Indians  along  the  coast,  of 
an  immemorial  right  and  a  privilege  of  theirs  to  hunt  seals  for  their  own 
purposes.  Now  that  right  of  the  Indians;  such  as  it  is,  deserves  very 
respectful  consideration.  It  stands  upon  something  of  the  nature  of  mo- 
ral grounds;  I  admit  they  have  something  in  the  nature  of  a  better  claim 
than  these  pelagic  sealers.  There  is  some  reason  for  saying  you  should 
not  deprive  these  Indians,  (who  have  lived  along  the  coast  always,  and 
who  have  from  time  immemorial  supported  themselves  to  a  greater  or 
lesser  extent,  by  going  in  their  canoes  on  the  sea,  and  spearing  seals)  of 
that  important  means  of  subsistence.  It  might  be  subjecting  them  to 
starvation;  and  you  would  have  to  support  them  at  last,  if  you  did  that. 
There  are  some  powerful  considerations  there,  the  force  of  which  I  have 
no  disposition  to  disguise.  But  what  is  the  nature  of  that  case  ? 

That  is  a  pursuit  of  this  animal  not  for  purposes  of  commerce,  but  by 
barbarians  (for  they  are  such),  for  their  own  subsistence,  and  it  is  a  pur- 
suit which  of  itself  makes  an  insignificant  attack,  as  it  were,  upon  the 
seal  herds;  and  it  is  a  pursuit  which  (considering  the  magnitude  of 
that  herd,  and  the  condition,  the  size  which  it  would  reach  if  left  to  its 
natural  enemies),  I  have  classified  and  considered  as  among  the  natural 
enemies  of  the  herd,  just  as  much  as  the  killer-whales.  It  is  insignificant 
in  amount,  and  does  not  affect  the  size  of  the  herd.  It  does  not  affect 
any  of  the  conditions  which  I  have  considered  as  necessary  for  the  pre- 
servation of  the  existence  of  the  herd.  It  is,  therefore,  a  pursuit  which 
may  be  tolerated  without  danger  to  the  herd.  Now,  therefore,  it  is  quite 
possible  that  the  United  States  should  have  a  property  interest  in  these 
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seals,  subject  however,  to  the  right  of  the  Indians  to  pursue  them  in  the 
manner  in  which  they  were  accustomed  to  do  in  former  times,  that  is  to 
say,  for  their  own  purposes.  It  is  a  barbaric  pursuit.  That  is  an  ins- 
tance, with  which  the  government  of  the  United  States  is  perfectly  familiar, 
of  the  survival  of  the  barbaric  condition  contained  in  the  civilized  life  — 
a  condition  with  which  the  Government  of  Great  Britain  is  also  perfectly 
familiar,  because  it  has  to  deal  with  it  in  many  quarters  of  the  globe.  So 
long  as  they  subsist,  and  until  they  are  provided  with  other  means  of 
subsistence,  they  should  be  allowed  to  pursue  their  natural  means  of  sub- 
sistence; and  that  is  one.  It  is  not  one  that  would  threaten  —  endanger 
the  existence  of  the  seals  at  all ;  and  it  cannot  be  supposed  that  the  United 
States  would  ever  undertake  to  interfere  so  as  to  deprive  these  Indians  of 
their  rights.  But  there  is  one  limitation  to  that  —  that  is,  the  survival  of 
barbaric  conditions.  It  is  a  barbaric  pursuit,  and  being  a  barbaric  pur- 
suit it  does  endanger  the  existence  of  the  herd,  because  it  is  not  carried 
to  a  sufficient  length  —  there  is  not  a  population  sufficient  dependent, 
upon  it.  But  it  will  not  do,  under  the  cover  of  that  pursuit,  to  allow  civi- 
lization to  attack  the  herds  of  fur-seals. 

It  will  not  do  to  employ  these  Indians,  and  put  them  out  upon  the  high 
seas,  there  to  attack  these  seals  for  the  purpose  of  furnishing  them  to 
commerce.  That  is  not  a  dealing  of  barbaric  nations  with  seals  —  that  is 
a  dealing  of  civilized  nations  with  seals.  Barbaric  nations  have  rights  that 
civilized  nations  have  not,  under  certain  particulars.  As  I  said  before, 
many  times  in  the  course  of  my  argument,  the  attack  by  barbarians  on 
the  fruits  of  the  earth  is  limited,  confined,  and  generally  not  destructive; 
but  when  civilization  makes  her  attack  upon  them  her  methods  are  per- 
fectly destructive,  unless  she  makes  use  of  those  appliances  which  civi- 
lization teaches  her  by  which  that  destruction  may  be  avoided.  Therefore 
there  is  no  difficulty  in  awarding  to  the  United  States  a  right  of  property, 
subject  to  the  right  of  the  Indians  to  capture  in  the  manner  in  which  they 
were  formerly  accustomed  to  do  before  the  use  of  vessels  for  pelagic  sea- 
ling; but  not  a  right  to  go  out  and  engage  in  pelagic  sealing. 

The  President.  —  Do  not  you  think  it  very  difficult  to  draw  a  legal 
line  of  limitation  between  what  an  Indian  is  allowed  to  do  for  himself,  and 
what  he  may  be  allowed  or  permitted  to  do  in  the  service  of  a  European 
or  civilized  man  ? 

Mr  Carter.  —  There  are  always  practical  difficulties  connected  with 
dealings  with  barbaric  tribes  —  greater  or  lesser  difficulties  —  but  not 
inseparable  difficulties  connected  with  it. 

The  President.  — Do  you  find  that  there  is  a  substantial  legal  diffe- 
rence between  the  two  cases? 

Mr  Carter.  —  There  is  a  substantial  one. 

The  President.  -  -  Between  the  case  of  an  Indian  fishing  on  his  own 
account  and  an  Indian  fishing  on  the  account  of  a  civilized  man? 

Mr  Carter.  —  I  think  there  is  a  very  substantial  one. 

The  President.  —  A  substantial  legal  one? 
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Mr  Carter.  --Yes  when  I  speak  of  "  legal "  I  mean  moral.  We  are  on 
international  grounds  —  international  law,  and  there  is  a  sharp  dis- 
tinction. 

The  President.  --  Moral  and  international  are  different  fields  of  dis- 
cussion, I  think;  but  they  may  often  join. 

Mr  Carter.  --  They  are  not  so  different  as  may  be  supposed. 

The  President.  --  They  are  not  contrary. 

Mr  Carter.  --  Oh  no.  international  law  rests  upon  natural  law,  and 
natural  law  is  all  moral. 

The  law  of  nature  is  all  moral,  and  it  is  the  great  part  of  international 
law.  If  the  dictates  of  the  law  of  nature  are  not  repelled  by  any  actual 
usuage  of  man,  then  they  must  be  allowed  to  have  their  effect,  and  the 
dictates  of  the  law  of  nature  are  the  dictates  of  international  law ;  and  to 
say  that  they  are  moral  does  not  distinguish  them  at  all  from  such  as  are 
legal.  We  have  sharp  distinctions  in  municipal  law  between  what  is 
moral  and  what  is  legal;  but  in  international  law  whatever  relates  to  the 
actual  human  concerns,  the  property  of  nations,  and  actual  affairs,  and 
whatever  is  dictated  by  the  law  of  nature  is  not  only  the  moral  law,  but  the 
legal  law  also.  Now  there  is  the  broadest  sort  of  difference  between  the 
two  cases.  The  Indian  goes  out  and  attacks  and  kills  a  seal  for  the 
purpose  of  sustaining  himself,  making  a  skin  which  he  is  going  to  wear, 
and  getting  food  to  eat. 

Lord  Hannen.  —  Is  it  to  be  confined  merely  to  their  substenence? 
Were  they  not  the  only  suppliers  in  the  first  instance  of  the  seals?  They 
bartered  the  skins ;  there  was  no  other  source  until  the  Pribylof  Islands 
were  discovered.  That  trading  which  is  so  frequently  referred  to  was  a 
trading  in  these  amongst  other  skins. 

Mr  Carter.  —  That  is  true.  Thej  were  the  original  traders  and  they 
were  made  use  of  by  the  purposes  of  commerce  but  what  I  mean  to  say 
is,  that  was  commerce. 

Lord  Hannen.  —  Yes,  carried  on  by  the  natives. 

Mr  Carter.  —  I  know :  but  that  was  commerce.  They  were  supplying 
the  commerce  of  the  world.  They  were  not  supplying  themselves  with 
clothing  —  they  were  not  furnishing  themselves  with  seals  for  food. 

The  President.  --  That  you  would  consider  was  legal  at  the  time,  but 
would  not  be  legal  now. 

Mr  Carter.  —  Before  the  Russians  discovered  these  regions  they  were 
inhabited  by  Indians,  and  these  Indians  did  pursue  seals  in  that  way.  It 
is  a  pursuit  by  barbarians  without  method  --  without  making  any  effort 
to  preserve  the  stock;  destructive,  of  course,  in  its  character,  but  not  of 
sufficient  extent  to  endanger  the  existence  of  the  race  of  the  animal.  As 
I  have  said,  it  is  only  when  the  world  makes  its  attack,  through  commerce, 
that  the  existence  of  the  race  of  animals  is  in  danger  --  it  is  only  then; 
and  when  that  begins  then  the  danger  begins,  of  course,  at  first,  the 
beginning  of  it  was  when  the  Russians  first  discovered  this  country,  and 
treated  with  these  Indians,  and  got  these  skins.  That  was  the  beginning 
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of  the  attack  by  the  world  generally  upon  this  stock  of  seals.  That  was 
the  beginning  of  an  attack  by  civilization,  through  commerce,  its  great 
instrumentality.  Of  course,  before,  at  a  very  early  period  when  the 
draft  was  very  small,  it  did  not  threaten  the  existence  of  the  stock  at 
all,  but  by  and  by,itdoes.  Now  when  the  existence  of  the  stock  is  threat 
ened,  what  are  you  to  do?  That  is  the  question. 

The  President.  —  That  is  a  point  of  fact.  That  is  a  difference  in  fact 
which  might  create  a  difference  in  right,  according  to  your  view. 

Mr  Carter.  —  The  distinction  which  I  mean  to  draw  is  a  distinction 
of  a  resort  to  the  seals  for  the  purpose  of  the  personal  use  of  the  people, 
such  as  they  were  in  the  habit  of  making,  before  they  were  discovered  by 
civilized  men  —  the  distinction  between  that  pursuit,  and  that  which  is 
promoted  by  civilized  men  for  the  purpose  of  supplying  the  world  with 
these  skins.  That  is  the  distinction.  The  first  pursuit  which  is  confined 
to  the  barbarians  ,  is  not  destructive  of  the  stock.  Nor  is  the  other ,  as 
long  as  it  is  limited  to  certain  very  narrow  proportions  and  conditions. 
But  when  it  is  increased,  then  it  does  threaten  the  stock.  What  must 
you  do  then.  You  must  adopt  those  measures  which  are  necessary  to 
preserve  the  stock ;  and  what  are  the  measures  which  society  always  em- 
ploys for  that  purpose  ?  1  have  detailed  that  already  —  it  is,  to  award  the 
institution  of  property.  Now  must  society  with  hold  its  effort  —  must  it 
forbear  to  employ  those  bounties  because  here  are  a  few  hundreds  of 
Indians  in  existence  who  may  have  some  rights  in  reference  to  them? 
No,  they  are  not  to  be  considered,  surely.  We  cannot  allow  this  herd  of 
seals  to  be  extinguished  just  for  the  purpose  of  accommodating  a  few  hun- 
dred Indians  upon  that  coast  —  surely  not. 

The  President.  -  -  It  may  be  that  the  civilized  fishermen  may  not  be 
more  than  a  few  hundred  also.  The  number  of  men  employed  is  not 
absolutely  a  foundation  of  legal  discrimination  —  a  legal  duty. 

Mr  Carter.  —  You  mean  those  employed  on  the  Pribilof  islands  may 
be  a  few  hundreds? 

The  President.  —  I  mean,  the  pelagic  sealing  may  be  carried  on  by  a 
few  hundred  Indians,  but  that  is  no  matter.  The  difference  that  you 
make  is  whether  they  are  Indians  or  civilized. 

Mr  Carter.  —  Yes. 

The  President.  —  Suppose  Indians  make  commerce,  selling  or  barte- 
ring their  skins  —  you  allow  that  also  ? 

Mr  Carter.  —  Where  it  is  not  destructive. 

The  President.  —  It  is  a  question  of  proportion  —  of  measure  with  you. 

Mr  Carter.  -  -  If  it  is  destructive,  then  it  is  not  to  be  allowed.  They 
have  no  right  to  destroy  the  race  of  animals. 

The  President.  -  -  In  order  to  give  you  satifaction ,  the  question 
would  be  to  know  within  what  limits  pelagic  sealing  may  be  carried  on 
without  being  destructive? 

Mr  Carter.  --  Yes,  that  is  practically  the  question.  If  you  say  pe- 
lagic sealing  can  be  carried  on  without  being  destructive. 
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The  President. —  By  Indians,  at  any  rate? 

Mr  Carter.  —  By  Indians  in  their  canos  in  the  way  in  which  it  was 
originally  carried  on.  That  does  not  threaten  the  existence  of  the  herd. 

The  President.  --  That  is  a  natural  limitation. 

Mr  Carter.  —  But  it  is  possible  to  do  this.  It  would  be  possible  for 
those  who  are  now  engaged  in  pelagic  sealing  for  instance  to  say  :  ' '  The 
Indians  are  permitted  to  carry  on  pelagic  sealing;  we  are  prevented 
from  doing  it.  We  will  just  employ  those  Indians.  " 

The  President.  —  That  is  the  difficult  point  which  I  just  hin- 
ted at. 

Mr  Carter.  —  They  might  say  :  "  We  will  employ  these  Indians  and 
employ  them  to  do  the  work  we  are  prohibited  from  doing.  The  Indians 
are  perfect  sealers,  and  can  destroy  this  race  of  animals  as  quickly  as 
anybody  else  :  if  you  bring  civilization  to  bear  upon  them,  and  hire 
them  to  go  out  there,  you  could  do  it  in  that  way.  '  I  argue  that 
thing  cannot  be  done.  The  principal  grounds  and  reasons  upon  which  I 
rest  the  right  of  property  in  the  United  States,  proceed  upon  the  assump- 
tion that  the  blessing  of  Providence  are  to  be  preserved  and  made  conti- 
nually useful  to  man ,  and  whatever  mode  of  attack  is  made  upon  them 
which  is  in  violation  of  that  principle,  must  be  suppressed. 

Senator  Morgan.  —  Mr  Carter,  if  you  will  allow  me,  I  understand 
your  position  to  be  this  —  if  I  am  mistaken  correct  me  :  that  the  United 
States  Government  being  the  owner  of  the  seals,  has  a  right  of  making 
an  indulgence  or  exception  in  favor  of  these  Indian  tribes  because  of 
their  dependent  condition,  and  should  do  this,  so  long  as  they  conduct 
that  sealing  in  accordance  with  their  original  customs? 

Mr  Carter.  —  Yes. 

Senator  Morgan.  —  Now,  I  wish  to  suggest  that  both  Great  Britain, 
and  Canada,  and  the  United  States,  have  found  it  necessary  (in  order  to 
establish  and  promote  the  agriculture,  commerce,  and  the  peace  of  the 
whole  country),  in  respect  to  Indian  tribes,  to  deprive  them,  at  their  will,  of 
all  what  are  called  their  natural  rights  of  hunting  and  wandering  — their 
nomadic  wanderings  —  and  confine  them  to  reservations;  and  all  of 
these  countries  have  found  it  absolutely  necessary  to  do  so  until  it  is  a 
matter  of  universal  and  admitted  law  throughout  the  continent  of  North 
America,  until  you  get  to  Mexico  at  least,  and  in  Mexico,  that  the  Indians 
shall  be  dealt  with  in  such  a  way  as  the  supreme  powers  choose  to  do  in 
their  general  public  policies,  giving  them,  in  the  United  States  (and  doubtless 
in  Canada),  the  privileges  and  benefits  of  the  provisions  of  the  Constitution 
which  operates  in  favor  of  the  personal  rights  of  liberty,  property,  and  so 
forth ;  but  neither  of  these  Governments  have  ever  hesitated  on  any  occa- 
sion since  they  had  the  power  to  enforce  their  laws  against  natives ,  to 
confine  them  to  reservations  —  cut  them  off  from  hunting  on  the  plains, 
the  wild  buffaloes,  deer,  and  all  other  wild  game,  and  absolutely  to 
enclose  them  within  bounds  which  they  are  not  permitted  to  go  beyond 
at  all. 
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Mr  Carter.  —  Of  course  that  is  perfectly  established  in  the  practice  of 
nations. 

The  President.  —  Is  it  so  in  Canada  Mr  Tupper? 

Mr  Tupper.  —  Since  the  President  has  referred  to  me,  I  might  say 
there  is  a  distinction  in  the  case  of  the  Canadian  Pacific  Coast  Indians. 
For  instance  on  the  Plains ,  the  Government  representing  the  crown , 
make  this  arrangement  by  and  with  the  consent  of  the  various  tribes,  who 
thus  come  then  under  what  are  called  treaty  rights  made  with  the  crown. 
They  have  certain  privileges ,  and ,  coming  under  the  protection  of  the 
crown,  submit  themselves  to  the  care  of  the  Government.  The  Govern- 
ment provides  for  them,  giving  them  their  rations  and  supplies,  and 
for  the  sake  of  those,  and  for  their  support,  they  submit  themselves  to 
the  regulations  under  the  Government.  But  on  the  Canadian  Pacific  Coast 
the  Indians,  are  as  free  as  the  whites. 

Senator  Morgan.  —  Mr  President,  if  you  will,  allow  me,  to  my  sta- 
tement of  the  power  thus  exercised  I  will  add,  if  it  is  exercised  in  a 
single  instance  by  Canada  or  the  United  States,  of  course  the  whole 
power  is  necessarily  implied.  Now  when  we  speak  of  a  treaty  with  an 
Indian  tribe,  we  do  not  speak  of  it  in  the  sense  of  that,  an  engagement 
with  a  foreign  Government  :  the  Indians  are  entirely  within  the  limits 
and  dominion  of  the  respective  Governments  in  America,  and  the  treaty 
I  have  spoken  of  is  a  mere  agreement  for  the  purpose  of  pacifying  them, 
and  not  based  on  the  idea  that  they  have  any  sovereign  right  to  treat 
at  all.  They  are  the  subjects  of  the  general  Government,  and  more 
particularly  so,  I  think,  than  can  be  found  anywhere  else  in  the  world. 
That  is  the  universal  history  of  the  North  American  Continent.  Indians 
in  the  decisions  of  the  United  States  supreme  fourt  are  called  the  "wards 
of  the  nation",  and  the  United  States  are  their  guardians. 

Sir  John  Thompson.  --In  addition  to  what  Mr  Tupper  has  said,  the 
only  penalty  for  roaming  contrary  to  the  provisions  of  the  treaty  is, 
the  withholding  the  benefits  of  the  treaty  from  the  Indians.  There  is  no 
law  in  any  part  of  the  country  to  prevent  an  Indian  going  where  he 
pleases.  Perhaps  I  ought  to  add  to  that,  in  reference  to  Mr  Carter's  posi- 
tion, that  in  establishing  close  seasons  for  fishing  and  hunting,  the  Indian 
is  included  as  well  as  the  white;  but  an  exception  is  made  in  favor  of 
such  as  he  may  take  by  fishing  or  hunting  for  his  own  sustenance. 

Mr  Carter.  --  All  this  survival  of  barbaric  conditions  in  any  civilized 
life  is  a  perfectly  familiar  problem  both  to  Great  Britain  and  the  United 
States  in  reference  to  many  parts  of  the  world.  It  presents  this  difficulty, 
no  doubt.  They  are  dealt  with  as  they  can  best  be  dealt  with  and  some- 
times it  has  been  said,  and  probably  with  truth,  with  injustice  and 
cruelty  to  the  native  inhabitants ;  at  other  times,  with  great  liberality  and 
generosity  to  them.  The  problem  is,  no  doubt,  a  difficult  one;  but  the 
difficulty  of  it  does  not  dispense!  with  the  necessity  to  properly  deal  with  it. 

Then,  how  is  it  to  be  dealt  with?  Here  are  many  thousands  of  Indians 
in  the  western  part  of  the  United  States  living  upon  tribes  of  buffalo  that 
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feed  over  a  boundless  area  of  territory ;  and  here  is  a  vast  population 
pressing  in  that  direction  all  that  time.  Well,  what  are  you  to  do?  Are 
you  to  station  an  army  along  the  boundary  or  the  frontier,  and  say  that 
civilization  shall  not  go  on  beyond  this  point,  and  protect  these  Indians  and 
the  buffalo  in  their  wild  condition  for  ever;  and  say  that  this  part  of  the 
fruitful  earth  shall  remain  for  ever  a  forest  and  a  waste?  Is  that  what  you 
are  to  do?  Is  that  the  dictate  of  civilization?  No;  you  cannot  do  it,  if  you 
would.  Civilization  will  press  forward  and  drive  out  the  Indian  naturally 
in  one  way  or  the  other.  The  only  thing  you  can  do  is  to  deal  with  it 
gently  and  gradually,  and  protect  the  barbarian  from  violence  and  secure 
to  him  his  subsistence  as  far  as  you  can. 

Lord  Hannen.  --  Was  there  ever  any  law  as  to  the  protection  of  the 
buffalo  or  bison  except  that  of  the  Yellowstone  Park? 

M.  Cater.  —  No;  none  that  I  know  of. 
Senator  Morgan.  —  No,  none;  except  that. 

M.  Carter.  —  None  of  that  kind ;  and  the  consequence  is  that  the  Uni- 
ted States  in  dealing  with  that  —  it  is  true  it  is  done  by  treaty  ;  but  what 
are  treaties  between  a  nation  and  these  tribes  of  Indians  who  are  not 
capable  of  giving  consent?  —  they  do  not  deserve  the  name  of  treat  ies 
for  what  is  it  worth,  —  what  is  the  effect  of  it?  You  take  away  from  the 
Indian  his  hunting  ground,  and  you  have  to  support  him  by  giving  him 
rations.  That  is  what  is  done,  I  suppose,  in  Canada.  Well,  here  they 
occupy  territories  capable  of  producing  vast  quantities  of  wheat  which  the 
Indian  will  not  cultivate.  Then  you  must  take  it  from  him  ;  and,  if  you 
take  it  from  him,  you  have  to  give  him  rations  to  support  him.  That  is 
done  in  Canada  and  in  the  United  States,  and  wherever  these  barbaric 
tribes  are  treated  with  generosity  and  with  justice.  But  the  merits  of 
civilization  and  the  interests  of  civilization  and  the  demands  of  civilization 
cannot  be  made  to  await  upon  the  destinies  or  demands  of  these  few  Bar- 
barians. That  cannot  be  done;  and  when  the  question  comes  whether 
they  are  to  be  permitted  to  exterminate  a  race  of  animals  like  the  seal, 
not  for  the  purpose  of  supplying  themselves  but  because  they  are  the 
employes  of  men  prohibited  from  doing  it,  then  you  must  prohibit  them  also. 

The  President.  —  That  is  their  livelihood  as  well,  is  it  not? 

M.  Carter.  —  Of  the  Indians? 

The  President.  — Yes,  —  their  means  of  livelihood? 

Mr  Carter.  — They  have  a  right  to  pursue  this  livelihood  as  long  as  it 
is  confined  to  getting  the  seal  for  the  purpose  of  clothing  for  their  bodies 
or  for  meat;  but  when  they  want  to  engage  themselves  in  commerce,  and 
clothe  themselves  in  broadcloth  and  fill  themselves  with  rum  in  addition 
to  their  real  wants,  then  a  different  problem  is  presented. 

Practically  here  it  would  be  of  no  account.  The  only  way  in  which 
they  pursue  or  ever  have  pursued  the  seal  is  by  in  single  boats  going  out 
from  the  shore,  and  in  that  way  they  can  take  a  few  seals  that  approach 
the  shore  more  closely  than  usual;  but  it  is  pelagic  sealing  that  threatens 
the  existence  of  the  herd,  and  that  consists  in  a  large  vessel  provided  with 
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a  dozen  or  more  boats  and  a  very  large  crew  which  follows  the  seals  for 
100  or  200  miles,  and  are  capable  of  withstanding  any  weather  and  of 
continuing  on  the  sea  for  months  —  it  is  the  vessels  which  follow  them 
up  and  put  out  their  boats  whenever  they  see  enough  seals  to  engage  their 
attention  and  slaughter  them  in  that  way  that  threaten  the  existence  of 
the  herd.  If  sealing  in  boats  from  the  shore  were  permitted,  it  would 
not  occasion  any  serious  danger,  because  no  boats  can  go  out  and  stay 
out  all  night;  they  cannot  go  out  for  more  than  a  few  miles,  and  they 
must  be  back  before  dark.  It  is  only  a  few  seals  that  they  can  take,  and 
that  would  not  threaten  the  existence  of  the  herd.  The  attack  which 
civilization  makes  upon  it,  and  which  it  has  no  right  to  make  is  destruc- 
tive of  this  seal,  and  that  is  by  vessels  with  crews  and  boats  which  go  on 
long  voyages  —  it  is  that  which  is  destructive. 

Now  the  upshot  of  this  suggestion  about  the  right  of  the  Indians  to 
make  these  attacks  upon  the  seal  is  this,  that  it  does  not  create  any 
serious  difficulty  with  relation  to  the  problem.  Of  course,  it  is  not  sup- 
posed that  the  United  States  are  going  to  take  away  from  these  people 
their  means  of  subsistence  —  at  least,  without  supporting  them  in  return. 
Their  history  abundantly  repels  any  suggestion  of  that  sort.  They  have 
never  inflicted  any  such  barbarity  upon  them,  or,  if  necessary,  their  rights 
might  be  declared  to  be  subject  to  it. 

The  President.  —  Is  the  sealing  on  the  coast  by  Americans  carried  on 
by  the  Indians —  I  mean  the  pelagic  sealing —  or  is  it  only  by  Canadians? 

Mr  Carter.  —  There  is  no  sealing  in  boats  from  American  territory,  I 
think,  because  there  are  no  Indians  on  American  soil  which  are  given  to 
that  pursuit. 

Mr  Justice  Harlan.  —  When  you  speak  of  boats,  you  mean  canoes? 

Mr  Carter.  —  Yes. 

The  President.  —  Yes,  we  understand  that. 

Mr  Carter.  —  I  have  just  been  told  that  there  is  one  tribe  of  Indians, 
at  least  —  the  Makah  Indians,  who  are  on  American  territory,  and  who 
do  practice  sealing  in  boats  to  a  greater  or  less  extent,  and  there  may  be 
others. 

Now  let  me  say  in  conclusion  of  my  argument  on  this  question  of 
property,  — and  I  am  about  to  conclude  it  now  —  that  I  have  endeavour- 
ed to  put  the  case  of  the  Government  of  the  United  States  upon  no  selfish 
reasons  or  grounds  particular  or  personal  to  themselves,  but  upon 
grounds  of  interest  alike  to  the  whole  world.  I  have  not  put  this  pro- 
perty in  seals  as  the  peculiar  property  of  the  United  States  in  the  complete 
sense  of  property,  but  as  the  property  in  which  all  mankind  is  interested, 
all  mankind  having  a  right  to  enjoy  it,  all  mankind  seeking  to  enjoy  it, 
but  limited  and  absolutely  limited  to  one  method,  and  that  is  by  the 
employment  and  instrumentality  of  the  United  States  in  this  husbandry 
on  the  Pribilof  islands. 

The  President.  -  -  You  do  not  say  that  it  is  absolute  property,  but 
that  it  is  property  in  the  sense  of  article  VI,  do  you  say  that? 
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Mr  Carter.  —  It  is  properly  in  the  sense  that  they  are  entitled  to  the 
exclusive  custody  and  management  of  it,  and  to  prevent  interference  in  it 
in  any  quarter,  but  \vheii  you  say  property  in  the  sense  of  beneficial  inte- 
rest and  enjoyment,  then  I  speak  of  the  interest  of  the  whole  world. 

The  President.  -  -  So  that  according  to  you,  this  question  No  5  : 
"  Have  the  United  States  any  right,  and  if  so  what  right  to  the  protection 
of  property  "  —  the  property  here  would  be  a  qualified  property  ?  I  am 
asking  you  to  help  us  to  solve  the  question  which  we  have  to  solve.  You 
have  been  kind  enough  to  speak  and  give  yourself  a  good  deal  of  trouble 
to  help  us  already. 

Mr  Carter.  —  Well,  1  shall  not  leave  that  undisposed  of.  It  will  come 
in  due  course  of  my  argument,  but  if  the  learned  President  desires  an 
answer  now. 

The  President.  —  No,  not  if  it  will  come  in  time;  that  is  enough. 

Mr  Carter.  -  -  Yes,  it  will  come  in  time. 

We  ask  for  nothing  here  which  is  not  equal  to  the  interest  of  all 
nations.  We  ask  for  nothing  that  is  going  to  injure  anybody.  We  ask 
only  for  that  which  enables  the  world  to  enjoy  the  benefits  of  this  pro- 
perty, and  to  afford  what  we  ask  takes  away  nothing  from  anybody  not 
even  from  these  pelagic  sealers,  except  the  pursuing  of  an  occupation  of 
doubtful  profit  for  a  very  few  years. 

In  the  allotment  between  the  different  nations  of  the  world  of  the 
various  advantages  which  the  earth  affords,  this  particular  one  happens 
to  fall  to  the  United  States,  and  it  is  her  duty  to  improve  it  and  make  it 
productive;  and  the  performance  of  that  duty  will  indeed  be  profitable 
to  herself  and  rightfully  so.  And  nobody  ought  to  begrudge  her  that; 
but  it  will  be  equally  advantageous  to  the  whole  world,  and  all  she  asks 
is  an  International  Tribunal,  representing  the  whole  world,  to  award 
her  the  privilege  of  doing  it.  She  has  done  it  in  the  past,  and  is  capable 
of  doing  it  in  the  future  if  permitted  to  do  it  by  the  abstinence  of  the 
rest  of  mankind  from  a  destructive  pursuit  of  the  animal.  That  is  all 
she  asks. 

Now,  assuming  the  right  of  property  in  this  herd  to  be  established 
in  the  United  States,  the  next  question  is  what  right  she  has  of  defending 
and  protecting  herself  in  the  enjoyment  of  that  properly.  Bui  that  ques- 
tion, as  I  am  to  deal  shortly  with  another  aspect  of  the  question  of  pro- 
perty (namely,  with  the  industry  that  is  established  on  the  Island,  dealing 
with  the  question  of  property  irrespective  of  any  right  of  property  in  the 
seals  themselves),  I  shall  postpone  a  discussion  of  the  rights  of  protection 
and  defence  which  the  rights  of  property  would  give  until  I  have  conclu- 
ded what  I  have  to  say  on  the  aspect  of  the  question  which  relates  to 
the  industry  carried  on  the  Island. 

[The  Tribunal  then  adjourned  for  a  short  time.] 

Mr  Carter.  -  There  is  one  extract  from  the  Report  of  the  British 
Commissioners  which  I  intended  to  read  in  the  course  of  my  argument  as 
showing  that  a  husbandry  was  possible  with  the  seals,  and  that  it  is  car 
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ried  on  upon  the  Pribilof  islands.     It  is  an  extract  from  the  Report  of  the 
British  Commissioners  on  page  159. 

Mr  Justice  Harlan.  -  -  What  is  the  section? 

Mr  Carter.  —  Well,  it  is  beyond  the  sections. 

Sir  Charles  Russell.  —  It  is  a  newspaper  extract. 

Mr  Carter.  -  -  Yes,  it  is  a  newspaper  extract. 

The  American  fur-seal  had  a  narrow  escape  of  sharing  the  fate  of  its  southern 
kindred.  In  a  paper  dealing  with  this  subject,  a  writer  gives  the  following  account. 

It  is  cited  apparently  for  the  purpose  of  approval. 

Early  in  this  century  the  seals  were  almost  exterminated  in  many  of  the  islands 
in  the  North  Pacific,  and  were  there  as  ruthlessly  slaughtered  as  they  were  in  the 
Bass  Straits  and  the  New  Zealand  coast.  The  extermination  was,  as  it  were,  com- 
menced, had  not  Russia  first  and  the  United  States  afterwards  leased  the  exclusive 
right  of  killing  seals  on  the  Pribilof  islands  —  a  famous  sealing  place,  —  to  a  single 
Company,  by  which  means  the  seals  were  saved,  as  the  Company  had  an  interest 
in  keeping  up  the  supply  of  furs. 

This  single  experiment,  the  writer  states,  has  proved  conclusively  [that  fur-seals 
can  be  farmed  as  easily  as  sheep,  and  that  sealing  should  not  be  thrown  open 
without  restrictions.  Seals  are  a  property  the  Slate  should  jealously  guard.  On 
the  two  Pribilof  Islands  it  is  computed  that  500,000  seals  resort  annually.  These 
islands,  from  the  value  of  the  fur-seal,  were  discovered  in  the  year  1786,  when  the 
slaugher  commenced,  and  was  prosecuted  without. 

And  then  there  is  an  apparent  blank  : 

Until  the  year  1839,  when  the  number  had  been  so  reduced  that  the  business 
threatened  to  be  entirely  destroyed  within  a  few  years. 

The  President.  —  Do  you  know  where  that  paper  comes  from? 
Mr  Carter.  -     The  substance  of  it  is  a  newspaper  extract. 
Sir  Richard   Webster.          It    is  referred    to    in   the    letter    upon 
page  158. 

I  inclose  a  newspaper  copy  (marked  B)  of  a  paper  prepared  and  read  by 
Mr  Alexander  Morton,  F.  L.  S.,  one  of  the  Tasmanian  Commissioners  [of  Fisheries. 

Mr  Forster.  —  A  Report  from  Mr  Morton  as  published  by  newspaper. 

Mr  Justice  Harlan.  -  -  That  is  a  reply  to  a  circular  addressed  to  the 
Government  of  Tasmania. 

Mr  Carter.  — Yes. 

The  President.  -  -  Mr  Morton  is  a  British  Official,  is  he  not?  But 
does  that  mean  to  say  that  the  Bristish  Government  appropriates  his 
views? 

Sir  Charles  Russell.  -  -  No. 

Mr  Justice  Harlan.  -  These  were  enquiries  sent  to  Colonial  Govern- 
ments, as  I  understand  it. 

Sir  Richard  Webster.  -  -  On  page  154,  you  will  find  that  the  Bri- 
tish Commissioners  sent  a  circular  of  enquiry  to  a  number  of  Govern- 
ments, beginning  with  the  Cape  of  Good  Hope,  the  Falkland  Islands, 
New-South  Wales,  Victoria,  Tasmania,  New-Zealand,  Chile,  Argentine 
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Republic,  Brazil,  Uruguay,  and  Japan ;  and  some  replies  were  received, 
and  Ihey  are  set  out. 

Mr  Carter.  —  And  this  one,  as  well. 

The  President.  —  But  that  intimates  no  approbation  of  the  views.  It 
is  merely  the  point  of  view. 

Mr  Porster.  —  It  is  evidence. 

Mr  Carter.  —  It  is  a  paper  presented  by  the  British  Commissioners 
as  having  been  received  presumably  from  intelligent  persons  acquainted 
with  the  subject,  and  presented  as  something  worthy  of  attention. 

The  President.  —  It  does  not  mean  approbation;  but  attention. 

Lord  Hannen.  —  It  is  presented  as  one  of  the  Reports  made  to  them, 
and  which  they  dont  keep  back. 

Mr  Carter.  —  No;  it  is  presented  as  something  made  to  them. 

The  President.  -  -  And  requiring  attention,  at  any  rate. 

Mr  Carter  : 

The  destruction  was  then  stopped  until  1845,  when  it  was  gradually  resumed, 
though,  instead  of  the  indiscriminate  slaughter  which  had  before  been  permitted, 
only  the  young  males  (two  years  old)  were  allowed  to  be  killed.  The  rookeries 
continued  to  increase  in  size  until  1857. 

The  Company  who  leased  the  right  of  sealing  in  these  islands  were  restricted 
about  the  year  1860  to  50,000  seal-skins  annually.  From  1821  to  1839,758,502 
fur-seals  were  killed. 

The  President.  —  Is  that  all  in  accordance  with  your  own  informa- 
tion? 

Mr  Carter.  —  I  will  not  say  these  particulars  are  in  accordance  with 
our  evidence.  The  general  tendency  of  them  is  in  accordance  with  it; 
but  that  they  are  minutely  in  accordance  with  our  own  evidence,  I  do  not 
undertake  to  say. 

The  President.  —  And  it  is  not  necessary. 

Mr  Carter.  —  No.  I  read  them  for  the  purpose  of  showing  the  con- 
clusions of  the  writer  or  compiler  of  this  information. 

The  United  States  Government,  fearing  their  total  extinction,  leased  the  sole 
right  of  seal-fishing  on  these  islands  to  one  firm,  restricting  the  allowed  number  to 
100,000.  From  what  he  had  been  able  to  lay  before  the  Fisheries  Board,  no  time 
should  be  lost  in  at  once  taking  steps  to  protect  the  seal  fisheries  in  Bass  Straits. 
Wherever  proper  restriction  has  been  introduced  a  most  valuable  industry  has 
been  started  in  connection  with  the  seal  industry,  and,  instead  of  the  three  years ; 
as  has  been  proposed  by  this  Board,  he  strongly  recommended  five  years  for  the 
close  season,  and  if  at  that  time  the  seals  have  increased  the  Government  might  be 
recommended  to  lease  the  islands,  allowing  only  a  certain  number  to  be  taken 
annually,  and  on  no  account  to  allow  the  females  to  be  killed. 

I  come  now  then  to  the  other  branch  of  the  question  of  properly, 
mamely,  the  property  which  the  United  States  asserted  in  the  industry 
carried  on  by  them  on  the  Pribilof  Islands,  irrespective  of  the  question 
whether  they  have  property  in  the  seals  or  not.  Supposing,  for  the  pur- 
pose of  argument,  that  my  conclusions  were  not  agreed  to,  that  the  United 
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States  have  a  property  in  the  seals  themselves  or  in  the  seal  herds  which 
frequent  those  islands  and  assert  that  they  have  a  property  interest  in  the 
industry  which  is  there  carried  on  —  a  property  interest  of  such  a  cha- 
racter that  they  are  justified  in  protecting  and  defending  it  against  any 
wrongful  invasion  of  it  in  any  place. 

Now  for  the  purpose  of  argument  on  that  question,  I  employ  the  same 
bases  of  fact  which  I  have  employed  in  discussing  that  question  of  pro- 
perty in  the  seals  and  briefly  not  to  go  into  it  at  large,  I  assume  as  facts 
these  which  are  substantially  undisputed. 

That  this  industry  was  established  originally  by  Russia,  and  she  em- 
ployed care,  industry  and  devoted  expense  to  the  establishment  of  that 
industry,  carrying  thither  a  large  number  of  native  Aleuts  from  the  Aleu- 
tian Islands  for  the  purpose  of  guarding  the  seals  and  for  the  purposes  of 
the  market.^ 

That  no  interference  was  made  with  Russia  in  the  enjoyment  of  that 
industry  during  the  whole  period  of  her  occupation  down  to  the  time 
when  the  islands  passed  into  the  possession  of  the  United  States. 

That  the  United  States  continued  to  carry  on  that  industry  in  subs- 
tantially the  same  way  and  also  without  interference  until  the  practice 
of  pelagic  sealing  was  introduced. 

That  the  effects  of  that  industry  were  in  all  respects  beneficial  not  only 
to  Russia  when  she  engaged  in  it  and  to  the  United  States  after  her  pos- 
session began,  but  to  the  whole  world  in  the  manner  I  have  described,  and 
substantially  it  consisted  in  securing  the  entire  annual  increase  of  the 
animal,  and  devoting  it  to  the  purposes  of  commerce  without  diminishing 
the  stock. 

That  by  means  of  this  industry,  the  stock  of  seals  has  been  actually 
improved,  and  to  show  the  beneficial  effects  in  that  particular,  we  have 
only  to  compare  it  with  the  fate  of  similar  species  of  fur  seals  in  the  south- 
ern Ocean,  in  the  Falkland  Islands,  in  the  Island  of  Masafuero,  and 
elsewhere,  where  the  stock  of  seals  has  been  entirely  destroyed.  I  might 
add  it  is  quite  possible  that  with  the  prohibition  of  pelagic  sealing  and 
with  similar  rules  and  regulations  for  the  preservation  of  seals,  those 
races,  as  far  as  any  remain,  and  so  far  as  any  individuals  of  the  race 
remain  in  the  Southern  Seas  might  be  again  induced  to  resort  to  those 
islands  and  those  islands  be  again  repeopled  with  those  herds,  and 
similar  advantages  enjoyed  for  the  whole  world  which  is  now  produced 
by  the  industry  carried  on  in  the  Pribilof  Islands.  Those  consequences, 
it  is  not  unreasonable  to  suppose,  might  be  brought  about  to  a  greater  or 
less  extent,  and  thus  the  usefulness  of  this  animal  be  to  a  great  extent 
increased,  if  all  the  resources  were  availed  of. 

The  President.  —  Do  you  mean  to  say  that  that  ought  to  be  a  matter 
for  international  consideration,  or  that  a  single  nation  by  its  municipal 
laws  could  bring  about  that  result. 

Mr  Carter.  — I  mean  this — if  it  was  recognized  that  the  seals  were  pro- 
perty, there  might  be  an  inducement  to  the  nations  who  own  the  sove- 
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reign  ty  of  those  islands  to  establish  rulesand  regulations ,  and  pelagic  sealing 
being  prevented  by  an  award  of  property  to  the  sovereign  of  the  place 
where  they  make  their  home,  rules  and  regulations  having  regard  to  them 
might  then  be  established,  which  would  result  in  the  increase  of  the 
herd. 

The  President.  —  That  might  be  a  result  of  this  present  Arbitration. 

Mr  Carter.  —  It  might  be  a  result  of  this  present  Arbitration.  It  is 
unquestionably  one  of  the  inducements  or  one  of  the  considerations  that 
should  engage  the  attention  of  the  Tribunal.  It  is  a  question  not  only  of 
protecting  the  herds  that  now  exist,  but  a  question  of  making  the  natural 
resources  of  the  earth  available  for  their  possibilities. 

Now  the  industry  thus  established  and  carried  on  by  Russia  and  now 
by  the  United  States  is  unquestionably  a  full  and  perfect  right.  That  is 
not  disputed.  It  is  a  lawful  occupation;  it  interferes  with  the  rights  of 
no  one  else;  it  is  a  useful  occupation.  It  is  useful  to  the  persons  who 
carry  it  on,  and  useful  to  the  whole  world.  It  has  a  further  utility  in  the 
sense  that  it  preserves  those  races. 

It  applies  the  full  benefit  of  them  to  the  benefit  of  mankind,  and  pre- 
serves the  stock.  It  might  be  argued  that  it  has  in  every  aspect  the  highest 
degree  of  utility,  and  every  form  of  a  full  and  perfect  right.  That  right 
is  not  disputed  on  the  other  side,  What  is  set  up  against  it,  what  is  as- 
serted against  it  is,  that  you  have  no  right  to  prevent  other  indusiries 
which  come  in  conflict  with  it.  It  is  said  that  we  also  have  an  industry 
in  the  pursuit  of  these  seals  which  is  carried  on  by  sea,  that  this  is  a  law- 
ful occupation,  that  this  is  a  right  just  as  much  as  yours  is  a  right,  and 
therefore  you  have  no  right  to  complain  of  it.  That  is  the  condition  of 
things.  Now,  of  course,  the  validity  of  that  argument  rests  on  the  ques- 
tion whether  it  is  a  right  or  not,  and  therefore  in  every  aspect  of  this  dis- 
cussion on  the  question  of  property  or  property  interest,  we  are  brought 
face  to  face  with  the  question  whether  this  pelagic  sealing  is  a  right.  If 
it  is  a  wrong,  then,  of  course,  there  is  no  defence  of  it.  If  it  is  a  right, 
then  other  questions  may  arise. 

Well,  upon  what  ground  can  it  be  defended  as  a  right?  What  moral 
considerations  rest  underneath  it  and  support  it  and  sustain  it  correspond- 
ing to  those  which  sustain  the  carrying  on  and  supporting  of  this  industry 
at  the  Pribilof  islands  ?  I  know  of  none.  I  hear  of  none  suggested.  I 
hear  of  no  consideration  in  the  nature  of  a  moral  right  suggested  as  a 
foundation  upon  which  that  so  called  industry  of  pelagic  sealing  can  be 
sustained.  The  only  grounds  upon  which  I  hear  it  put  are  two;  first, 
that  this  is  a  free  swimming  animal,  and,  secondly,  that  the  seas  are  free, 
and  that  there  is  no  municipal  power  other  than  our  own  that  can  restrain 
us  in  the  pursuit  which  we  choose  to  carry  on  upon  the  high  sea.  Well, 
that  argument  rests,  therefore,  upon  the  assumption  that  there  is  a  right 
to  destroy  any  free  swimming  animal  in  the  sea,  however  great  the  bles- 
sing of  that  animal  may  be  to  mankind.  However  useful  he  may  be,  still 
we  have  a  right  to  destroy  him.  We  have  a  right  to  pursue  him  and  take 
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him,  and  apply  him  to  the  purposes  of  commerce,  though  that  pursuit 
results  in  his  destruction. 

That  is  a  proposition  which,  in  my  judgment,  cannot  stand  a  mo- 
ment's consideration.  You  have  no  more  right  to  destroy  a  free  swim- 
ming animal  than  you  have  to  destroy  any  other  animal.  You  have  no 
more  right  to  sweep  from  the  face  of  the  earth  by  practices  upon  the  sea 
than  you  have  by  practices  upon  the  land.  If  you  are  using  only  and 
taking  only  the  increase,  then  you  may  have  a  right;  but,  if  you  are  des- 
troying, then  the  foundation  of  your  right  is  gone.  To  be  sure,  there  are 
many  animals,  free  swimming  animals  in  the  deep,  such  as  fish,  the  her- 
ring, the  cod,  the  mackerel,  which  you  cannot  take  except  by  indiscrimi- 
nate pursuit.  You  cannot  in  any  other  way  appropriate  them  to  the 
use  of  mankind.  Mankind  must  have  them  in  that  way,  or  do  without 
them  altogether;  and,  therefore,  in  such  case  the  indiscriminate  pursuit 
of  them  on  the  high  seas  is  right  enough. 

That  is  the  only  way  in  which  mankind  can  enjoy  them,  and,  as  I  have 
before  remarked,  Mature  in  these  cases  by  the  enormous  provision  which 
she  furnishes  of  such  animals  supplies  prevention  against  their  destruction 
and  furnishes  barriers  against  it.  But  here  is  an  animal  which  can  be 
taken  and  applied  to  the  use  of  mankind  without  diminishing  the  stock; 
and  when  that  is  the  case,  you  have  no  right  to  adopt  a  mode  of  pursuit 
which  does  destroy  it  and  sweep  it  from  existence. 

The  President.  — Is  there  no  other  mode  of  fishing  for  free-swimming 
animals  in  the  sea  which  is  not  recognised  by  certain  usages  which  may 
bring  in  a  selection,  so  that  the  stock  may  not  be  exhausted?  Herring 
and  Cod  seen  not  to  be  exhaustible  as  yet;  but  I  enquire  if  there  are  not 
certain  rules  as  to  other  species  than  the  seal? 

Mr  Carter.  —  I  know  of  no  rules  as  to  these  great  tribes  of  fish  that 
inhabit  the  high  seas  generally  and  are  found  there.  I  know  of  no  rules 
that  have  been,  or  can  be,  applied  for  the  purpose  of  preventing  their  des- 
truction. 

The  President.  -  -  If  I  understand,  you  imply  that  selection  is  one  of 
the  grounds  of  the  right  of  property  in  this  present  case  ? 

Mr  Carter.  —  It  is. 

The  President.  —  Selection  of  those  slaughtered. 

Mr  Carter.  --Yes;  selection  is  necessary  in  the  case  of  the  seals. 

The  President.  — And  one  of  the  foundations  of  the  right  of  property 
in  the  seal? 

Mr  Carter.  —  Certainly;  it  is  one  of  the  foundations  of  the  right  of 
property  in  the  seal  that  selection  is  necessary,  and  indiscriminate  slaugh- 
ter is  destructive  and,  therefore,  not  right,  provided  there  is  a  mode  by 
which  you  can  select  the  victim  for  slaughter;  and  if  you  can  select  the 
victim  for  slaughter  and  if  there  are  some  men  who,  in  consequence  of  the 
natural  advantages  which  they  enjoy,  have  such  a  control  over  the  ani- 
mal that  they  can  make  the  selection,  that  constitutes  the  foundation  of 
their  right  of  property.  That  is  what  constitutes  it.  Of  course,  they  have 
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the  right  of  property  —  (Take  the  Pribilof  islands,  for  instance)  in 
the  seals  so  long  as  they  are  on  the  Islands  and  in  their  possession  irres- 
pective of  this  but  I  am  speaking  of  the  right  of  property  on  the  high  seas 
outside  the  jurisdiction  of  the  nations,  —  then  the  main  foundation  of  the 
right  of  property  is  that  they  can  gather  all  the  use  of  the  animal  and 
afford  it  to  mankind  without  diminishing  the  stock. 

Mr  Phelps.  —  That  is  a  foundation. 

Mr  Carter.  --  And  it  is  the  principal  foundation. 

Senator  Morgan.  -  -  If  the  United  States  have  a  right  of  property,  as 
fully  as  property  can  be  enjoyed,  in  fur-seals  while  they  are  on  the  land, 
is  that  lost  by  their  migration  into  the  ocean?  Is  not  that  a  phase  of  the 
question  ? 

Mr  Carter.  -  -  That  depends  on  the  same  considerations  that  I  have 
been  mentioning. 

Senator  Morgan.  --  So  I  understand. 

Mr  Carter.  -  -  That  depends  on  these  very  considerations.  The  fact 
that  they  have  a  right  of  property  on  the  land,  -  -  the  fact  that  they  have 
a  possession  on  the  land  and  control,  and  the  fact  that  that  control  and 
possession  give  them  the  power  of  taking  the  animal  and  furnishing  him 
to  the  use  of  mankind,  is  a  ground,  and  a  sufficient  ground,  upon  which 
they  should  be  awarded  a  property  in  the  animal,  not  only  while  there, 
but  on  the  high  seas  also. 

Senator  Morgan.  —  The  condition  you  have  adverted  to,  as  1  under- 
stand your  argument  upon  the  right  of  property  is  this,  does  the  right  of 
property  follow  the  migration  of  the  seals? 

Mr  Carter.  —  It  does. 

Senator  Morgan.  -  -  It  is  not  required  to  re-establish  it  when  you  get 
into  the  open  ocean  on  a  different  principle. 

Mr  Carter.  —  How  we  can  protect  it,  is  a  different  consideration;  that 
I  shall  deal  with  hereafter. 

Senator  Morgan.  —  I  did  not  so  understand  it;  but  you  have  no  cause 
to  establish  it  upon  the  Ocean  after  you  once  have  established  it  upon  the 
land.  Is  that  your  contention? 

Mr  Carter.  -  -  After  you  have  once  established  it  on  the  land,  the 
considerations  1  have  adverted  to  extend  outside  the  jurisdiction  and  on 
the  high  seas. 

The  President.  —  But  Mr  Morgan  asked  it  you  meant  full  property. 
That  is  what  I  asked  before,  when  I  asked  if  you  meant  qualified  property. 

Senator  Morgan.  —  I  meant  property  under  any  of  these  conditions. 
I  do  not  admit  the  doctrine  that  there  is  such  a  thing  as  a  qualified  pro- 
perty in  seals.  It  is  either  property,  or  not  property. 

Mr  Carter.  — Well,  I  admit  the  doctrine  of  a  qualifed  property,  myself. 
In  the  case  of  animals  commonly  designated  as  wild,  such  as  bees,  and 
wild  geese  and  swans,  and  deer  and  all  that,  the  property  of  man  is  quali- 
fied as  long  as  they  have  the  instinct  of  returning,  evidenced  by  their  habit 
of  returning,  —  as  long  as  that  habit  is  preserved,  the  property  subsists 
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and  it  subsists  as  well  while  they  are  out  of  the  possession  of  the  owner 
as  while  they  are  in  his  possession.  But  when  that  instinct  is  lost,  then 
the  property  in  lost.  That  is  what  I  take  to  be  the  doctrine  of  the  law. 

Senator  Morgan.  --If  there  is  a  difference  between  you  and  myself, 
Mr  Carter,  it  is  only  in  the  meaning  of  a  word.  I  think  when  a  property 
has  been  acquired  in  an  animal,  or  any  other  thing  that  is  capable  of 
enjoyment  in  the  sense  that  you  have  presented  it,  it  may  be  lost  upon 
conditions  subsequent;  but,  while  it  is  your  property,  it  is  not  a  quali- 
fied property. 

Mr  Carter.  —  It  is  perfectly  true  in  that  seuse;  but  it  is  qualified  in 
the  sense  only  that  it  may  be  lost  because  it  abandons  its  intention  of 
returning;  but,  while  it  subsists,  it  is  full  and  absolute.  That  is  all  I 
mean. 

Senator  Morgan.  --Yes. 

Mr  Carter.  -  -  Now  in  reference  to  the  seal,  it  always  exists,  because 
confessedly  the  instinct  never  is  abandoned,  it  always  remains. 

The  President.  —  In  every  individual  of  the  herd. 

Mr  Carter.  -  -  Yes,  in  every  individual  of  the  herd  that  instinct  to 
return  is  never  lost. 

Now  I  say  we  are  met  face  to  face  with  the  question  whether  this  pelagic 
sealing  is  right  or  not.  There  cannot  be  any  right  to  destroy  any  free- 
swimming  animal,  provided  there  is  another  way  by  which  it  can  be  taken 
which  does  not  involve  destruction.  I  next  have  to  say  what  I  have  all 
along  insisted  upon,  and  which  constitutes  one  foundation  of  the  claim 
of  property  on  the  part  of  the  United  States  in  seals,  and  supports  their 
claim  to  property  interest  in  this  industry  as  well  that  they  are  perform- 
ing a  duty  which  they  owe  as  a  nation  to  mankind  ;  that  is,  they  are  cul- 
tivating and  making  productive  an  advantage  which  in  the  partition  among 
nations  of  the  blessings  of  the  earth  has  fallen  to  their  share.  How  is  it 
with  this  pelagic  sealing?  Have  they  any  peculiar  advantage?  Have  they 
the  power  of  preserving  this  race  of  seals  for  the  use  of  mankind,  and  is 
there  consequently  any  corresponding  duty  arising  in  the  case  of  any  na- 
tion to  prosecute  pelagic  sealing?  None  whatever.  It  is  just  the  contrary. 
It  is  mere  destruction. 

Now  the  other  ground  upon  which  they  seek  to  maintain  it  as  a  right, 
is,  that  the  seasare  free.  They  say  that  the  seas  are  free,  and  you  cannot 
interfere  with  us  on  the  high  seas,  and  inasmuch  as  you  lack  the  power 
of  interference,  therefore  the  inference  is  that  our  industry  is  a  rightful 
one.  That  does  not  follow  by  any  means.  Whether  a  thing  is  right  or 
not  depends  on  the  moral  considerations  on  which  it  stands,  not  on  the 
absence  of  any  means  of  punishing  it.  There  are  a  great  many  things  which 
may  be  carried  on  with  impunity  upon  the  sea,  because  there  is  no  muni- 
cipal law  extending  there  to  prevent  and  repress  them;  but  that  does  not 
by  any  means  give  to  them  the  character  of  a  right.  The  distinctions 
between  right  and  wrong  are  not  abolished  when  you  go  upon  the  high 
seas.  Those  distinctions  prevail  the  world  over  wherever  men  go,  and  there 
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is  no  part  of  the  sea,  in  our  view,  which  is  not  under  the  dominion  of 
law,  and  where  you  cannot  determine  by  an  investigation  into  the  charac- 
ter of  the  act  itself,  whether  it  is  right  or  wrong.  Therefore  to  say  that 
the  seas  are  free,  because  you  cannot  punish  us  for  doing  this  thing, 
and  to  say  that  that  constitutes  a  right  is  to  make  an  assertion  which  has 
no  foundation  whatever  in  moral  or  legal  reasoning. 

Of  course  in  saying  that  the  practice  of  pelagic  sealing  is  a  wrong,  we 
do  not  insist  that  the  United  Slates  Government  has  a  right  generally  to 
repress  it,  the  United  States  Government  does  not  assume  the  office  of 
redressing  wrongs  all  the  world  over,  whomsoever  they  may  affect,  but 
when  then  see  that  a  property  interest  of  theirs,  or  a  right  to  carry  on  a 
lawful  industry,  is  interfered  with  and  injured,  and  its  destruction  threat- 
ened by  an  act  upon  the  high  seas,  which  is  in  itself  a  wrong,  then  they 
have  a  right  to  interfere  and  defend  themselves  against  that  wrong. 

Now,  there  are  two  foundations  upon  which  the  right  to  this  industry 
which  is  carried  on  at  the  Islands  is  maintained  by  the  United  States, 
which  have  quite  a  close  resemblance  to  each  other  and  yet  in  certain 
particulars  are  distinct. 

The  first  is  that  the  industry  is  made  possible  in  consequence  of  a 
particular  natural  advantage  which  attaches  to  the  soil  of  the  United 
States  at  this  spot,  that  advantage  consisting  in  the  fact  that  this  race  of 
animals  regularly  resorts  thither,  spends  a  considerable  portion  of  its  life 
there,  and  so  far  subjects  itself  to  the  control  and  power  of  man  as  to 
enable  him  to  carry  on  a  husbandry  in  relation  to  it.  Its  right  there- 
fore in  that  particular  is  founded  on  a  natural  advantage  peculiar  to  the 
spot,  and  which  is  as  much  the  right  of  the  nation  as  any  advantage 
connected  with  any  part  of  its  soil. 

The  other  foundation  upon  which  it  rests  is  that  it  is  a  national  in- 
dustry which  cannot  be  broken  up  by  the  wrongful  attacks  and  assaults  of 
individuals  of  other  nations  not  engaged  in  carryng  on  a  national  industry. 

I  called  it  a  national  industry  for  this  reason.  It  is  an  industry  which 
requires  the  establishment  of  rules  and  regulations  in  order  that  it  may 
be  sucessfully  carried  on  which  rules  and  regulations  cannot  be  efficient- 
ly established  and  carried  into  effect  except  by  the  authority  of  a 
nation. 

Senator  Morgan.  -  -  Mr  Carter,  do  you  apply  that  to  all  the  fur-seal 
fisheries  in  the  world  ? 

Mr  Carter.  -  -  Well,  1  am  not  making  that  application  now.  I  am 
only  speaking  of  these  Pribilof  islands;  under  similar  circumstances  that 
would  exist  in  any  other  part  of  the  world  I  suppose,  but  my  argument 
is  confined  to  these  conditions. 

Senator  Morgan.  --My  suggestion  prompts  the  inquiry  whether  the 
fur-seals  being  so  valuable  and  tempting  to  the  cupidity  of  man  could  be 
preserved  anywhere  in  the  world  except  through  national  authority. 

Mr  Carter.  —  Well  I  suppose  they  cannot  be  —  that  is  the  very  argument 
I  am  putting  here.  Aside  from  the  mere  local  advantages  I  call  it  an 
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industry  which   requires  the  establishment   of  national   authority,  the 
power  of  national  authority  in  order  to  successfully  carry  it  on. 

The  President.  —  To  continue  the  hint  of  my  learned  Colleague  I  sup- 
pose you  would  make  a  difference  between  domesticated  seals  and  wild 
seals,  like  we  make  a  difference  between  wild  bees  and  domesticated  or 
appropriated  bees.  Would  you  do  that?  You  would  say  that  the  Pri- 
bilof  islands  seals  are  domesticated  seals  and  become  the  property  of  a 
private  individual  or  a  national  individual  so  to  speak. 

Mr  Carter.  —  Well,  sir,  I  have  now  considered  the  question  of  pro- 
perty in  the  seals  themselves  and  have  done  with  that.  I  now  come  to  the 
consideration  of  the  question  of  the  right  of  the  United  States  to  carry  on 
its  industry  even  it  they  were  not  property.  These  local  advantages  still 
remain,  however,  in  this  aspect  of  the  case  and  they  constitute  a  means 
by  which  this  industry  can  be  carried  on  there.  They  make  it  a  right- 
ful industry.  Now  I  want  to  add  to  that,  perhaps  it  is  not  necessary  to  it, 
but  another  foundation  for  it,  that  where  a  nation  has  created  an  industry 
by  the  aid  of  rules  and  regulations  which  it  has  established,  and  brought 
in  a  population  upon  its  shores  to  engage  in  that  industry  so  that  the 
destruction  of  that  industry  would  deprive  them  of  an  important  means  of 
subsistence,  that  the  citizens  of  another  nation  cannot  in  a  temporary  and 
fugitive  way,  and  for  some  temporary  and  exceptional  benefit,  come  in 
and  break  up  that  industry.  That  is  what  I  mean.  Let  me  illustrate 
that  :  Assume  that  there  are  races  of  fishes  which  regularly  visit  a  shore. 
They  are  not  the  property  of  the  nation  which  holds  dominion  over  that 
shore,  but  nevertheless  it  is  possible  by  making  rules  and  regulations  and 
enabling  them  to  build  up  an  industry  in  reference  to  the  taking  of  such 
fish  when  that  is  done  and  the  industry  is  completed  and  the  population 
employed  in  it  and  all  their  resources  engaged  in  it,  that  is  a  thing,  a 
creation  which  that  nation  has  a  right  to  maintain  against  the  individual 
assaults  of  the  people  of  other  nations. 

The  President.  —  It  would  create  a  right  of  protection. 

Mr  Carter.  —  Yes,  it  has  a  right  to  protect. 

The  President.  -  -  It  would  create  a  right  to  protection  upon  the  spe- 
cies which  are  the  foundation  of  the  industry.  That  is  what  you  argue 
now.  You  have  done  with  property  ? 

Mr  Carter.  —  Yes,  mere  property  I  have  done  with.  This  would 
give  a  right  of  protection.  The  right  of  protection  stands  on  the  industry 
which  is  created,  not  aright  of  property  in  things.  Writers  in  speaking 
of  the  law  of  property,  say  property  has  many  forms,  as  we  well  know. 
Sometimes  it  is  a  full  and  exclusive  right  to  the  disposition  of  the  thing 
-  the  fullest  sort  of  property.  Sometimes  it  may  consist  in  a  mere  lien 
on  a  thing,  as  in  the  case  of  a  pledge.  Sometimes  it  may  consist  in  a 
right  to  go  upon  the  property  of  another  person,  as  upon  his  land,  and  do 
something  there,  which  is  still  a  right.  Sometimes  it  is  a  right  to  carry 
on  a  particular  industry  which  the  law  defines  as  jus  merse  facullatis ; 
hut  it  is  nevertheless  a  right,  and  it  is  a  right  in  the  nature  of  property  also. 
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Now  I  waul  to  give  some  illustration  to  show  what  I  mean  by 
these  rights  to  carry  on  an  industry.  These  Pribiloflslands  are  one  and 
a  most  striking  illustration  of  it.  There  are  many  others  that  are  given 
in  our  case,  many  instances  in  which  nations  of  the  world  or  colonies  of 
different  nations,  having  a  right  of  legislation,  have  passed  laws  for  the 
purpose  of  protecting  fisheries  and  other  industries,  which  are  carried  on 
in  the  seas,  against  invasion,  laws  destined  to  regulate  those  industries  and 
preserve  them. 

There  are  many  different  instances  of  that  sort;  many  instances  where 
Great  Britain  has  passed  laws  of  that  character.  They  all  proceed  on  the 
assumption  that  lawful  and  useful  industries  can  be  created  and  preser- 
ved by  meaus  of  the  exercise  of  national  authority  in  that  way.  Whether 
this  authority  is  susceptible  of  being  asserted  against  the  citizens  of  other 
nations,  or  only  against  the  citizens  of  the  nation  by  whom  the  laws  are 
passed,  is  another  question;  but  the  motive  of  the  laws,  the  details  upon 
which  they  are  based,  in  all  instances  is  the  same. 

Now,  1  have  instanced  the  Pribilof  Islands.  Take  the  fisheries  on 
the  banks  of  Newfoundland,  which  are  also  another  illustration  of  that. 
I  will  not  say  that  they  are  a  full  and  perfect  illustration,  but  they  will 
answer  for  the  purpose  of  my  argument.  Great  Britain  asserted,  at  an 
early  period,  an  exclusive  right  to  the  fisheries  on  the  Newfoundland  Banks 
because  she  had  created  anational  industry  which  was  engaged  in,  and  sus- 
tained by  her  subjects  resorting  to  those  banks  for  the  purpose  of  gathering 
fish.  And  she  claimed  that  the  carrying  on  of  that  industry  was  a  properly 
of  hers.  Upon  the  United  States  gaining  its  independence,  the  United 
States  asserted  a  right  to  participate  in  those  industries.  They  said,  "We 
were  a  part  of  Great  Britain  originally,  and,  indeed,  were  the  people  who 
went  there  and  created  this  industry ;  but,  having  gained  our  indepen- 
dence, we  have  not  lost  our  right  to  carry  on  this  fishery  ".  That  right 
was  denied,  and  an  attempt  to  exclude  them  was  still  maintained,  it  being 
admitted  on  both  sides  that  it  was  an  industry  to  which  each  nation  had 
a  peculiar  claim,  Great  Britain  insisting  it  was  her  own  and  that  the  Uni- 
ted States  had  no  right  to  it,  and  the  United  Stales  going  on  the  ground 
that  it  was  a  national  industry,  and  thai  they  had  a  right  to  participale  in 
it,  because  they  were  one  of  the  original  creators  of  it.  There  are  nume- 
rous other  cases  of  laws  passed  by  Great  Britain  for  the  purpose  of  pro- 
tecting the  herring  Fisheries,  and  so  on. 

The  President.  — Are  those  fisheries  exclusive  of  other  nations  than 
American  and  English? 

Mr  Carter.  -  -  I  do  not  think  they  are  practically  asserted  now  as 
being  exclusive  of  other  nations ;  but  they  were  originally,  and  there 
were  contests  with  other  nations  for  the  possession.  They  tend  to  illus- 
trate my  argument  only  ;  in  the  particular  case  Ihey  were  nol  defensible, 
but  they  illustrate  the  view.  The  correspondence  is  printed  in  our  ar- 
gument which  fully  supports  it. 

The  President.  —  But  if  the  exclusive  right  was  not  mainlained? 
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Mr  Carter.  —  It  was  maintained  for  a  while;  but  I  do  not  think  it  has 
been  maintained  down  to  now. 

Mr  Phelps.  —  It  is  asserted  now  by  the  United  States  under  the  treaty 
of  1783;  but  the  whole  correspondence  is  in  the  argument  on  the  case. 

Mr  Carter.  —  Now,  there  are  other  instances  which  proceed  upon  the 
same  bases;  the  pearl  fisheries  of  Ceylon  are  an  illustration. 

The  President.  —  I  suppose  you  do  not  assert  the  right  of  protecting 
ou  the  islands  alone?  Your  argument  at  present  goes  to  the  right  of  pro- 
tecting beyond  the  limits  of  the  islands? 

Mr  Carter.  -  Yes,  beyond  the  limits  of  the  islands.  My  argument 
is  this.  We  have  the  right  to  carry  on  the  industry  at  the  particular 
spot;  and,  having  the  right  to  carry  on  the  industry  at  the  particular  spot, 
if  the  carrying  on  is  prevented  by  acts  in  other  places,  even  on  the  high 
seas,  we  have  the  right  to  protect  ourselves  by  repressing  those  acts  there. 
That  is  what  I  understand  to  be  our  right. 

Now  the  pearl  fisheries  of  Ceylon  are  another  instance.  The  coral 
beds  in  certain  parts  of  the  world  are  protected  by  the  laws  of  the  nations 
which  are  contiguous  to  them,  and  they  are  protected  in  some  cases 
exclusively  for  the  interests  of  the  citizens  of  those  nations. 

Now  we  have  cited  or  referred  to  in  the  American  case  a  great  number 
of  instances  in  which  laws  have  been  passed  for  the  purpose  of  establish- 
ing and  preserving,  and  in  order  lo  establish  and  preserve  the  govern- 
ment and  regulations  of  fisheries  and  other  pursuits  carried  on  on  (he 
high  seas,  a  great  many  such  instances. 

Now  the  general  answer  to  thai  which  Great  Britain  makes  is  that  these 
laws,  whether  they  are  the  laws  of  sovereign  slates  or  of  colonial  depend- 
encies, are  designed  to  be  operative  only  upon  their  own  citizens,  and 
are  not  aimed  at  the  practices  of  other  nations ;  that  they  do  not  therefore 
furnish  any  support  for  the  assertion  that  the  carrying  on  of  industries 
such  as  I  have  described  may  be  asserted  as  a  right  against  the  citizens  of 
other  nations.  They  are  only  designed  to  regulate  the  action  of  citizens 
of  the  nations  by  whom  the  laws  are  made.  Such  is  the  position  upon 
the  other  side. 

1  am  not  going  to  go  through  the  particular  instances  in  which  that 
has  been  discussed.  It  would  occupy  altogether  too  much  time.  lam 
going  lo  dispose  of  the  queslion  by  a  shorter  process  of  argument. 

I  suppose  in  general  that  these  regulations  where  they  are  riot  in 
terms  limited,  as  they  sometimes  are,  to  the  citizens  of  the  nations  by 
whom  the  regulations  are  passed,  are  rules  designed  to  be  operative  upon 
the  citizens  of  all  nations  ;  otherwise  they  would  not  be  protected,  and 
otherwise  they  would  serve  only  to  open  an  opportunity  for  a  more  full 
enjoyment  by  the  citizens  of  other  nations  of  such  rights,  without  the  com- 
petition and  rivalry  of  the  citizens  of  the  nation  by  whom  the  regulations 
are  passed,  which  I  do  not  suppose  to  be  intended.  But  there  are  some 
of  these  laws  and  rules  which  protect  these  industries  upon  the  high  seas, 
which  are  admitted  by  the  learned  counsel  for  Great  Britain  to  be  opera- 
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live  on  the  citizens  of  other  nations,  and  they  are  therefore  called  upon 
to  explain  those  instances.  What  are  they,  and  how  are  they  so 
explained.  Turning  to  the  argument  on  the  part  of  Great  Britain,  at 
page  59,  we  find  this. 

It  is  next  submitted. 

That  international  law  recognises  the  right  of  a  state  to  acquire  certain  portions 
of  the  waters  of  the  sea  and  of  the  soil  under  the  sea,  and  to  include  them  within 
the  territory  of  the  state. 

This  affords  a  legitimate  explanation  of  the  cases  of  foreign  extra-territorial 
fishery  laws  cited  by  the  United  States,  quite  apart  from  any  question  whether  they 
apply  to  foreigners  or  not. 

But  it  affords  no  justification  for,  nor  are  they  analogous  to,  the  Alaskan  Seal 
Statute,  as  is  contended  by  the  United  States. 

The  territory  of  the  nation  extends  to  low- water  mark  ;  but  certain  portions  of 
the  sea  may  be  added  to  the  dominion.  For  example,  the  sea  which  lies  inter 
fauces  terrce,  and,  in  certain  exceptional  cases,  parts  of  the  sea  not  lying  inter  fauces 
terrie. 

The  claim  applies  strictly  to  the  soil  under  the  sea.  Such  claim  may  be  legiti- 
mately made  to  oyster  beds,  pearl  fisheries,  and  coral  reefs ;  and,  in  the  same  way, 
mines  within  the  territory  may  be  worked  out  under  the  sea  below  low-watermark. 

Isolated  portions  of  the  high  sea  cannot  be  taken  by  a  nation  unless  the  bed  on 
which  they  rest  can  be  physically  occupied  in  a  manner  analogous  to  the  occupation 
of  land. 

These  principles,  though  they  explain  legitimately  all  the  examples  of  foreign 
laws  dwelt  on  by  the  United  States,  show  also  that  no  right  to,  or  on  so  vast  an 
area  of  the  high  sea  as  Behring  Sea  can  be  acquired.  Nor  has  any  such  claim  ever 
been  made. 

Now  we  have  it  admitted  here  that  it  is  competent  to  particular  nations 
to  assert  a  right  of  property  in  oyster-beds,  pearl  fishery  beds,  and  coral- 
reef  beds,  and  to  assert  a  right  of  property  in  them,  although  they  are  out 
upon  the  high  seas  beyond  the  territorial  three-mile  limit  and  to  assert 
those  rights  against  the  citizens  of  other  nations. 

Now  they  are  obliged  to  make  that  admission  for  it  is  impossible  to 
examine  the  various  statutes  which  have  been  passed  by  independent 
States  or  Qolonies  protecting  fisheries  of  the  character  thus  mentioned 
without  recognizing  the  fact  that  they  are  designed  to  apply  to  the  citizens 
of  all  nations,  that  they  are  intended  to  be  enforced  and  are  actually  en- 
forced against  the  citizens  of  all  nations.  Well  what  is  the  assertion 
there?  Theassertion  is  that  the  State  has,  by  the  operation  of  itsrulesand 
regulations  created  a  national  industry  in  respect  to  those  fisheries,  oysters, 
pearls  and  coral,  an  industry  that  it  is  justified  in  protecting  from  inva- 
sion against  the  citizens  of  all  other  nations  though  it  is  on  the  high 
seas. 

The  President.  —  That  does  not  seem  to  be  quite  the  contention  of  the 
argument  in  the  print  before  us. 

Mr  Carter.  —  1  don't  so  understand  it. 

The  President.  —  It  is  founded  in  the  right  of  occupation  as  it  seems, 
not  of  industry. 

Mr  Carter.  --  I  am  going  to  see  what  they  put  it  upon.     I  am  going 
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to  discuss  that;  but  no  doubt  they  assume  that  there  is  a  right  on  the  part 
of  particular  nations  to  protect  against  the  invasion  by  other  nations  of  the 
sea  outside  of  the  three-mile  limit,  I  know  they  base  it  upon  the  right 
of  property,  and  I  will  come  to  that  particularly,  but  the  thing  itself  that 
they  assert,  and  that  is  what  I  assert  —  I  assert  that  a  nation  has  a  right 
to  establish  an  industry  of  that  sort  and  to  protect  it  against  invasion  by 
the  citizens  of  other  nations.  Now  they  undertake  to  place  a  limitation 
upon  the  right  and  to  suggest  reasons  upon  which  the  right  is  founded. 
I  want  to  enquire  into  the  validity  of  that  limitation  and  into  the  validity 
of  those  reasons.  What  do  they  put  it  upon  ?  They  say  it  is  a  right  to 
the  bottom.  It  is  a  property  right  to  the  bottom,  and  it  exists  wherever 
the  bottom  may  be  occupied,  and  does  not  exist  where  the  bottom  cannot 
be  occupied. 

Well,  that  amounts  to  this,  then,  that,  wherever  the  nation  can  oc- 
cupy the  bottom  of  the  sea,  although  it  may  be  outside  of  the  territorial 
limits  of  that  power,  it  may  rightfully  occupy  it.  That  is  the  stress  of 
that  argument;  and,  if  the  argument  is  sound,  there  is  no  part  of  the  sea 
which  a  nation  can  occupy  the  bottom  of,  that  it  may  not  assert  a  peculiar 
right  in  itself  to.  Well,  how  can  you  occupy  the  bottom  of  the  sea?  You 
can  occupy  it  by  taking  such  possession  of  it  as  you  can  take,  —  you  can 
go  and  buoy  out  100  square  miles  where  you  can  reach  the  bottom  and 
establish  a  force  there  and  exclude  the  citi/ens  of  other  nations  from  it. 
You  can  do  that  thing,  no  doubt ;  and  that  is  all  the  occupation  of  the 
bottom  which  you  can  make.  The  assertion,  then,  on  the  part  of  my 
learned  friends  is,  that,  wherever  you  can  take  possession  of  the  bottom, 
you  can  exclude  other  nations  from  it.  Well,  that  goes  much  further 
than  the  argument  of  the  United  States  in  any  part  of  it,  —  goes  to  sup- 
port an  occupation  of  the  sea  outside  of  the  three-miles  limit.  We  do  not 
assert  anywhere  the  right  to  go  and  take  possession  of  the  bottom  of  the 
sea  in  that  way  at  our  pleasure ;  nor  do  we  suppose  that  any  such  right 
exists  ;  but  that  is  their  assertion,  and  if  it  be  true,  you  can  take  possession 
of  the  bottom  of  the  sea  anywhere. 

If  there  is  a  particular  piece  of  coast  any  where  off  Great  Britain  20  miles 
out,  where  there  is  slack  water  which  you  can  easily  reach,  that  you  can 
buoy  out  and  define,  and  that  is  particularly  favourable  for  carrying  on 
the  cod  fishery  or  herring  fishery  or  other  fishery,  that  you  can  go  and 
buoy  it  out  and  exclude  the  possession  of  the  citizens  of  Great  Britain  or 
anybody  else  from  it.  If  the  bottom  theory  has  any  validity  or  founda- 
tion to  it,  you  can  do  that.  If  it  rests  only  on  the  ability  to  occupy  the 
bottom,  then  you  can  establish  it  wherever  you  can  reach  the  bottom,  and 
if  you  can  establish  it  in  one  place,  you  can  establish  in  another. 

I  do  not  suppose  it  is  possible  to  defend  any  such  right  as  that  over 
the  high  seas.  I  do  not  suppose  it  is  possible  to  defend  any  such  right  as 
that  over  the  fisheries  of  the  seas.  There  must  be  some  other  principle 
that  must  be  called  in  to  play. 

Now  it  asserted  in  reference  to  oyster  beds,  coral  beds,  beds  where 
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the  pearl  fishery  is  carried  on,  beds  which  are  found  in  a  certain  proximity 
to  the  coast  of  a  country  which  can  be  carried  on  more  conveniently  by 
the  citizens  of  that  country  than  any  other. 

\\  o  practically  find  it  exhibited  in  those  instances,  and  in  those  in- 
stances we  find  rules  and  regulations  passed  for  the  purpose  of  securing 
the  perpetuation  of  the  product  of  the  seas,  and  designed  to  make  them 
more  useful.  Those  are  the  cases  in  which  it  can  be  done,  and  in  those 
cases  it  is  perfectly  justifiable.  It  is  there  where  there  is  a  natural 
advantage,  within  a  certain  proximity  to  the  coast  of  a  particular  nation, 
which  it  can  turn  to  account  belter  than  the  citizens  of  any  other  nation. 
It  enjoys  in  respect  to  it,  peculiar  advantages  growing  out  of  its  proximity, 
and  where,  if  it  is  permitted  lo  establish  and  carry  out  a  system  of  national 
regulation,  it  may  have  the  effect  of  producing  a  product  of  the  seas,  a  re- 
gular, constant  supply  of  a  certain  product  of  the  seas,  for  the  uses  of 
mankind,  but  which,  if  it  were  thrown  open  to  the  whole  world  would  be 
destroyed.  That  is  reasonable.  That  stands  upon  the  principles  which  I 
have  been  asserting.  That  is  a  solid  foundation  ;  but  it  does  not  rest  upon 
any  mere  right  of  reaching  the  bottom.  It  rests  upon  the  fact  that  here 
is  a  natural  advantage,  a  peculiar  locality,  offering  particular  advantages 
which,  if  improved,  lead  to  the  cultivation  of  a  useful  and  profitable  in- 
dustry, useful  to  the  nation,  and  useful  lo  the  world. 

Under  those  circumstances,  if  one  nation  is  permitted  to  cultivate 
undisturbed  that  natural  advantage,  free  from  the  invasion  of  others,  that 
industry  can  be  profitably  carried  on,  but  if  all  come  in,  it  is  broken  up. 
In  such  cases,  therefore,  the  nation  which  enjoys  this  advantage  says  to 
other  nations,  rightfully  :  here  is  an  advantage  which  Providence  has 
placed  within  our  reach,  rather  than  in  yours.  We  can  turn  it  to  account; 
you  cannot. 

We  can  use  it  so  that  it  may  produce  its  natural  advantages.  In  order 
to  do  that,  it  requires  regulation.  It  must  not  be  used  at  all  times.  It 
must  be  allowed  certain  periods  of  rest.  The  animals  which  form  the 
basis  of  it  are  at  one  time  of  the  year  breeding,  or  at  one  time  of  year 
engaged  in  this  occupation  or  that.  There  are  times  when  the  industry 
should  be  pursued;  times  when  the  industry  should  be  closed.  All  thai 
cannot  be  accomplished  without  national  regulation.  We  have  done 
that.  We  have  created  an  industry.  There  is  a  particular  population  of 
ours  that  are  devoted  to  the  work.  Now,  you  must  let  us  do  it.  It  is 
not  reasonable,  it  is  not  fair,  it  is  not  just,  that  you  should  come  in  here 
after  we  have  created  this  advantage  and  despoil  it,  just  for  a  temporary 
gain.  You  will  not  come  habitually;  you  will  only  come  occasionally; 
and  you  will  interfere  only  for  the  purpose  of  ruining  us,  without  doing 
any  advantage  to  yourself. 

Senator  Morgan. —  Mr  Carter,  in  point  of  fact,  are  these  Ceylon  pearl 
fisheries  and  the  coral  fisheries  of  which  you  spoke  held  subject  to  the 
right  of  free  navigation  to  commerce? 

Mr  Carter.  —  So  I  understand.     I  do  not  understand  that  commerce 
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can  be  prohibited  over  them.  Oh  no;  surely  not.  There  is  no  occasion 
to  prohibit  commerce.  It  is  only  the  regulation  of  the  industry  that  is 
insisted  upon. 

So  I  have  to  say  that  upon  conceded  principles  there  is  a  right  in  a 
nation  to  protect  an  industry  for  which  it  has  natural  advantages,  and 
which  it  can  create,  preserve  and  improve  by  means  of  rules  and  regulations 
which  it  alone  has  the  power  to  adopt  and  to  enforce.  It  is  conceded  that 
this  may  be  done  in  the  cases  to  which  I  refer  of  the  oyster  beds,  the 
pearl  beds,  of  the  coral  rights;  no  matter  how  far  they  are  out  from  land, 
wherever  they  are.  If  they  are  so  situated  as  to  be  the  special  advantage 
of  a  particular  power,  and  that  particular  power  chooses  to  improve  that 
natural  advantage  by  the  creation  of  an  industry,  they  establish  a  right 
which  they  can  defend  from  invasion  by  the  citizens  of  other  nations. 
The  explanation  of  that  which  is  attempted  to  be  made  is  that  it  depends 
upon  an  ability  to  occupy  the  bottom.  That  does  not  explain  it.  That 
furnishes  no  ground  of  reason  whatever.  If  it  were  true,  it  would  justify 
the  occupation  of  a  portion  of  the  bottom  in  any  place  in  the  seas,  irres- 
pective of  the  question  whether  there  was  a  natural  advantage  or  not ; 
and  that  right  to  occupy  the  bottom  certainly  does  not  exist.  Nor  can 
you  occupy  the  bottom  of  the  sea.  It  is  not  susceptible  of  occupation, 
unless  the  law  should  choose  to  come  in  and  say  that  it  should  be  deemed 
to  be  the  subject  of  exclusive  occupation ;  and  as  I  have  already,  I  think, 
sufficiently  shown,  the  law  will  not  do  that  merely  to  gratify  the  whim  or 
the  ambition  of  any  particular  individual  or  any  particular  individual  or 
any  particular  nation,  but  only  for  the  accomplishment  of  some  great 
social  good. 

That  right  of  establishing  a  national  industry  based  upon  peculiar  na- 
tural advantages,  and  based  sometimes  upon  the  mere  circumstances  that 
it  has  been  created  by  rules  and  regulations,  is  one  that  is  fully  establis- 
hed, in  reference  to  many  of  several  different  products  of  the  sea. 

In  the  protecting  of  industries  of  that  sort,  does  the  nation  extend 
its  jurisdiction  over  those  places?  Does  it  make  them  a  part  of  its  terri- 
tory? Certainly  not.  It  has  no  right  to  do  that.  It  is  not  consistend 
with  the  law  of  nations  that  it  should  do  that.  There  is  no  occasion  for 
it  to  do  that.  There  is  no  need  of  it.  All  that  it  is  necessary  for  it  to 
do  is  to  enforce  such  regulations  on  those  places  as  are  effective  and 
sufficient  to  protect  the  right  from  invasion  by  the  citizens  of  other 
nations. 

Now  let  me  bring  the  case  of  the  seal  fisheries  on  the  Pribilof  Islands 
before  the  attention  of  the  Tribunal,  and  compare  them  with  the  doc- 
trine thus  established.  What  natural  advantage  have  they?  One  of  the 
supremest  sort;  and  an  advantage,  indeed,  not  at  the  bottom  of  the  sea, 
but  an  advantage,  on  the  dry  land  above  the  sea  which  is  within  their 
admitted  jurisdiction.  By  the  creation  and  carrying  on  of  this  industry 
here,  they  have  established  a  business  profitable  to  themselves,  supre- 
mely useful  to  the  whole  world.  Shall  they  not  be  able  to  protect  it  from 
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invasion?  If  the  coral  beds  can  be  protected  from  invasion  away  out  at 
sea,  if  the  pearl  beds  can  be  protected  from  invasion  by  municipal  regu- 
lations, why  should  not  this  fishery  be  protected  in  the  like  way?  It 
requires  no  greater  exercise  of  authority.  It  requires  no  straining  what- 
ever of  the  ordinary  rules  which  govern  the  conduct  of  nations  in  re- 
spect to  their  interests.  It  is  a  more  particular  instance,  by  far,  than  the 
case  of  the  coral  beds  or  the  pearl  beds  or  the  oyster  beds  ;  a  more  parti- 
cular instance  by  far  for  the  application  of  the  principle  that  the  nation 
may  protect  an  industry  which  has  thus  been  created. 

To  make  it  entirely  analogous,  if  these  seals  were  in  some  manner  atta- 
ched to  the  bottom,  if  they  were  in  the  habit  of  congregating  at  some  par- 
ticular place  on  the  bottom  of  the  sea,  then,  according  to  the  doctrine 
which  seems  to  be  put  at  the  foundation,  the  United  States  would  have  a 
right  to  go  out  and  take  possession  of  that  bottom,  incorporate  it  into  its 
own  territory  and  treat  it  as  a  part  of  its  own  nationality. 

I  am  sure  we  assert  no  such  right  as  that.  We  do  not  ask  to  go  any 
such  length  as  that.  All  we  ask  the  right  to  do  is  to  carry  on  the  indus- 
try on  our  own  admitted  soil,  and  to  protect  it  from  being  broken  up  by 
acts  which  are  in  themselves  essential  wrongs  upon  the  high  seas. 

Let  me  defend  these  particular  instances  of  the  coral  beds,  the  pearl 
beds  and  the  oyster  beds  upon  the  same  principles  that  I  have  defended 
the  assertion  of  property  interest  not  only  in  the  seals  but  in  the  seal 
industries.  In  all  those  cases  there  is  a  peculiar  natural  advantage  con- 
nected with  those  places  and  belonging  to  the  nations  which  lie  in  most 
near  proximity  to  the  places  where  they  are  situated.  In  the  next  place, 
they  are  exhaustible.  There  is  not  enough  for  all ;  and  therefore  there 
arises  an  occasion  when  you  may  assert  the  right  of  property  on 
the  principles  which  govern  the  laws  of  property.  In  the  next  place,  if 
left  open  to  the  unregulated  invasion  of  the  citizens  of  all  nations,  they 
would  be  used  up  and  destroyed.  The  only  condition  upon  which  they 
can  be  preserved  and  made  beneficial  to  mankind  is  that  they  be  allowed 
to  be  worked  and  operated  by  the  particular  power  which  has  the  best 
facilities  for  that  purpose.  In  the  next  place,  they  can  be  preserved  only 
by  putting  them  under  a  system  of  regulation,  which  shall  be  operative 
even  upon  the  citizens  of  that  power. 

It  is  necessary  that  the  citizens  of  the  particular  power  whose  citi- 
zens go  out  there  and  improve  and  occupy  these  places  should  be  also 
made  subject  to  these  regulations.  In  other  words,  the  general  condition 
is  presented  that  mankind  may  have  the  benefit  of  these  advantages  if  they 
are  disposed  of  in  this  way,  and  not  otherwise;  and  consequently  they 
are  disposed  of  in  this  way.  The  bottom  of  the  sea  in  these  places  is 
not  made  the  property  of  the  particular  powers  who  assert  the  right  to  the 
industries.  It  is  not  their  property  at  all.  It  is  not  within  their  sove- 
reign jurisdiction  at  all,  any  more  than  any  other  part  of  the  high  seas ; 
but  it  is  a  theatre  where  their  defensive  regulations  may  be  put  in  ope- 
ration, and  where  the  rights  of  their  citi?pns  may  be  defended. 
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Let  me  support  these  views  by  a  reference  to  the  opinions  of  the  best 
writers.  I  read  from  Puffendorf  on  the  Law  of  Nature  and  Nations. 
The  extract  is  found  on  page  134  of  my  argument : 

As  for  fishing,  though  it  hath  much  more  abundant  subject  in  the  sea  than  in 
lakes  or  rivers,  yet'tis  manifest  that  it  may  in  part  be  exhausted,  and  that  if  all  na- 
tions should  desire  such  right  and  liberty  near  the  coast  of  any  particular  country, 
that  country  must  be  very  much  prejudiced  in  this  respect;  especially  since'tis  very 
usual  that  some  particular  kind  of  fish,  or  perhaps  some  more  precious  commodity, 
as  pearls,  coral,  amber,  or  the  like,  are  to  be  found  only  in  one  part  of  the  sea,  and 
that  of  no  considerable  extent.  In  this  case  there  is  no  reason  why  the  borderers 
should  not  rather  challenge  to  themselves  this  happiness  of  a  wealthy  shore  or  sea 
than  those  who  are  seated  at  a  distance  from  it. 

Expressing  precisely  the  views  that  I  have  endeavored  in  much  less 
appropriate  language  to  express. 

And  then  from  Vattel  upon  the  same  subject  : 

The  various  uses  of  the  sea  near  the  coasts  render  it  very  susceptible  of  pro- 
perty. It  furnishes  fish,  shells,  pearls,  amber,  etc;  now  in  all  these  respects  its 
use  is  not  inexhaustible.  Wherefore,  the  nation  to  whom  the  coasts  belong  may 
appropriate  to  themselves,  and  convert  to  their  own  profit,  an  advantage  which 
nature  has  so  placed  within  their  reach  as  to  enable  them  conveniently  to  take 
possession  of  it,  in  the  same  manner  as  they  possess  themselves  of  the  dominion 
of  the  land  they  inhabit.  Who  can  doubt  that  the  pearl  fisheries  of  Bahrein  and 
Ceylon  may  lawfully  become  property?  And  though,  where  the  catching  of  fish 
is  the  only  object,  the  fishery  appears  less  liable  to  be  exhausted,  yet  if  a  nation 
have  on  their  coasts  a  particular  fishery  of  a  profitable  nature,  and  of  which  they 
may  become  masters,  shall  they  not  be  permitted  to  appropriate  to  themselves  that 
bounteous  gift  of  nature  as  an  appendage  to  the  country  they  possess,  and  to  re- 
serve to  themselves  the  great  advantages  which  their  commerce  may  thence 
derive,  in  case  there  be  a  sufficient  abundance  of  fish  to  furnish  the  neighboring 
nations?...  (Sec.  288).  A  nation  may  appropriate  to  herself  those  things  of 
which  the  free  and  common  use  would  be  prejudicial  or  dangerous  to  her.  This  is 
a  second  reason  for  which  governments  extend  their  dominion  over  the  sea  along 
their  coasts;  as  far  as  they  are  able  to  protect  their  right. 

Now,  upon  that  very  firm  basis  of  reason  and  authority,  we  place  the 
right  of  [the  United  States  to  protect  herself  in  the  enjoyment  of  the  in- 
dustry which  she  has  established  upon  these  islands.  She  has  peculiar 
advantages,  supreme  advantages,  for  appropriating  the  annual  increase 
of  the  seal,  without  diminishing  the  stock.  She  has  established  an  in- 
dustry and  covered  it  with  rules  and  regulations  which  are  desired  to  pre- 
serve it,  and  to  make  this  blessing  perpetual,  to  mankind.  The  seal  is 
exhaustible.  There  is  not  enough  for  all;  and  she  is  entitled  to  chal- 
lenge for  herself  the  benefits  of  this  industry  in  consequence  of  these  ad- 
vantages, and  in  consequence  of  the  steps  which  she  has  taken  to  improve 
them. 

I  cannot  think  that  there  is  any  sound  answer  to  an  assertion  of  the 
right  of  a  property  interest  placed  upon  that  basis,  and  that  irrespective 
of  a  property  in  the  individual  seals. 

That  concludes  my  argument  upon  this  question  of  the  property  inte- 
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rest  of  the  United  States  in  the  industry  established  upon  the  island,  ir- 
respective of  a  properly  interest  in  the  seals. 

I  now  pass  to  the  consequences  of  the  establishment  of  those  rights, 
so  far  as  they  involve  the  question,  what  acts  the  United  States  may  do  for 
the  purpose  of  protecting  herself  in  the  enjoyment  of  the  rights  thus  ac- 
quired and  established. 

I  must  assume,  in  the  first  place,  that  if  she  has  the  right  to  the  exclu- 
sive enjoyment  of  this  industry  of  taking  seals  in  consequence  of  her 
natural  advantages  and  of  the  exhaustible  character  of  the  product,  she 
has  a  right  in  some  manner,  she  must  have  the  means  in  some  manner, 
to  enforce  that  right.  Otherwise  we  should  be  talking  to  no  purpose. 
What  is  a  right  as  to  which  there  is  no  means  of  enforcing  it?  It  is 
mere  words.  It  amounts  to  nothing  at  all.  There  is  nothing  substan- 
tial about  it.  Such  things  are  not  the  subject  of  discussion.  When  it 
is  said  that  a  man  of  a  nation  has  certain  rights  of  property,  it  means  that 
they  have  some  rights  which  can  be  enforced  in  some  manner.  How 
shall  they  enforce  them?  That  is  the  question.  What  acts  will  the 
United  States  do?  Can  they  extend  their  sovereignty  over  the  seas  to 
an  illimitable  extent  wherever  it  may  be  necessary  to  protect  the  right? 
No  ;  it  cannot. 

We  make  no  assertion  of  that  sort.  We  could  not  substantiate  it  if 
we  did.  The  territory  of  a  nation,  the  sovereign  jurisdiction  of  a  nation 
is  bounded  by  her  territory,  with  an  additional  limitation  which  extends 
to  a  certain  qualified  extent  her  sovereignty  to  a  distance  commonly  taken 
as  three  miles.  Beyond  that  the  sovereign  jurisdiction  of  the  nation 
cannot  be  extended.  Beyond  that  her  laws,  as  laws,  have  no  force  or 
operation.  Beyond  that,  her  powers  as  a  legislative  power  have  no  effect. 
The  emanations  of  her  legislative  power  do  not  extend  as  exercises  of 
legislative  power  beyond  her  territorial  jurisdiction.  All  that  we  take  to 
be  admitted. 

Sir  Charles  Russell.  —  You  mean  as  against  those  who  are  not  sub- 
jects or  citizens? 

Mr  Carter.  —  Yes ;  against  those  who  are  not  subjects  or  citizens. 
That  is  what  I  mean.  If  her  legislative  power  extended  over  the  sea,  she 
would  have  a  right,  of  course,  to  legislate  for  everybody  that  came  within 
the  limits  of  that  legislative  power.  We  make  no  such  pretension  as 
that.  This  supreme  legislative  jurisdiction  must  be  bounded  necessarily 
by  some  line,  and  that  line  is,  for  the  boundary  of  her  absolute  legislative 
jurisdiction,  high  water  mark.  It  does  not  go  beyond  that,  although  she 
may  extend  it,  for  most  purpose  over  a  further  space  which  is  commonly 
taken  to  be  —  I  do  not  mean  to  say  it  is  absolutely  limited  to  that,  but  is 
commonly  taken  to  be  —  a  distance  of  three  miles ;  but  even  there  her 
legislative  power  is  not  absolute,  for  she  cannot  exclude  the  passage  of 
foreign  vessels  over  her  waters.  She  cannot,  as  she  can  generally  do 
with  regard  to  her  territory,  exclude  foreigners  from  it.  Over  the  land 
she  has  an  absolute  power  of  exclusion  ;  but  over  these  territorial  waters, 
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although  she  may  generally  extend  her  legislative  power,  she  cannot 
extend  it  so  far  as  to  exclude  foreigners  from  then.  Her  right  to  protect 
it  is  not  derived  from  that.  Where  do  you  get  it  then?  How  does  she 
acquire  any  right  to  protect  it?  She  as  a  right  to  protect  it,  just  as  any 
individual  has  a  right  to  protect  his  property  where  there  are  no  other 
means,  —  by  force  ;  not  by  the  exercise  of  legislative  power,  but  by  the  exer- 
cise of  executive  power,  an  exercise  of  natural  power,  by  an  exercise  of 
what  you  may  call  force.  That  is  what  it  means.  Individuals  can  defend 
their  rights  and  property  by  the  employment  of  force  to  a  certain  extent. 
If  a  man  attacks  me,  I  may  resist  him  and  subdue  him  and  practice  vio- 
lence upon  him  for  that  purpose  ;  and  I  may  go  as  far  as  is  necessary 
for  that  purpose  ;  not  farther.  Whatever  force  it  is  necessary  to  employ 
to  defend  myself  I  may  employ  against  him.  So  if  a  man  comes  upon  my 
property,  I  may  remove  him,  if  I  have  to  carry  him  five  miles;  and  I  may 
employ  as  much  force  as  is  necessary  for  the  purpose  of  removing  him 
from  my  property;  but  I  cannot  employ  any  more  force  than  is  necessary. 

Those  rights  of  self-defence  and  self-protection  survive  to  individual 
man  even  in  civil  society,  but  we  may  not  go  any  farther  than  that.  For 
the  protection  of  rights,  members  of  a  civil  municipal  society  appeal  to 
society  itself.  They  appeal  [to  its  courts  for  protection.  They  appeal  to 
the  judicial  power,  and  that  furnishes  a  remedy.  What  can  nations  do? 
Is  there  any  court  to  which  they  can  appeal?  No  ;  they  cannot  make  any 
such  appeal  as  that.  There,  is  no  Tribunal  into  which  one  nation  can 
summon  another  nation  and  get  judgment,  What  can  they  do  ?  They 
can  only  use  this  same  sort  of  self-defensive  power  that  an  individual 
does.  That  is  all.  That  they  can  use  to  the  fullest  extent,  and  under 
all  circumstance,  limited  however  by  the  same  rules  and  by  the  same 
boundaries  which  limit  it  in  the  case  of  an  individual  necessity.  What- 
ever is  necessary  to  be  done  by  a  nation  for  the  protection  of  its  rights, 
it  may  do,  and  it  may  do  it  as  an  individual,  and  it  is  no  exertion  of  its 
legislative  power  at  all. 

We  may  make  that  very  plain  and  palpable  by  alluding  to  admitted 
instances  of  the  exercise  of  it,  and  take  what  are  commonly  called  bellige- 
rent rights.  Here  is  a  nation  engaged  in  war.  It  blockades  the  enemy's 
ports.  Here  is  a  neutral  nation,  friendly  to  both  parties  which  under- 
takes to  enter  that  blockaded  port,  and  the  belligerent  that  has  established 
the  blockade  captures  her  by  an  exercise  of  force,  carries  her  into  one  of 
his  own  ports  and  confiscates  her  and  sells  her.  What  kind  of  an 
exercise  of  power  is  that?  Not  legislative  power,  certainly.  That  act 
was  commited  on  the  high  seas,  and  outside  of  the  jurisdiction  of  any 
power.  It  therefore  was  not  legislative  power.  It  did  not  operate 
to  extend  the  jurisdiction  of  the  nation  over  such  a  place  as  that.  It 
was  simply  and  solely  an  act  of  reasonable  and  necessary  force  em- 
ployed for  the  purposes  of  self-defence.  The  nation  had  the  right  to 
carry  on  the  war.  Its  existence  perhaps  depended  upon  its  ability  to 
subdue  its  adversary.  It  could  not  carry  on  the  war  succesfully  unless  it 
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had  the  right  of  shutting  up,  blockading  the  port,  and  therefore  the 
necessary  purposes  of  self  defence  gave  it  the  liberty  to  seize  the  ship  of 
another  power,  carry  it  into  port  and  condemn  it. 

That  is  not  legislative  power.  It  was  not  exerted  by  reason  of  any 
extension  of  the  sovereignty  of  the  nation  over  the  seas.  It  was  simply 
an  exercise  of  self-defensive  power,  standing  upon  the  principle  of  ne- 
cessity and  limited  by  the  principle  of  necessity.  Wherever  the  necessity 
exists  that  power  exists.  I  instance  the  case  of  blockade.  There  are 
other  instances  of  belligerent  rights. 

The  President.  —  You  would  not  admit  of  that  power  in  times  of 
peace? 

Mr  Carter.  —  That  is  another  question.  Whether  you  may  exercise  a 
power  of  that  sort  in  time  of  peace  is  a  question  to  which  I  shall  presently 
come.  What  I  am  talking  to  now  is  the  character  of  the  act.  It  is  not 
legislative ;  that  is  certain.  It  is  an  act  of  self  defensive  power. 

There  are  many  instances  of  it  in  the  case  of  belligerent  rights.  Take 
contraband  of  war.  Of  course  you  can  capture  a  vessel  that  is  carrying 
contraband  of  war,  upon  any  of  the  high  seas.  You  can  enter  even  the 
territory  of  a  friendly  state,  if  it  is  necessary  for  the  purpose  of  protec- 
ting your  self  against  your  adversary;  and  even  when  there  is  no  condi- 
tion of  war.  They  had  a  rebellion  in  Canada  some  years  ago,  and  some 
vessel  was  fitted  out  by  persons  making  use  of  the  soil  of  the  United 
States  for  the  purpose  of  aiding  the  rebellion,  as  it  was  called.  A  British 
military  force  crossed  the  Niagara  River,  captured  that  vessel  right  in  the 
terrritory  of  the  United  States  —  not  on  the  high  seas  but  right  in  her  ter- 
ritory. 

Senator  Morgan.  —  You  refer  to  the  "  Caroline  "? 
Mr  Carter.  —  I  refer  to  the  case  of  the  "  Caroline  ".  There  was  a 
conflict  between  Great  Britain  and  the  United  States  upon  that  point  as  to 
whether  Great  Britain  in  fact  had  the  right  to  do  that;  but  the  conflict  was 
not  upon  the  point  of  principle  at  all,  it  being  admitted  on  both  sides  that 
if  there  was  a  necessity  for  doing  that  act  Great  Britain  was  right  in 
doing  it ;  that  if  there  was  a  well-grounded  apprehension  that  that  vessel 
was  going  to  proceed  across  the  river  and  engage  in  enterprises  hos- 
tile to  the  authority  of  Great  Britain  in  Canada,  she  was  justified  in  doing 
that. 

A  celebrated  instance  in  history  was  the  seizure  by  Great  Britain  of 
the  Danish  fleet  in  the  harbor  of  Copenhagen.  There  was  a  fleet  of  a 
friendly  power.  There  was  absolute  peace  between  Great  Britain  and  Den- 
mark; but  Great  Britain  was  apprehensive  that  that  fleet  would  fall  into 
the  possession  of  France.  She  considered  so ;  and  the  seizure  was  defen- 
ded by  her  ablest  statesmen  on  the  ground  of  necessity.  This  necessity 
of  nations  when  it  appears  must  have  its  way;  and  the  inconvenience  the 
trouble,  the  damage,  the  loss  which  individual  citizens  of  another  nation 
may  occasionally  suffer  in  consequence  of  these  exertions  of  self-defensive 
authority  cannot  be  taken  into  account. 
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The  President.  —  Do  you  not  think  that  all  of  that  takes  us  out  of  this 
sphere  of  law  and  right? 

Mr  Carter.  —  Not  at  all.  We  are  right  within  the  sphere  of  law  and 
right. 

The  President.  —  I  do  not  think  the  whole  world  generally  considers 
it  so. 

Mr  Carter.  --  We  are  right  within  the  sphere  of  law  and  the  exercise 
of  these  acts  of  self-defensive  authority,  the  extent  to  which  they  may  go, 
the  necessities  which  create  them,  how  far  the  necessities  extend  —  cons- 
tute  a  great  chapter  in  international  law  and  are  all  dealt  with,  all  their 
limitations  defined,  the  principle  which  govern  them  laid  down. 

That  is  another  of  such  acts  of  authority.  They  are  self-defensive  acts. 
What  is  said  upon  the  other  side.  They  agree  that  all  these  things  may 
be  done.  What  can  they  say?  Well,  that  they  are  not  done  in  time  of 
peace.  That  you  cannot  do  them  in  time  of  peace;  you  cannot  defend 
yourself  by  the  exercise  of  force  on  the  high  seas  in  time  of  peace.  Where, 
I  should  like  to  know,  is  such  doctrine  as  that  laid  down?  I  hope  my 
learned  friends  will  find  some  authority  for  those  positions.  I  have  never 
been  able  to  find  such  authority.  The  assertion  is  that  a  nation  cannot 
defend  itself  by  an  act  of  necessary  force  in  time  of  peace — a  thing  that  an 
individual  may  do  in  civil  society  a  nation  cannot  do  ;  and  cannot  do  when 
there  is  no  other  means  of  protecting  itself.  Of  course  it  must  be  ins- 
tantly perceived  that  if  this  power  of  defending  yourself  and  your  pro- 
perty from  injury  against  the  citizens  of  other  nations  is  something  which 
a  nation  cannot  do  in  time  of  peace.  If  that  is  true,  the  assertion  that 
you  have  got  any  rights  at  all  is  mere  empty  sound.  A  right  that  cannot 
be  defended  amounts  to  nothing.  I  would  like  to  have  those  who  assert 
that  a  nation  cannot  defend  itself  and  its  property  in  time  of  peace  by  acts 
of  necessary  self-defence,  tell  me  how  they  can  defend  them.  I  hope  they 
will  be  able  to  tell  me.  If  a  nation  cannot  defend  its  admitted  and  con- 
ceded rights  |in  that  way  I  hope  they  will  be  able  to  point  out  some  way 
in  which  those  rights  can  be  defended  and  protected. 

But  there  is  no  truth,  there  is  no  substance  in  the  assertion  that  the 
exercise  of  the  right  of  self-defence  by  the  employment  of  acts  of  neces- 
sary force  is  confined  to  times  of  war.  There  is  no  substance  in  that. 
It  exists  in  time  of  peace  just  as  well.  Whenever  the  necessity  arises, 
the  right  arises  whether  it  be  in  time  of  war  or  time  of  peace.  It  may 
arise  in  peace  just  as  much  in  war.  In  point  of  fact  the  principal  occa- 
sions, and  the  most  frequent  occasions  for  the  exercise  of  this  right  occur 
in  times  of  peace,  and  therefore  the  instances  in  which  they  are  per- 
formed and  the  rules  which  govern  their  exercise  apply  to  belligeerent 
conditions  far  more  than  they  do  to  peace  conditions.  It  is  oaly  the 
absence  of  the  occasion  which  has  led  to  the  want  of  discussion  of 
these  rights  in  times  of  peace  and  to  the  establishment  of  rules  for  regu- 
lating them;  but  nevertheless  the  occasion  may  arise  and  when  it  does 
arise  then  it  must  be  put  in  force. 
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Now,  let  me  call  the  attention  of  the  Tribunal  to  occasions  when  it 
does  arise  in  times  of  peace.  In  the  first  place  let  me  allude  to  those 
municipal  regulations  which  are  devised  by  different  states  for  the  pur- 
pose of  protecting  its  revenue.  I  before  remarked  that  the  protection  of 
the  revenue  of  a  nation  could  not  well  be  effective  unless  the  conduct  of 
vessels  could  be  taken  notice  of  at  a  greater  distance  than  three  miles 
from  the  land.  If  a  vessel  intending  a  breach  of  the  revenue  laws  of  a 
nation  had  the  power  to  approach  those  shores  to  a  distance  of  three 
miles  from  the  land,  and  there  waited  a  favorable  opportunity  to  slip  in,  it 
might  at  all  limes  evade  the  revenue  laws ;  and  consequently  I  suppose 
most  of  the  nations,  certainly  Great  Britain  and  the  United  States  - 
Great  Britain  from  a  very  early  period  and  the  United  States  almost 
from  the  period  of  her  independance  —  established  laws  prohibiting 
vessels  from  transhipping  goods  or  hovering  at  a  distance  —  well,  much 
larger  than  that  of  three  miles  —  three  or  four  leagues  from  the  shore 
being  the  limit  which  I  think,  is  employed.  What  is  the  penalty  which 
they  denounce  for  that  purpose.  The  penalty  is  capture  and  confisca- 
tion. They  may  be  captured  and  confiscated  in  case  they  do  that.  Does 
that  penalty  and  the  enforcement  of  that  penalty  involve  an  extention  of 
jurisdiction  out  to  that  limit  of  three  or  four  leagues?  Certainly  not. 
It  is  an  act  of  self-defence.  It  is  an  executive  act,  designed  to  protect  the 
revenue  interests  of  the  country.  So  also  in  the  case  of  colonial  trade,  a 
similar  device  was  formerly  adopted  for  the  purpose  of  preventing  the 
approach  of  vessels  in  the  neigborhood  of  colonies  of  another  country 
for  the  purpose  of  engaging  in  illicit  trade  with  such  colonies.  In  order 
to  enforce  such  prohibitions,  it  was  necessary  that  regulations  should  be 
adopted  prohibiting  vessels  from  hovering  off  the  coasts.  Consequently, 
if  a  vessel  appears  off  the  coast  and  did  what  was  called  "  hover,  "  that 
is  not  proceed  upon  her  voyage  but  wait  there,  apparently  waiting  a  favo- 
urable time  to  run  in,  she  subjected  herself  to  the  penalty  of  those  laws 
and  may  be  confiscated  and  captured.  I  think  no  nation  has  ever  resis- 
ted the  enactment  or  enforcement  of  those  laws. 

The  President.  --  I  do  not  think  you  are  quite  right  about  that. 

Mr  Carter.  — So  far  as  I  am  aware.  There  may  have  been  cases  where 
they  were  enforced  under  exceedingly  unreasonable  conditions ;  but  I  do 
not  myself  remember  them. 

The  President.  --  I  believe  cases  of  that  sort  have  given  rise  to  inter- 
national communication  between  nations.  It  may  be  that  they  have  led 
to  agreements. 

Mr  Carter.  —  Of  course  I  will  not  be  at  all  certain  that  such  has  not 
been  the  case.  My  acquaintance  with  them,  I  confess,  has  been  derived 
mainly  from  the  treatment  of  them  that  we  find  in  books  of  international 
law;  and  when  they  are  treated  by  writers  of  international  law,  they  are 
treated  as  reasonable  exercises  of  the  power  of  self-defence,  not  objected 
to  by  nations  unless  they  were  admitted  to  be  enforced  under  very  un- 
reasonable circumstance.  To  illustrate  them  I  must  again  read  what  I 
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referred  to  once  before.  This  was  the  case  where  a  vessel  was  seized  in 
time  of  peace  outside  the  three  mile  limit  for  a  violation  of  a  regulation 
such  as  I  have  alluded  to.  It  is  the  case  of  Church  v.  Hubbart.  I  read 
from  the  opinion  of  Mr  Chief  Justice  Marshall  on  page  181  of  the  U  S. 
Argument. 

That  the  law  of  nations  prohibits  the  exercise  of  any  act  of  authority  over  a 
vessel  in  the  situation  of  the  Aurora,  and  that  this  seizure  is,  on  that  account,  a 
mere  maritime  trespass  not  within  the  exception,  cannot  be  admitted. 

What  was  insisted  upon  was,  that  this  was  not  a  lawful  capture. 

To  reason  from  the  extent  of  the  protection  a  nation  will  afford  to  foreigners, 
to  the  extent  of  the  means  it  may  use  for  its  own  security,  does  not  seem  to  be 
perfectly  correct.  It  is  opposed  by  principles  which  are  universally  acknowledged, 
The  authority  of  a  nation  within  its  own  territory  is  absolute  and  exclusive.  The 
seizure  of  a  vessel  within  the  range  of  its  cannon  by  a  foreign  force  is  an  invasion 
of  that  territory,  and  is  a  hostile  act  which  it  is  its  duty  to  repel.  But  its  power  to 
secure  itself  from  injury  may  certainly  be  exercised  beyond  the  limits  of  its  ter- 
ritory. 

Upon  this  principle,  the  right  of  a  belligerent  to  search  a  neutral  vessel  on  the 
high  seas  for  contraband  of  war  is  universally  admitted,  because  the  belligerent 
has  a  right  to  prevent  the  injury  done  to  himself  by  the  assistance  intended  for 
his  enemy.  So,  too,  a  nation  has  a  right  to  prohibit  any  commerce  with  its  colo- 
nies. Any  attempt  to  violate  the  laws  made  to  protect  this  right  is  an  injury  to 
itself  which  it  may  prevent,  and  it  has  a  right  to  use  the  means  necessary  for  its 
prevention.  These  means  do  not  appear  to  be  limited  within  any  certain 
marked  boundaries,  which  remain  the  same  at  all  times  and  in  all  situations. 
If  they  are  such  as  unnecessarily  to  vex  and  harass  foreign  lawful  commerce, 
foreign  nations  will  resist  their  exercise.  If  they  are  such  as  are  reasonable  and 
necessary  to  secure  their  laws  from  violation,  they  will  be  submitted  to. 

In  different  seas  and  on  different  coasts  a  wider  or  more  contracted  range  in 
which  to  exercise  the  vigilance  of  the  Government  will  be  assented  to.  Thus  in 
the  Channel,  where  a  very  great  part  of  the  commerce  to  and  from  all  the  north  of 
Europe  passes  through  a  very  narrow  sea,  the  seizure  of  vessels  on  suspicion  of 
attempting  an  illicit  trade  must  necessarily  be  restricted  to  very  narrow  limits ;  but 
on  the  coast  of  South  America,  seldom  frequented  by  vessels  but  for  the  purpose 
of  illicit  trade,  the  vigilance  of  the  Government  may  be  extended  somewhat  further, 
and  foreign  nations  submit  to  such  regulations  as  are  reasonable  in  themselves  and 
are  really  necessary  to  secure  that  monopoly  of  colonial  commerce,  which  is 
claimed  by  all  nations  holding  distant  possessions. 

If  this  right  be  extended  too  far,  the  exercise  of  it  will  be  resisted.  It  has  oc- 
casioned long  and  frequent  contests  which  have  sometimes  ended  in  open  war. 

That  justifies  the  observations  you  have  made,  Mr  President. 

The  English,  it  will  be  well  recollected,  complained  of  the  right  claimed  by 
Spain  to  search  their  vessels  on  the  high  seas,  which  was  carried  so  far  that  the 
Guarda  Costas  of  that  nation  seized  vessels  notin  the  neighbowrhood  of  their  coasts. 
This  practice  was  the  subject  of  long  and  fruitless  negotiations,  and  at  length  of 
open  war.  The  right  of  the  Spaniards  was  supposed  to  be  exercised  unreasonably 
and  vexatiously,  but  it  never  was  contended  that  it  could  only  be  exercised  within 
the  range  of  the  cannon  from  their  batteries. 

Indeed,  the  right  given  to  our  own  revenue  cutters  to  visit  vessels  four  leagues 
from  our  coasts  is  a  declaration  that  in  the  opinion  of  the  American  Government  no 
such  principle  as  that  contended  for  has  a  real  existence.  Nothing,  then,  is  to  be 
drawn  from  the  laws  or  the  usages  of  nations,  which  gives  to  this  partof  thecontract 
before  the  court  the  very  limited  construction  which  the  plaintiff  insists  on,  or 
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which  proves  that  the  seizure  of  the  Aurora  by  the  Portuguese  governor  was  an  act 
of  lawless  violence. 

That  very  extract  —  I  think  the  whole  of  it;  at  all  events  the  most  sub- 
stantial part  of  it — was  quotedby  Lord  Chief  JusticeCockburn  of  England  in 
delivering  his  judgment  in  the  very  celebrated  and  rather  recent  case  of 
the  Queen  vs.  Keyn.  It  is  found  in  the  Exchequer  Reports.  I  do  not 
know  but  my  learned  friends  may  have  it  in  their  possession.  I  find  that 
I  have  it  here  myself.  The  part  to  which  I  particularly  refer  will  be  found 
on  page  (49.  Lord  Chief  Justice  Cockburn  says. 

Hitherto  legislation,  so  far  as  relates  to  foreigners  in  foreign  ships  in  this  part 
of  the  sea,  has  been  confined  to  the  maintenance  of  neutral  rights  and  obligations, 
the  prevention  of  breaches  of  the  revenue  and  fishery  laws,  and,  under  particular 
circumstances,  to  cases  of  collision.  In  the  two  first,  the  legislation  is  altogether 
irrespective  of  the  three  mile  distance,  being  founded  on  a  totally  different  principle, 
viz,  the  right  of  the  state  to  take  all  necessary  measures  for  the  protection  of  its 
territory  and  rights,  and  the  prevention  of  any  breach  of  its  revenue  laws.  This 
principle  was  well  explained  by  Marshall,  G.  J.,  in  the  case  of  Church  v.  Hubbart. 

And  he  then  cited  the  passage  which  I  have  just  read  from  that 
decision. 

The  Tribunal  thereupon  adjourned  until  Tuesday,  April  25  th,  1893. 


NOTICE 


On  the  18th  April  1893  a  notice  of  which  the  following  is  a  copy  was 
sent  by  the  United  States  Agent  to  the  arbitrators  : 

In  view  of  certain  misleading  statements  in  the  London  newspapers,  the  Agent 
of  the  United  States  desires  to  inform  the  Arbitrators  of  the  reasons  given  by  him 
to  the  British  Agent  for  his  action  in  withdrawing  from  the  joint  arrangement  for  a 
daily  shorthand  report  of  the  proceedings  of  the  Tribunal.  Under  date  of  the  10th 
instant  he  informed  the  British  Agent,  in  view  of  the  experience  then  had,  that  the 
main  object  of  the  arrangement,  namely,  to  lay  before  the  Arbitrators  the  argument 
of  counsel  early  on  the  day  following  their  delivery,  had  failed ;  that  the  counsel  of 
the  United  States  had  found  the  reports  of  the  arguments,  as  printed,  so  far  from 
correct  as  to  make  them  in  great  measure  useless,  and  that  the  burden  imposed  on 
them  of  revision  was  an  intolerable  tax  upon  their  time.  The  report  of  the  first 
week's  argument  (April  4th  to  7th)  had  not  been  revised  and  put  into  intelligible 
shape  before  the  motion  upon  which  they  had  been  made  had  been  definitely  deci- 
ded by  the  Tribunal ;  and  they  have  not,  in  fact,  up  to  this  date  been  laid  before 
the  Tribunal. 

As  no  change  in  the  existing  arrangements  was  proposed  by  the  British  Agent, 
the  Agent  and  Counsel  of  the  United  States  felt  it  their  duty  to  withdraw.  The 
question  of  expense  did  not  enter  into  the  consideration  of  the  subject. 

Having  regard  to  the  statement  in  the  above  notice  that  ' '  no  change 
in  the  existing  arrangements  was  proposed  by  the  British  Agent"  it  is 
thought  desirable  that  the  whole  correspondence  should  be  placed  before 
the  arbitrators.  The  following  is  a  copy  of  the  correspondence  which 
passed. 

Paris,  April,  10th  1893. 
Dear  Mr  Tupper, 

I  regret  to  have  to  inform  you  that  the  experience  of  the  past  week,  in  the  effort 
to  produce  a  daily  verbatim  report  of  the  proceedings  of  the  Tribunal  of  Arbitra- 
tion, has  not  proved  satisfactory.  The  main  object  had  in  view,  namely  to  lay 
before  the  Arbitration  the  arguments  of  Counsel  early  on  the  day  following  their 
delivery,  has  in  great  measure  failed.  The  Counsel  of  the  United  States  find  the 
reports  of  their  arguments  as  printed  so  far  from  correct  as  to  make  it  in  great 
measure  useless,  and  the  burden  imposed  upon  them  of  revision  is  an  intolerable 
tax  upon  their  time ;  and  this  of  itself  is  a  sufficent  reason  to  make  it  desirable  that 
the  present  arrangement  be  abandoned. 

Up  to  the  present  writing  we  have  not  received  from  your  side  the  first  reading 
of  the  unrevised  proof  of  either  the  first  or  any  other  succeeding  day.  After  it 
is  received  we  shall  have  numerous  corrections  of  our  own  to  make  before  it 
goes  to  the  printer.  It  is,  therefore,  plain  that  the  revised  proof  will  not  be  ready 
to  lay  before  the  Arbitrators  until  they  have  considered  in  secret  session,  and  pos- 
sibly decided,  the  motion  upon  which  the  arguments  have  been  made. 

I  do  not  wish  to  impute  neglect  or  inefficiency  to  anyone.  I  merely  state  that 
the  system,  which  we  attempted  with  some  misgivings,  has  proved  entirely  unsatis- 
factory and  should  be  abandoned.  I  have,  therefore,  to  propose  that  we  at  once 
give  notice  to  the  firm  of  short-hand  reporters  and  the  printers  that  the  effort  of 
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further  joint  reporting  come  to  an  end;  that  we  perfect  and  print  the  proceedings 
of  the  past  week ;  that  we  settle  with  the  shorthand  firm  and  printers  on  mutually 
satisfactory  terms ;  and  that  any  further  reporting  will  be  left  to  each  Agent  to  be 
done  in  such  manner  as  he  shall  see  fit  for  the  convenience  of  the  respective 
Counsel. 

Very  truly, 

JOHN  W.  FOSTER. 


Paris,  April  11  th,  1893. 
Dear  Mr  Foster, 

I  beg  to  acknowledge  the  receipt  of  your  letter  of  the  10th.  April. 

I  regret  the  determination  you  have  reached  respecting  the  daily  reports  of  the 
Arbitration  proceedings.  I  trust  you  will  give  this  subject  reconsideration. 

I  am  glad  to  observe  that  you  make  no  complaint  regarding  the  actual  shorthand- 
writing.  Messrs  Cherer  Bennett  and  Go's  reporting  is,  1  believe,  considered  as  per- 
fect as  it  is  possible  to  procure  anywhere.  Their  transcripts,  I  am  informed,  are 
invariably  used  in  all  the  English  Law  Courts.  The  correct  printing  of  these  trans- 
cripts is  therefore  alone  concerned. 

In  my  opinion,  considering  the  difference  of  language  and  the  very  great  pres- 
sure of  time,  the  work  already  done,  does  Messrs  Chamerot  and  O  credit. 

These  gentlemen  cannot  yet  be  said  to  have  had  a  fair  trial.  From  the  marked 
improvement  shown  in  each  succeeding  day  I  am  led  to  hope  that  in  a  very  few  days 
the  reports  will  be  quite  satisfactory. 

Touching  the  burden  of  the  correction  of  proof,  up  to  the  present  time  it  has 
not  been  found  necessary  to  ask  the  British  Counsel  to  revise  their  speeches  at  all. 
The  corrections,  which  are  principally  typographical  and  grammatical,  have  been 
readily  made  by  one  of  our  staff  who  heard  the  arguments.  If  this  work  becomes 
too  heavy  to  be  executed  in  the  short  time  available,  the  object  in  view  would  be 
well  worth  the  expense  of  employing  a  special  reader. 

The  British  Government  attach  great  importance  to  an  accurate  verbatim  record 
of  the  actual  arguments  used,  and  in  view  of  their  value  to  the  Tribunal  and  their 
obvious  utility,  I  trust  you  may  yet  see  your  way  to  continue  the  present  arrange- 
ment. 

Yours  very  truly, 

CHARLES  H.  TUPPER. 


Paris,  April  12th,  1893. 
Dear  Mr  Tupper, 

Your  letter  of  the  llth  instant  respecting  the  shorthand  reports  has  been  recei- 
ved and  duly  considered. 

After  again  submitting  the  subject  to  the  Counselor  the  United  States,  and  taking 
their  views  thereon,  I  regret  to  say  that  I  am  constrained  to  adhere  to  the  proposal 
contained  in  my  letter  of  the  10th  instant. 
Very  truly, 

JOHN  W.  FOSTER. 

Hon.  Chas.  H.  Tupper,  etc.,  etc.,  etc. 
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FOURTEENTH  DAY.    APRIL,  25™,  1893 


Sir  Richard  Webster.  —  Mr  President,  of  course,  we  are  very  much 
concerned  at  learning  that  the  Tribunal  cannot  be  properly  constituted 
to-day.  In  all  probability,  the  Tribunal  will  think  that  the  best  course  to 
adopt  would  be  in  some  way  to  fix  such  a  day  that  Lord  Hannen  will  have 
no  anxiety  as  to  the  meeting  and  will  be  really  restored  to  health;  because 
it  would  be  lamentable,  after  all  the  pains  which  the  Tribunal  has  taken, 
if  there  was  anything  like  a  failure  of  procedure  in  consequence  of 
illness.  I  think  I  may  say  that  I  speak  with  the  concurrence  of  my  lear- 
ned friends  and  myself  that  we  would  fall  in  with  any  arrangement  which 
would  meet  the  views  of  the  Tribunal,  being  only  anxious,  as  soon  as  we 
can,  as  indeed,  I-am  sure,  you  are  yourselves,  to  resume  our  labours. 

Mr  Phelps.  —  I  need  only  say  that  we  shall  very  cheerfully  assent  to 
any  arrangement  that  the  Tribunal  propose ;  and  I  quite  concur  with  my 
learned  friend. 

The  President.  —  The  Tribunal  quite  concurs  with  the  feelings  that 
you  have  expressed;  and,  on  account  of  the  sickness  of  one  of  our  Arbi- 
trators, Lord  Hannen,  who  is  unable  to  be  present  with  us  today,  the 
Tribunal  orders  we  should  adjourn  till  Tuesday  next,  May  the  2nd,  at 
11.30. 

[The  Tribunal  accordingly  adjourned.] 


FIFTEENTH  DAY.  MAY  2™,  1893 


The  President.  --Mr  Carter,  we  are  ready  to  hear  you. 

Mr  Carter.  —  Mr  President,  at  th'e  last  sittingof  the  Tribunal  at  which 
argument  was  heard,  a  question  was  addressed  to  me  by  the  learned 
President  in  the  course  of  my  argument,  which  I-did  not  at  the  moment 
precisely  understand,  or  I  should  have  answered  it  at  that  time.  I  thought 
it  had  more  particular  reference  to  the  construction  to  be  placed  upon 
Article  VII  of  the  treaty,  and,  therefore,  said  that  I  would  postpone  my 
answer  to  it  until  I  came  to  treat  of  that  Article. 

While  1  was  engaged  in  the  discussion  on  the  question  of  property 
in  the  seals,  and  near  the  close  of  my  argument  upon  that  question,  I 
dwelt  upon  the  consideration  that  the  grounds  and  reasons  of  my  argu- 
ment in  support  of  the  proposition  that  the  United  States  had  a  property 
interest,  were  grounds  and  reasons  not  selfish  to  the  United  States,  but 
which  interested  the  whole  world;  that  the  property  was  one  in  which 
the  whole  world  had  a  beneficial  interest.  The  question  which  was 
addressed  to  me  was  whether  that  property  interest  was  of  the  kind  men- 
tioned in  question  5  of  the  Treaty,  or  whether  it  was  a  qualified  property 
interest  of  a  different  kind.  1  'should  be  misunderstood  if  I  gave  the 
idea  that  the  property  interest  of  the  United  States  which  we  assert  in 
the  seals  were  anything  else  than  a  full  and  complete  interest.  The 
grounds  upon  which  we  support  that  _ interest  are  indeed,  among  other 
things,  the  common  interest  of  mankind  in  the  seals,  which  can  be  worked 
out  and  made  available  to  mankind  only  through  the  instrumentality  of 
awarding  a  property  interest  to  the  United  States.  But  that  property 
interest  when  awarded  is  in  no  respect  different  from  a  property  interest 
as  held  under  any  other  circumstances.  It  is  a  full  and  absolute  property, 
entitled  to  all  the  protection  of  property,  and  which  confers  upon  the 
owner  all  the  rights  which  property  under  any  circumstances  confers.  It 
is,  therefore,  the  sort  of  property  interest  mentioned  in  the  5th  question 
submitted  under  the  Treaty. 

I  now  resume  my  argument  at  the  point  at  which  I  left  it,  upon  the 
question  whether,  assuming  that  the  United  States  has  a  property  in 
seals  or  a  property  interest  in  the  industry  which  it  maintains  upon  the 
Pribilof  Islands  ,  it  has  a  right  to  protect  that  property,  or  that  property 
interest,  when  necessary  by  the  employment  of  reasonable  force  upon  the 
high  seas.  I  had  supported  my  view  by  showing  that  it  was  the  necessary 
consequence  of  the  award  of  such  a  right  that  there  was  no  other  way  in 
which  a  nation  could  protect  its  rights  when  invaded  upon  the  high  seas 
except  by  the  employment  offeree.  I  had  undertaken  to  show  that  that 
was  the  universal  method  nations  pursued,  and  I  had  illustrated  my  view 
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by  reference  to  many  instances,  most  of  them  of  the  class  of  belligerent 
rights,  where  force  was  thus  employed  by  a  nation  on  the  high  seas  to  pre- 
vent any  invasion  of  its  rights. 

The  answer  intimated  to  that  view  in  a  part  of  the  argument  of  Great 
Britain  is,  that  the  instances  in  which  a  nation  may  employ  force  on  the 
high  seas  to  protect  its  rights,  and  to  capture  the  vessels  by  means  of  the 
employment  of  force,  are  limited  to  cases  of  belligerency,  and  do  not  exist 
in  peace.  I  proceeded  to  show  that  that  was  not  the  case,  that,  although 
the  instances  were  more  frequent  in  time  of  war  when  the  employment  of 
force  was  resorted  to,  still  whenever  necessity  occurred,  which  was  the 
sole  foundation  of  the  right,  it  was  resorted  to  in  peace  just  as  much  as 
in  war.  I  alluded  in  support  of  that  view  to  the  decision  of  Mr  Chief 
Justice  Marshall  in  the  supreme  Court  of  the  United  States,  in  the  case  of 
Church  v.  Hubbart,  which  was  a  case  where  a  nation  had  established  a 
regulation  for  the  purpose  of  preventing  an  invasion  of  its  colonial  trade. 
A  vessel  of  another  country  contemplating  an  enterprise  of  an  illicit  cha- 
racter in  violation  of  the  exclusive  right  of  this  nation  to  colonial  trade, 
was  found  outside  the  three  mile  limit,  actually  engaged,  however,  in  an 
attempt  to  carry  on  this  prohibited  trade.  She  was  seized,  carried  in  o 
and  condemned,  and  that  condemnation  was  fully  supported  by  the  sup- 
reme Court  of  the  United  States;  and  not  only  was  the  condemnation 
itself  supported,  but  the  regulation  which  had  been  adopted  in  reference 
to  it  was  also  supported.  That  decision,  I  had  also  occasion  to  say,  had 
been  cited  with  approval,  and  extended  citations  from  it  read  with  appro- 
val by  Lord  Chief  Justice  Cockburn,  of  the  Court  of  Queen's  Bench  in 
England,  in  giving  his  opinion  in  the  case  of  the  Queen  v  Keyn.  With 
the  citation  of  those  commanding  authorities  I  might  well  leave  the  sub- 
ject. That  decision,  in  the  narrowest  view  of  it,  fully  sustains  any  em- 
ployment of  force  by  a  nation  in  time  of  peace  upon  the  high  seas,  for 
the  purpose  of  arresting  and  capturing  a  vessel  which  is  actually  engaged 
in  an  invasion  of  its  rights.  That  proposition  is  fully  supported  by  the 
decision  itself,  and  the  passing  of  regulations  for  the  purpose  of  govern- 
ing the  exercise  of  that  right  is  also  supported  in  the  opinion  which  is 
given. 

It  is,  however,  true,  and  a  distinction  is  to  be  noticed  here,  that  regu- 
lations designed  to  govern  the  exercise  of  this  right  of  self  defence  some- 
times go  a  step  further  than  the  mere  making  of  provision  for  the  sei- 
zure and  capture  of  a  vessel  on  the  high  seas.  When  she  is  actually 
engaged  in  an  offence  against  the  laws  of  the  nation  which  undertakes  the 
seizure,  they  sometimes  go  a  step  further  than  that,  and  make  the  con- 
duct of  a  vessel  when  she  justifies  a  suspicion  by  her  conduct  that  she  is 
intending  an  illicit  or  prohibited  trade,  or  intends  any  other  violation  of 
the  laws  of  the  nation  itself,  an  offence,  although  in  point  of  fact  it  might 
be  true  that  the  vessel  was  not  actually  engaged  in  a  violation  of  the  laws 
of  the  nation  adopting  such  a  resolution.  Now  when  these  regulations 
go  to  that  length,  they  do  go  beyond  the  mere  right  of  employing  force 
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and  enter  the  field  of  legislation,  and  assume  a  limited  and  qualified 
right  to  make  laws  operative  upon  the  high  seas.  That  is  the  nature  of 
regulations  of  that  sort  when  they  undertake  to  regard  acts  as  offences 
which  are  not  in  their  nature  necessarily  offences.  If  a  vessel  is  actually 
engaged  in  an  attempt  to  carry  on  a  prohihited  trade  with  a  nation's  co- 
lony, that  act  is  necessarily  of  itself  a  violation  of  the  rights  of  that  na- 
tion, but,  if  she  is  not  doing  that,  if  she  happens  to  be  involved  in  circum- 
stances -which  throw  suspicion  upon  the  nature  of  the  enterprise  in  which 
she  is  engaged  and  justify  a  suspicion  that  she  is  really  contemplating  a 
prohibited  trade,  if  there  is  a  regulation  which  makes  that  conduct  of  it- 
self a  crime,  that  we  must  admit  is  a  piece  of  legislation  which  assumes 
the  right  (a  limited  right  it  is  true)  of  passing  laws  operative  upon  the 
high  seas. 

Now,  all  the  doubt  and  all  the  controversy  which  has  arisen  in  refer- 
ence to  this  question  of  the  exercise  by  a  Nation  of  the  right  of  self- 
defence  upon  the  high  seas  turns  upon  the  validity  of  regulations  of  that 
sort,  when  they  go  beyond  the  mere  governing  of  the  right  of  self-defence 
and  prescribing  how  it  shall  be  exercised,  and  undertake  to  make  distinct 
offences.  The  power  of  a  Nation  to  do  that  has  been  disputed,  and  may 
perhaps  still  be  the  subject  of  dispute,  even  where  it  proceds  only  to  the 
qualified  and  limited  extent  which  I  have  mentioned.  It  will  be  observed 
that  this  exercise,  even  of  the  right  of  legislation  in  the  case  which  I  have 
mentioned,  does  not  involve  an  assumption  of  a  general  authority  to 
legislate  over  the  sea.  It  is  based  strictly  upon  the  right  of  self-defence, 
and  is  calculated  to  provide  means  by  which  that  right  of  self-defence  may 
be  more  efficiently  exercised  ;  but  nevertheless,  it  does  partake  of  the 
quality  of  legislation  ;  whether  it  is  valid  or  not  has  been  disputed. 

Now,  that  precise  question  arose  in  the  Supreme  Court  of  the  United 
States  in  the  case  called  Rose  v.  Himely,  in  the  4th  Cranch,  page  24J. 
The  circumstances  of  that  case  were  substantially  these,  though  I  do  not 
know  that  the  Arbitrators  will  find  it  necessary  to  look  them  out.  The 
French  Authorities  had  made  an  ordinance  prohibiting  vessels  sailing 
within  2  leagues  of  the  Island  of  Saint  Domingo  in  certain  places  and 
under  certain  [conditions.  A  vessel  was  captured  that  had  violated  that 
ordinance,  but  the  capture  was  made  outside  the  2  leagues  belt.  The 
question  was  whether  that  capture  could  be  sustained  ;  that  is  to  say, 
whether  a  capture  by  a  Nation  of  a  vessel  upon  the  high  seas  which  had 
been  engaged  in  violating  a  municipal  regulation  was  lawful.  Mr  Chief 
Justice  Marshall  was  of  opinion  that  it  was  not  lawful,  but  a  majority  of 
the  Members  of  the  Court  did  not  agree  with  him  upon  that  point ;  and  so 
the  point  passed  without  being  decided.  It  subsequently  arose  for  deci- 
sion in  the  case  of  Hudson  v.  Guestier,  in  the  6th|  Cranch,  page  281  ; 
and  it  was  a  question  in  respect  to  a  violation  of  the  same  ordinance,  and 
also  whether  the  capture  had  been  made  outside  of  this  2  leagues  limit. 
This  case  of  Hudson  v.  Guestier  is  reported  twice.  It  came  before  the 
Supreme  Court  on  two  several  occasions  ;  and  the  facts  upon  the  last  occa- 
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sion,  which  is  the  one  to  which  I  refer,  or  the  proof,  were  different  as  to 
the  locality  of  the  capture  from  what  it  was  when  it  came  before  the  Court 
in  the  first  instance.  But,  in  the  last  instance,  the  evidence  shewed  that 
the  capture  had  taken  place  ontside  of  the  2  leagues  limit.  Upon  the 
argument  of  the  second  case,  it  was  held  that  the  capture  was  lawful  by  a 
majority  of  the  Court ;  and  the  expressions  in  the  opinion  of  Mr  Chief 
Justice  Marshall,  or  his  dicta  to  the  contrary  effect,  were  overruled;  and, 
therefore,  so  far  as  the  Supreme  Court  of  the  United  States  is  concerned, 
it  is  held  that  Regulations  of  the  character  I  have  mentioned  even  when 
they  go  beyond  supporting  the  strict  case  of  capturing  a  vessel  that  is 
actually  engaged  in  a  violation  of  the  rights  of  a  nation,  and  even  although 
she  is  on  the  high  seas,  —  this  case  supports  a  decision  to  the  effect  that  a 
regulation  going  further  than  that  aud  constituting  a  prohibited  area 
within  which  a  vessel  shall  not  come  whether  upon  an  act  of  a  rightful  or 
of  a  wrongful  nature,  is  in  accordance  with  law. 

Now,  let  me  say,  however,  that  the  United  States  upon  this  argument 
avoids  all  controversy  of  that  sort.  We  do  not  ask  for  the  application  of 
any  doctrine,  even  although  we  might,  to  the  effect  that  we  can  establish 
any  particular  area  on  the  high  seas  and  exclude  the  vessels  of  other  na- 
tions from  it.  We  do  not  ask  to  have  it  determined  that  we  have  the 
right  to  say  that  the  offence  of  pelagic  sealing,  when  committed  by  other 
vessels,  is  a  crime  for  which  we  can  punish  the  citizens  of  that  nation, 
because  that  would  be  legislating  for  the  seas.  We  do  not  ask  for  a  de- 
cision that  we  can  make  a  law  and  enforce  it  by  which  we  could  condemn 
a  vessel  that  had  been  engaged  in  pelagic  sealing  though  the  offence  had 
been  completed  and  the  arrest  and  conviction  was  for  a  past  and  com- 
pleted offence.  We  assert  no  right  of  that  sort,  although,  under  these 
decisions,  we  might  do  it.  The  doctrine  maintained  by  the  United  States 
simply  amounts  to  this;  that,  whenever  a  vessel  is  caught  red-handed, 
flayrante  delicto,  in  pelagic  sealing,  the  Government  of  the  United  States 
has  the  right  to  seize  her  and  capture  her;  that  is  to  say,  she  has  the 
right  to  employ  reasonable,  necessary  force  for  the  purpose  of  protecting 
in  the  only  way  in  which  she  can  protect  her  property  in  the  seals,  or 
her  property  in  the  industry  which  she  maintains  on  the  islands.  That 
is  the  extent  of  her  assertion. 

Now  if  she  cannot  protect  it  in  that  way  is  it  possible  for  her  to  protect 
it  at  all.  My  argument  assumes  that  I  have  been  successful  in  showing 
that  the  United  States  have  a  property  interest  in  these  seals  wherever 
they  are  upon  the  high  seas  as  well  as  upon  the  land,  or  if  not  that  she 
has  a  property  interest  in  the  industry  which  she  carries  on  at  the  Pribi- 
loff  Islands  which  she  is  entitled  to  protect. 

The  practice  of  pelagic  sealing  we  have  shown  is  destructive  of  either 
or  both.  A  United  States  cruiser  finds  a  vessel  actually  engaged  in 
destroying  those  seals,  the  property  of  the  United  States  if  you  please. 
She  warns  her  off,  commands  her  to  desist  from  the  trespass  in  which 
she  in  engaged. 

65 
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Suppose  the  vessel  refuses,  what  is  to  be  done  then?  Is  the  cruiser 
to  allow  her  to  proceed  in  the  execution  of  her  trespass  —  stay  by  her, 
follow  her  into  some  port  and  there  seek  redress  in  the  municipal  tribu- 
nals of  some  power —  arewedriven  to  that!  That, ol  course, would  be  wholly 
ineffective,  and  if  it  were  effective  in  any  degree  or  any  instance,  it  would 
require  the  entire  Navy  of  the  United  States  to  carry  it  fully  out.  You 
would  have  to  have  a  ship  of  war  for  every  pelagic  sealer.  That  is,  of 
course,  absolutely  ineffective.  Nor  does  it  comport  with  the  dignity  of  a 
nation.  No  nation  has  ever  yet  deigned  in  the  defence  and  protection 
of  it$  rights  upon  the  high  seas  to  wait  till  it  could  resort  to  the  municipal 
tribunal  of  some  power  and  there  seek  to  obtain  such  justice  as  it  could. 

One  other  resort  might  be  suggested.  You  might  say  that  the  Govern- 
ment of  the  United  States  might  make  the  conduct  of  these  Canadian  pela- 
gic sealers  under  such  circumstances  the  subject  of  complaint  to  Great 
Britain  herself.  What  should  she  say  to  Great  Britain?  Ask  her  to  prohibit 
this  conduct?  How  could  Great  Britain  prohibit  it?  Only  by  employing  a 
part  of  her  fleet  to  do  it.  Is  it  the  business  of  a  nation  to  furnish  a  force 
to  protect  the  rights  of  another  nation?  Would  not  the  prompt  answer  of 
Great  Britain  be  under  such  circumstances,  '  'This  is  not  our  act ;  we  do  not 
adopt  this.  We  agree  that  you  have  a  property  in  these  seals.  We  do 
not  command,  aid, encourage  or  in  any  mode  assist  the  action  of  these  pelagic 
sealers.  If  they  are  trespassing  on  the  rights  of  the  United  States,  is  the 
United  States  so  feeble  that  it  cannot  defend  its  rights  upon  the  high  seas?" 
What  answer  could  theUnited  States  make  to  such  an  enquiry  as  that?  No, 
there  is  no  other  way  by  which  a  nation  can  protect  its  rights  upon  the 
high  seasexceptby  the  employment  of  force — force  employed  as  an  indivi- 
dual would  employ  it  —  force  not  derived  from  any  law  whatever,  but 
force  derived  from  the  fact  that  you  have  a  right  which  somebody  else  is 
engaged  in  committing  a  trespass  upon  —  a  trespass  which  you  cannot 
prevent  in  any  other  way  except  by  the  employement  of  force. 

These  rights  frequently  asserted  in  time  of  war,  are  not  so  frequently 
asserted  in  time  of  peace,  but  only  because  the  necessity  for  it  does  not 
so  frequently  arise,  but  still  they  are  asserted  and  must  be  asserted  —  asser- 
ted whenever  a  nation  wants  to  protect  with  efficiency  her  colonial  trade  — 
asserted  whenever  a  nation  wants  to  protect  with  efficiency  her  revenue 
laws  against  smuggling  by  citizens  of  other  nations  —  asserted  whenever 
she  wishes  to  enforce  with  efficiency  in  time  of  contagion  her  quarantine 
laws  -  •  whenever  indeed  an  instance  arises  in  which  the  rights  or  the 
property  of  a  nation  may  be  endangered  or  imperilled  by  the  acts  of  other 
citizens  upon  the  high  seas,  whether  in  peace  or  war,  there  is  occasion 
for  the  employment  of  force.  Now  upon  this  point,  without  going  into 
any  further  discussion,  as  I  wish  to  be  more  precise  I  have  drawn  up  a 
series  of  propositions  which  embrace  the  views  entertained  and  asserted 
by  the  government  of  the  United  States  upon  these  points. 

First.  The  territory  of  a  nation  consists  of  the  land  within  its  dominion  and 
what  are  commonly  called  its  territorial  walrrs.  which  embrace  interior  gulfs,  or 
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bays  nearly  enclosed  by  its  territory,  but  connected  with  the  sea  by  headlands  se- 
parated by  short  distances,  and  a  narrow  belt  'of  the  open  sea  along  the  shore,  of 
the  width,  as  commonly  allowed  of  three  miles,  or  a  cannon  shot. 

Second.  The  exercise  of  the  sovereign  legislative  power  of  the  nation  is  limited 
to  its  territory  as  above  described  except  in  special  instances  where,  for  reasons  of 
necessity,  a  nation  may  exercise  a  limited  legislative  power  over  neighbouring  parts 
of  the  sea  beyond  the  narrow  belt  above  mentioned.  Outside  of  the  territory  of 
the  nation,  its  laws,  as  laws,  have  except  as  above  mentioned,  no  operation  or 
effect.  The  ships  of  a  nation,  however,  are,  even  when  on  the  high  seas,  deemed 
to  be  a  part  of  its  territory. 

Third.  Nor  can  a  nation  with  the  special  exception  above  mentioned  take  any 
action  outside  of  its  territory  for  the  purpose  of  enforcing  its  laws,  or  punishing  a 
breach  of  them.  Its  writs,  or  other  processes,  or  orders  of  its  Courts,  cannot  be 
lawfully  executed  outside  of  its  territory. 

Fourth.  Two  sovereign  nations  cannot  exist  together  upon  the  same  land.  The 
sovereignty  of  one  must  necessarily  yield  to  that  of  the  other.  But  all  sovereign 
nations  may  co-exist  upon  the  seas.  They  may  go  and  be  there  as  individual  per- 
sons upon  terms  of  absolute  equality.  In  legal  contemplation  they  are  there  when- 
ever the  interest  which  they  are  bound  to  defend,  such  as  their  property,  their 
citizens  or  the  property  of  their  citizens  are  there. 

Fifth.  In  the  just  defence  of  its  existence,  or  its  rights,  a  nation  may  employ, 
anywhere  upon  the  high  seas,  against  those  who  attack  its  existence  or  rights,  such 
force  as  may  be  necessary  and  reasonable.  This  is  a  self  evident  proposition  ;  for, 
inasmuch  as  a  nation  cannot  prevent  invasion  of  its  rights  upon  the  high  seas  by 
legislation,  and  by  judicial  proceedings  to  enforce  legislation,  it  would  be  absolutely 
without  means  for  protecting  them,  unless  it  had  the  power  of  necessary  self-de- 
fence. Any  suggestion  that  it  might  institute  civil  suits  against  trespassers  in  the 
municipal  courts  of  other  nations  would  be  to  no  purpose.  Such  proceedings  would 
be  wholly  ineffective,  and  would,  besides,  not  comport  with  the  dignity  of  the  nation 

Sixth.  The  action  of  the  officers  and  agents  of  a  nation,  in  exercising  this 
right  of  necessary  self-defence,  may,  and  should,  be  governed  by  rules  and  regu- 
lations, which  may  according  to  the  internal  constitution  of  a  nation,  and  the  dis- 
tribution of  its  powers,  assume  the  form  of  executive  instructions,  or  municipal 
laws,  or  rules.  Neither  are  necessary  to  the  existence  of  the  power.  They  serve  to 
govern  the  exercise  of  the  power  which  exists  independently  of  them.  In  consti- 
tutional governments,  where  the  sovereign  power  is  distributed  among  different 
departments,  such  rules  and  regulations  may  be  necessary.  Other  governments 
cannot  insist  upon  them. 

Seventh.  In  the  exercise  of  this  power  of  self  defence  the  nation  is  responsible 
to  other  nations  whose  citizens  may  have  suffered  from  its  exercise.  If  a  necessity 
is  shown  for  its  exercise,  and  the  limitations  of  such  necessity  have  been  observed, 
the  act  is  justified.  If  otherwise,  a  wrong  has  been  committed  and  reparation  must 
be  made. 

Eghth.  The  capture  by  a  belligerent  nation  of  the  vessels  of  a  neutral  power 
when  found  carrying  contraband  of  war  or  engaged  in  running  a  blockade  are 
familiar  instances  of  the  exercise  of  this  right  of  self-defence.  The  rules  derived 
from  the  practice  of  nations  governing  the  exercise  of  such  right  of  capture,  with 
such  other  reasonable  rules  as  the  belligerent  nation  may  prescribe,  are  regula- 
tions designed  to  govern  the  conduct  of  the  officers  and  agents  of  the  belligerent 
and  to  prevent  abuses  of  the  right  which  would  make  the  belligerent  answerable 
to  the  neutral  nation  whose  ships  have  been  captured. 

The  prize  courts  which  administer  these  rules  although  proceeding  according 
the  judicial  methods,  are  not  really  courts  administering  justice  between  man  and 
man,  like  instance  Courts,  but  agencies  for  the  purpose  of  informing  the  belligerent 
sovereign  whether  he  ought  to  sustain  a  capture  as  regular  and  rightful  or  admit  it 
to  be  a  trespass  and  a  wrong,  for  which  reparation  is  to  be  made.  (Rose  v  Himeley, 
opinion  of  Johnson  J  ;  4  Cranch  282.) 

Ninth.     The  notion  that  this  right  of  self-defence  is  a  purely  belligerent  right 
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and  cannot  be  exerted  in  time  of  peace  is  unfounded.  It  proceeds  upon  the  mani- 
festly erroneous  assumption  that  the  rights  of  a  nation  upon  the  seas  cannot  be 
attacked  or  endangered  except  in  time  of  war.  That  tho  instances  calling  for 
the  exercise  of  the  right  in  time  of  war  are  more  frequent,  and  that  they  are, 
comparatively  rare  in  time  of  peace  is  true,  but  that  they  may,  and  do,  arise  in 
time  of  peace  is  equally  true. 

Tenth.  If  it  were  true  that  a  nation  could  not  exercise  in  time  of  peace  any 
act  of  force  to  protect  its  rights,  it  would  follow  that  a  nation  could  not  interfere 
with  a  vessel  under  a  different  flag  which  was  hovering  on  her  coast,  outside  of  the 
three  mile  limit  with  an  openly  avowed  intention  of  evading  the  revenue  laws  ot 
the  nation;  or  interfere  with  a  vessel  hovering  in  like  manner  and  at  a  like  distance 
from  the  coast  of  a  nation's  colony  with  an  openly  avowed  intention  of  engaging  in 
illicit  trade  with  such  colony ;  or  interfere  with  a  foreign  vessel  hovering  outside 
of  the  three  mile  limit  on  the  coast  of  a  penal  colony  with  an  avowed  intention  of 
running  in  at  a  favourable  moment  and  rescuing  convicts;  nor,  if  this  were  true, 
could  a  nation  prevent  a  foreign  ship  with  an  infections  disease  on  board  from 
coming  within  a  distance  of  four  miles  from  a  port  even  though  it  was  reasonably 
certain  that  the  disease  would  thereby,  and  at  that  distance  be  communicated  to  its 
people. 

Such  a  conclusion  would  be  repugnant  to  reason,  as  well  as  to  the  actual  practice 
of  nations. 

Eleventh.  The  municipal  laws  or  rulesadoptedby  nations  to  govern  the  exercise 
of  the  right  of  self-defence  are  not  always  rigidly  limited  to  a  regulation  of  that 
right;  but  sometimes  go  further  and  seek  to  exercise  a  limited  legislalave  power 
beyond  the  territorial  limits  of  the  nation.  So  far  as  they  have  the  latter  purpose  in 
view  they  are  exceptional,  and  can  be  defended  only  upon  grounds  of  special  neces- 
sity. 

Rules  and  regulations  providing  for  the  seizure  and  condemnation  of  a  vessel 
actually  engaged  in  running  a  blockade  would  be  a  mere  regulation  of  the  strict 
right  of  self-defence  and  be  open  to  no  objection;  but  if  they  went  further  and  pro- 
vided for  the  trial  and  punishment  of  the  officers  and  crew,  or  for  the  seizure  and 
condemnation  of  vessels  for  p'ist  breaches  of  a  blockade,  they  would  transcend  the 
necessities  of  self  defence  and  assume  the  character  of  legislation.  The  arrest,  trial, 
and  conviction  of  persons  for  acts  done  by  them  on  the  high  seas,  assume  the  right 
of  legislating  for  the  high  seas ;  and  the  same  thing  may  be  said  of  a  law  which 
subjects  a  vessel  to  seizure  and  condemnation,  not  for  a  present  invasion  of  the 
rights  of  a  nation,  but  for  one  which  has  been  completed  and  is  past. 

And  so  also  it  might  be  contended  that  a  municipal  law  designed  to  prevent 
smuggling,  or  illicit  trade,  by  prohibiting  vessels  from  hovering  within  certain 
prescribed  distances  from  the  coast,  transcended  the  requirements  of  necessary 
self-defence  and  partook  of  the  character  of  legislation.  The  actual  practice  of 
nations  has  been  not  to  draw  a  rigid  line  between  the  two  descriptions  of  power, 
but  to  sanction  reasonable  restrictions  and  prohibitions  imposed  by  a  nation, 
although  partaking  of  the  character  of  legislation,  when  they  were  fairly  designed  to 
secure  the  purposes  only  of  a  just  self-defence.  (Church  V.  Hubbart,  2  Cranch,  287. 
Twelfth.  But  it  is  not  necessary  for  the  Government  of  the  United  States  to 
insist,  nor  does  it  insist,  upon  a  right  to  punish  individual  citizens  of  other  nations 
who  have  been  engaged  in  pelagic  sealing  as  having  been  guilty  of  a  crime,  nor 
upon  a  right  to  seize  and  condemn  vessels  for  having  in  the  past  been  guilty  of 
pelagic  sealing,  nor  upon  a  right  to  establish  any  area  of  exclusion  around  :mv 
part  of  its  territory.  It  insists,  only  that  if  it  be  determined  that  it  has  a  property 
in  the  Alaskan  seal  herd,  or  a  property  interest  in  the  industry  which  it  maintains 
upon  the  Pribilof  Islands,  that  it  follows,  as  a  necessary  consequence,  that  it  has 
the  right  to  prevent  the  invasion  and  destruction  of  those  property  interests,  or 
either  of  them,  by  pelagic  sealing,  by  the  employment  of  such  force  as  is  reasonably 
necessary  to  that  end. 

Thirteenth.  The  Government  of  the  United  States  conceives  that,  if  its  conten- 
tion that  it  has  the  property  interest  above-mentioned,  one  or  both,  be  established, 
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and  a  vessel  fitted  out  for  the  purpose  of  pelagic  sealing  under  whatever  flag,  should 
approach  the  neighbourhood  of  the  Pribilof  Islands  and  engage  in  the  taking  of 
seals  at  sea,  it  would  have  the  right  to  prevent  such  taking  of  seals  in  the  only  man- 
ner in  which  it  would  be  possible  to  prevent  it,  namely  by  the  capture  of  the  vessel ; 
and  that  it  can  make  no  difference  whether  such  vessel  be  three,  or  four,  or  more, 
miles  from  such  islands ;  and  that  if  such  capture  can  be  made  anywhere  within 
four  miles  of  said  islands,  it  may  lawfully  be  made  at  any  distance  from  the  islands 
where  such  right  may  be  invaded  in  the  same  manner. 

Fourteenth.  The  United  States  insists  that  it  would  have  the  right  last  above 
mentioned  without  passing  any  municipal  law,  or  adopting  any  municipal  regu- 
lation, to  secure  it,  or  to  govern  its  exercise ;  but  it,  at  the  same  time,  supposes 
that  the  passage  of  a  law  regulating  the  exercise  of  such  right  and  providing  for  a 
mode  of  condemnation  of  vessels  seized  would  be  entirely  proper,  and  one  of  its 
reasonable  duties.  That  it  would  serve  the  same  just  purposes  as  are  answered  by 
prize  laws,  namely,  to  give  the  citizens  of  other  nations  notice  and  warning  of  its 
intentions,  regulate  the  conduct  of  seizing  officers,  prevent  injustice  and  oppression, 
and  inform  the  government,  and  other  governments,  respecting  the  regularity  of 
any  seizure,  to  the  end  that,  if  rightful,  it  should  be  adopted  by  the  United  States, 
and  acquiesced  in  by  other  governments  which  might  be  interested ;  and,  if  other- 
wise, be  repudiated  and  made  the  subject  for  just  reparation. 

Fifteenth.  In  respect  to  the  seizures  actually  made  and  decrees  of  condemna- 
tion thereon,  the  United  States  perceives  no  particular  in  which  they  are  irregular, 
unjust  or  not  defensible  as  an  exercise  of  the  right  of  necessary  self-defence.  It 
does  not  defend  any  sentence  of  fine  and  imprisonment  imposed  upon  any  citizens 
of  other  nations  for  engaging  in  pelagic  sealing;  but  insists  that  any  such  invalidity 
with  which  such  sentences  may  be  affected,  has  no  tendency  to  impair  the  validity 
of  a  condemnation  otherwise  valid. 

Sixteenth.  The  familiar  law  of  piracy  illustrates  and  confirms  the  foregoing  con- 
clusions. The  general  consent  of  nations  has  sanctioned  the  practice  of  the  arrest, 
trial  and  sentence  of  pirates,  even  when  they  have  not  invaded  any  right  of  the 
nation  so  dealing  with  them,  or  its  citizens,  either  of  person  or  property.  Pirates 
are  everywhere  justiciable. 

This  is  an  exceptional  instance  in  which  nations  are  permitted  to  defend  the 
general  order,  security,  and  peace  of  the  seas.  But  it  cannot  be  doubted  that,  irres- 
pective of  such  general  consent,  and  had  it  never  been  given,  any  nation  would 
have  had  the  right  to  defend  one  of  its  own  ships  from  capture  by  pirates,  and,  in 
the  course  of  such  defence,  and  as  a  part  of  it,  to  capture  the  piratical  vessel  and 
condemn  it  by  proceedings  in  its  own  courts. 

Seventeenth.  The  Government  of  the  United  States  therefore,  bases  its  claim  to 
defend  its  property  interest  in  the  seal  herd  and  in  its  industry  maintained  upon 
the  Pribilof  Islands  by  such  force  exerted  upon  the  high  seas  as  may  be  reasonably 
necessary  to  that  end  upon  the  following  grounds  : 

1.  The  reason  and  necessity  of  the  thing,  there  being  no  other  means  adequate 
to  the  defence  of  such  rights. 

2.  The  practice  and  usage  of  nations  which  always  employs  this  means  of 
defence. 

Those,  then  are  the  grounds  upon  which  the  United  States  asserts  its 
right  to  the  employment  of  reasonable  force.  If  it  has  a  property  in  the 
seals  that  property  is  invaded  whenever  they  are  attacked  by  pelagic  seal- 
ers; and  that  property  in  the  seals  themselves,  and  the  necessary  defence 
of  it,  gives  the  United  States  the  right  to  prevent  that  practice  by  the  arrest 
and  seizure  of  the  vessel.  If  it  should  not  be  decided  that  it  has  a  property 
interest  in  the  seals  themselves,  but  has  a  property  interest  in  the  industry 
which  it  maintains  in  the  Pribilof  Islands,  --a  rightful,  lawful  and  use- 
ful industry  —  then  its  right  to  arrest  the  practice  of  pelagic  sealing  in 
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the  sea  does  not  depend  on  the  property  interest  in  the  seals,  but  upon 
the  fact  that  that  practice  is  destructive  of  a  right  which  it  carries  on  upon 
the  land. 

In  order,  therefore,  to  justify  that  act  of  pelagic  sealing,  it  is  neces- 
sary to  show  that  it  is,  in  itself,  a  right,  and  if  that  were  shown,  then  the 
United  States  would  have  no  right  to  interfere  with  it;  but  if  it  is  in  itself  a 
wrong  —  if  upon  the  fundamental  and  immutable  distinctions  between 
right  and  wrong  everywhere  prevalent  upon  the  sea  as  well  as  upon  the 
land  that  act,  destroying  a  useful  race  of  animals,  is  not  defensible  as  a 
right  —  then  interfering  as  it  does  with  the  lawful  rights  and  industry  of 
the  United  States,  they  have  the  right  to  prevent  it  by  the  practice  of  this 
same  means. 

We  have  two  grounds,  therefore,  upon  which  we  assert  the  existence 
of  this  right  to  the  employment  of  force.  The  first  is,  the  reason  and 
necessity  of  the  thing;  because  the  declaration  that  we  have  a  right, 
involves  the  concession  that  there  is  some  means  of  defending  it.  To  say 
that  a  nation  has  a  right,  which,  at  the  same  time,  the  citizens  of  every 
other  nation  of  the  world  can  trample  upon  and  violate  with  impunity  is 
to  commit  a  solecism.  Such  a  thing  would  have  none  of  the  characte- 
ristics of  a  right.  We  defend  it  in  the  next  place,  upon  the  practice 
and  usage  of  nations.  Wherever  a  nation  is  shown  to  have  a  right  upon 
the  high  seas  that  is  endangered  by  the  wrongful  acts  of  the  citizens  of 
other  nations,  there,  according  to  the  usage  and  practice  of  nations  at  all 
times  in  peace  or  war,  that  right  has  been  defended  by  the  employment 
of  reasonable  force. 

Now, Mr  President,  I  have  concluded  my  argument  on  the  question  of 
the  right  to  employ  force  upon  the  high  seas.  I  must  now  contemplate  the 
possibility  that  this  Tribunal  may  decide  either  that  the  United  States  have 
no  property  in  the  seals  —  no  property  interest  in  the  industry  carried  on 
the  islands,  which  they  have  a  right  to  protect,  — or  that  if  they  have  those 
rights,  or  either  of  them,  they  still  have  no  power  to  protect  them  by  the 
seizure  and  condemnation  of  a  vessel  engaged  in  the  practice  of  pelagic 
sealing.  In  either  one  of  those  cases  the  United  States  would  have  no 
power  whatever  to  protect  these  seals  from  extermination,  and,  conse- 
quently, in  either  one  of  those  cases  the  subject  is  left  (to  borrow  lan- 
guage of  the  Treaty)  in  such  a  condition  as  to  require  this  Tribunal  to  pro- 
ceed to  the  consideration  of  the  last  matter  which  is  submitted  to  it, 
namely,  what  regulations  it  is  necessary  to  establish  for  the  purpose  of 
preserving  the  seals. 

Sir  Charles  Russell.  —  Might  I  beg  my  friend's  pardon  for  a  moment? 
Mr  President,  I  wish  to  restate  the  position  which,  at  an  early  part  of 
these  proceedings,  we  took  upon  the  question  of  the  order  of  procedure. 
We  maintained,  and  still  maintain,  that  the  question  of  right  raised  in 
various  forms  —  the  first  five  questions  of  Article  VI  is  distinct  from,  and 
ought  to  be  dealt  with  in  argument  as  distinct  from,  the  question  raised 
in  Article  VII,  which  is  the  subject  of  regulations.  I  understand  from 
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my  friend  that  it  would  be  a  convenient  thing  for  him  to  be  allowed  to 
continue  his  address  to  the  Tribunal,  and  to  explain  in  that  address 
his  views  upon  the  question  of  regulations,  and  I  do  not,  therefore,  ask 
any  opinion  from  the  Tribunal  as  to  whether  that  course  ought  or 
ought  not  to  be  permitted.  1  interpose  no  obstacle,  but  I  wish  to  inti- 
mate to  the  Tribunal  that  we  do  not  recede  from  the  position  that  we  have 
taken  up ;  and  that  we  shall  respectfully  claim  the  right  to  present  com- 
plete, by  my  friends  and  myself,  our  argument  upon  the  question  of 
right,  and  not  to  mix  up  with  the  question  of  right,  the  entirely  separate 
and  distinct  question  (embracing  as  it  does  different  considerations),  which 
touches  the  matter  of  regulations  pure  and  simple.  With  that  respectful 
representation  of  our  views  to  the  Tribunal,  I  do  not  further  interpose. 

The  President.  — Thank  you,  Sir  Charles,  for  the  view  which  you  take 
of  the  manner  of  proceeding.  It  is  true  the  Tribunal  have  agreed  that 
they  would  allow  the  counsel  of  either  party  to  proceed  in  their  argument 
according  to  their  own  convenience,  but  we  have  merely  asked  the  coun- 
sel in  the  proceeding  here,  as  much  as  it  might  be  possible,  to  treat  sepa- 
rately in  two  distinct  parts  of  their  argument,  the  legal  questions  such  as 
are  enumerated  in  Article  VI  of  the  Treaty,  and  the  question  of  regulations 
such  as  are  alluded  to  in  Article  VII.  This,  as  I  notice,  Mr  Carter  is  pre- 
pared to  do,  and  has  been  dealing  until  now,  with  the  legal  question.  I 
think  you  [Mr  Carter],  are  coming  now  to  the  points  which  are  referred 
to  in  Article  VII;  consequently  that  is  according  to  what  we  wish  you  to 
do,  and  we  are  much  obliged  to  you  that  you  do  it.  As  to  the  point 
raised,  the  counsel  for  Great  Britain  asks  no  expression  of  opinion  on 
the  part  of  the  Tribunal ;  consequently  the  counsel  for  Great  Britain  will 
be  free  also  to  treat  the  matter  according  to  their  own  convenience,  either 
separately  in  two  distinct  arguments,  or  else  in  the  same  way  as  Mr  Carter 
has  dealt  with  it.  I  conceive  that,  with  the  agreement  of  everybody, 
Mr  Carter  is  free  to  continue  his  argument  as  he  wishes  to  do. 

Mr  Justice  Harlan.  -  -  I  want  to  say,  if  the  President  means  to  say 
that  the  Tribunal  recognizes  the  right  of  counsel  to  make  two  arguments 
first  on  the  five  questions  named  in  Article  VI,  and  after  that,  at  some 
future  time,  to  claim  a  rightlo  enter  a  distinct  argument  as  to  regulations, 
.  I  do  not  concur  in  that  view,  and  I  do  not  understand  that  the  Tribunal 
has  so  decided. 

Sir  Charles  Russell.  —  I  should  certainly  claim  it. 

Lord  Hannen.  -  -  We  had  better  retire  for  a  moment  to  discuss 
it. 

Mr  Justice  Harlan.  —  I  do  not  think  we  need  retire  to  consider  that, 
and  I  make  these  observations  so  that  it  will  not  hereafter  be  said  that 
the  right  is  reserved  to  cut  this  argument  in  two. 

Sir  Charles  Russell.  —  1  shall  certainly  claim  it. 

Mr  Justice  Harlan.  -  -  That  the  right  is  reserved  to  have  this  Tri- 
bunal make  an  intimation  as  to  our  conclusions  upon  the  first  five  points, 
and  thereby  inform  the  public  of  our  conclusions  before  we  take  up  the 
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subject  of  regulations  -  -  I  do  not  wish  it  understand  that  I  concur  in 
that  view. 

Lord  Hannen.  —  No,  but  that  is  a  different  question. 

The  President.  —  We  are  all  of  the  same  opinion  on  that. 

Lord  Hannen.  —  There  is  not  entire  agreement,  it  is  plain,  I  regret 
to  say,  amongst  us,  as  to  what  we  had  agreed  upon,  and  we  had  belter 
discuss  that  during  our  adjournment. 

Mr  Justice  Harlan.  -  -  I  do  not  understand  there  is  any  difference 
between  us  as  to  what  we  have  decided.  We  had  agreed  that  counsel 
should  proceed  in  their  argument  as  they  should  deem  it  proper,  cove- 
ring those  questions,  but  I  understood  the  President,  a  moment  or  two 
ago,  to  say  that  the  Tribunal  have  decided,  or  were  to  be  understood 
as  having  decided,  that  the  counsel  for  the  Bristish  Government  could 
proceed  with  their  argument  upon  the  main  questions,  according  to  their 
own  pleasure,  and  at  some  future  time  make  an  argument  upon  the  sub- 
ject of  regulations.  I  so  understand  counsel  to  say  he  would  claim  it.  I 
only  intervene  because,  if  that  was  the  understanding  of  the  President's 
action  of  the  Tribunal,  I  only  would  to  say  I  have  not  understood  that  the 
Tribunal  have  decided  any  such  thing,  or  that  we  have  considered  it. 

The  President.  —  I  believe  counsel  for  Great  Britain  do  not  ask  us  to 
deliver  any  sort  of  opinion  after  they  have  treated  the  legal  points;  I 
merely  understood  that  they  asked  to  be  allowed  that  several  of  them 
might  speak  and  argue  upon  the  legal  points,  and  after  that  resume  the 
argument  about  the  regulations.  That  is  a  mere  method  of  division,  of 
work  between  themselves  -  -  one  of  them  begins  speaking  about  the 
legal  points,  another  of  them  continues  about  the  legal  points,  and  then 
afterwards  they  resume. 

Sir  Charles  Russell.  -  -  If  I  might  with  propriety  interpose  there  is 
no  reason  why  I  should  not  explicitly  state  what  we  mean.  It  is  this  : 
that  my  friends  and  myself  propose  to  submit  a  complete  argument 
dealing  with  one  subject  and  one  subject  only,  distinct  and  separate  in 
its  character,  and  to  which  legal  considerations  alone  apply;  having 
presented  that  argument  unmixed  and  unconfused  with  another  and  a 
different  subject,  we  shall  then,  at  whatever  moment  is  convenient  to 
the  Tribunal,  proceed  —  it  may  be  immediately  after,  to  discuss  the. 
question  of  regulations;  but  that  we  shall  present  the  two  arguments 
separately. 

Lord  Hannen.  —  Yes.  You  will  not  call  upon  us  to  give  a  decision  on 
the  five  points  before  you  discuss  the  question  of  regulations  ? 

Sir  Charles  Russell.  -  -  No  my  Lord  I  have  not  suggested  that  at 
all. 

Lord  Hannen.  --  That  is  the  only  question  upon  which  it  is  supposed 
there  is  a  difference  between  us,  which  I  think  will  disappear. 

Sir  Charles  Russell.  —  I  mentioned  this  lo  my  friend  Mr  Phelps  as  a 
course  which  might  obviate  the  necessity  of  the  Tribunal  being  called 
upon  to  make  any  decision  upon  a  minor  point  as  to  which  there  might  or 
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might  not  be  existing  differences  of  opinion  amongst  the  members  of 
the  Tribunal.  I  think  my  friend  Mr  Phelps  will  say  that  he  recognized  my 
suggestion  as  a  reasonable  one. 

Mr  Phelps.  -  -  The  course  suggested  by  Sir  Charles  Russell  will  be 
quite  acceptable  to  us,  and  it  has  been  the  subject  of  previous  conversation. 

The  President.  —  So  I  understand. 

Mr  Phelps.  —  The  only  point  of  difference  at  the  outset  was  that 
which  has  been  suggested,  whether  the  Tribunal  was  to  be  called  upon  to 
express  a  decision  or  an  opinion  upon  previous  points  before  hearing  the 
argument  in  respect  of  regulations  ;  but  as  counsel  on  both  sides  under- 
stand it  now,  that  claim  will  not  be  made,  and  we  do  not  object  at  all  to 
the  method  of  argument  proposed  by  my  friend  on  the  other  side. 

Mr  Justice  Harlan.  -  -  Of  course  what  I  said  shows  that.  I  made  no 
criticism  upon  that  argument  at  all.  —  I  only  understood  the  observation 
of  the  President  to  go  beyond ;  that  is  why  I  made  the  remark  that  I  did. 

The  President.  —  I  merely  say  that  the  counsel  for  Great  Britain 
will  be  free  to  argue  their  case  as  they  like,  and  divide  their  work  be- 
tween themselves  as  they  like,  and  I  understand  too  that  the  Tribunal  is 
agreed  in  leaving  all  liberty  to  the  counsel  of  either  party  to  argue  their 
case  as  they  like  --  not  to  take  a  decision  until  the  whole  argument  of 
the  case  before  us  has  been  gone  through  by  both  parties.  Are  we 
agreed  as  to  that? 

Lord  Hannen.  —  Quite  so. 

Mr  Justice  Harlan.  —  Yes,  I  am  agreed  as  to  that. 

The  President.  --  Perhaps,  Mr  Carter,  you  will  proceed. 

Mr  Carter.  —  Mr  President,  the  subject  which  has  now  to  engage  my 
attention,  is  that  which  in  a  certain  contingency  contemplated  by  the 
Treaty,  has  reference  to  the  framing  of  regulations  to  be  concurred  in  by 
Great  Britain  for  the  preservation  of  the  seals.  I  think  I  have  already 
observed  at  some  time  in  the  course  of  my  argument,  that  however  the 
two  nations  may  have  apparently  differed  upon  what  may  be  called  the 
questions  of  right  here,  and  however  wide  their  differences  may  have 
been  upon  those  questions,  there  is  still  one  upon  which  they  were  appa- 
rently agreed  at  the  outset;  upon  which  they  have  been  at  all  times 
agreed,  and  upon  which  I  hope  they  will  continue  to  be  agreed  until  the 
argument  of  this  controversy  is  disposed  of,  and  that  is,  the  necessity, 
upon  all  grounds,  and  in  the  interest  of  all  nations,  that  this  useful  race 
of  animals  should  not  be  exterminated  and  should  be  preserved  and  its 
benefits  and  blessings  be  made  available  perpetually  for  the  use  of  man- 
kind. It  will  be  seen  that  the  Treaty  itself  possesses  two  principal 
aspects;  one  of  which  calls  upon  this  Tribunal  to  determine  certain 
questions,  affecting  assertions  of  right  on  the  part  of  the  United  States, 
which  questions,  were  they  decided  in  favour  of  the  United  States,  would 
or  might  presumably,  confer  upon  that  nation  the  right  to  exercise  this 
power  of  protection  and  render  any  further  consideration  of  the  question 
of  protection  needless. 
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The  next  feature  of  the  Treaty  is,  that  if  those  questions  should  be 
determined  adversely  to  the  United  States,  so  that  it  would  not  have 
power  itself  to  take  measures  for  the  preservation  of  the  seals,  that  then 
the  Tribunal  should  consider  what  measures  the  two  nations  must  take 
conjointly  with  each  other  to  that  end. 

Now  there  is  or  may  be  a  question  as  to  the  interpretation  of 
Article  VII  of  the  Treaty  which  1  will  now  read  : 

If  the  determination  of  the  foregoing  qustions  as  to  the  exclusive  jurisdiction 
of  the  United  States  shall  leave  the  subject  in  such  position  that  the  concurrence 
of  Great  Britain  is  necessary  to  the  establishment  of  Regulations  for  the  proper 
protection  and  preservation  of  the  fur-seal  in,  or  habitually  resorting  to,  the  Beh- 
ring  Sea,  the  Arbitrators  shall  then  determine  what  concurrent  Regulations  outside 
the  jurisdictional  limits  of  the  respective  Governments  are  necessary,  and  over 
what  waters  such  Regulations  should  extend,  and  to  aid  them  in  that  determina- 
tion, the  Report  of  a  Joint  Commission,  to  be  appointed  by  the  respective  Govern- 
ments, shall  be  laid  before  them  with  such  other  evidence  as  either  Government 
may  submit. 

The  High  Contracting  Parties  furthermore  agree  to  co-operate  in  securing  the 
adhesion  of  other  Powers  to  such  Regulations. 

The  language  which  is  used  in  the  beginning  of  this  Article  is  : 

If  the  determination  of  the  foregoing  questions  as  to  the  exclusive  jurisdiction 
of  the  United  States. 

Well,  there  are  five  foregoing  questions  and  all  the  five  seem  to  be 
embraced  by  that  language,  and  yet  when  we  look  to  the  last  of  those 
five  questions  we  find  it  to  be  : 

Has  the  United  States  any  right,  and,  if  so  what  right,  of  protection  or  properly 
in  the  fur-seals  frequenting  the  islands  of  the  United  States  in  Behring  Sea  when 
such  seals  are  found  outside  the  ordinary  three-mile  limit. 

That  does  not  appear  to  be  on  its  face  a  question  relating  to  the  exclu- 
sive jurisdiction  of  the  United  States,  and  therefore  it  would  not  upon  its 
face  appear  to  be  properly  described  or  properly  embraced  in  the  language 
with  which  Article  VII  begins. 

Now,  my  own  impression  is  that  that  fifth  question  is  regarded  by 
the  Treaty  and  by  this  7th  Article  of  the  Treaty  as  a  question  relating  to 
the  exclusive  jurisdiction  of  the  United  States,  using  that  word  "  juris- 
diction "  in  the  sense  in  which  it  is  so  often  used,  as  a  mere  question  of 
power.  In  other  words,  the  Treaty  regards  the  question  whether  the  Uni- 
ted States  has  any  exclusive  property  interest  in  the  seal  herds  and  a 
right  to  protect  them,  an  exclusive  right  to  protect  them  upon  the  high 
seas,  as  a  question  of  jurisdiction  upon  the  high  seas,  and  a  question  of 
exclusive  jurisdiction  implying  the  view  that  if  the  United  States  has  the 
exclusive  property  in  them  or  the  property  in  this  industry  which  justifies 
them  in  exercising  a  right  of  protection,  that  it  has  the  exclusive  right  of 
protection  upon  the  high  seas;  and  that  that  is  properly  enough  styled  a 
question  of  jurisdiction.  1  myself  incline  to  that  interpretation;  but,  as  I 
have  already  said  in  the  former  part  of  my  argument,  it  is  notnecessary  to 
go  into  any  nice  interpretation  of  the  language  in  that  particular;  for, 
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whatever  interpretation  we  adopt,  the  same  result  is  practically  reached. 
I  say,  it  is  of  no  practical  consequence  which  view  is  adopted;  the  same 
result  \vill  follow  whatever  answer  is  given  to  this  question  of  interpreta- 
tion; for  all  the  five  questions  are  to  be  determined  before  the  Tribunal  is 
to  be  called  upon  to  consider  the  question  of  regulations,  and  the  dispo- 
sition to  be  made  of  that  question  depends  on  the  condition  in  which  the 
subject  is  left  after  the  decision  of  the  five  questions.  For  instance,  if  we 
proceed  upon  the  view  that  the  language  referred  to  relates  to  the  first 
four  questions  only  and  those  are  decided  against  the  United  States,  it 
will  be  necessary  for  the  Tribunal  to  consider  what  regulations  are  neces- 
sary. But  should  the  decision  of  the  fifth  question  be,  at  the  same  time, 
in  favour  of  the  United  States,  the  conclusion  upon  such  consideration 
might  be  that  no  regulations  were  in  fact  necessary.  Such  would  be 
perhaps  the  conclusion  if  the  Tribunal  should  be  of  the  opinion  that  the 
possession  of  a  property  interest  would  give  the  United  States  the  power 
to  protect  it  by  the  employment  of  force  upon  the  high  seas;  but  if  the 
Tribunal  should  hold  contrary  to  my  argument,  that  the  possession  ot 
that  interest  would  not  give  the  right  to  employ  force  to  prevent  pelagic 
sealing,  then  concurrent  regulations  would  become  necessary.  On  the 
other  hand,  if  the  language  referred  to  be  taken  to  include  all  of  the  five 
questions,  the  five  questions  being  regarded  as  one  in  relation  to  jurisdic- 
tion in  the  sense  in  which  that  word  is  employed,  the  subject  will  be  left 
in  such  a  condition  that  the  concurrence  of  Great  Britain  will  be  neces- 
sary, provided  the  Tribunal  were  of  opinion  that  the  United  States  had  no 
property  interest,  or  that  such  property  interest  gave  no  right  to  employ 
force  in  its  protection.  Therefore,  I  shall  not  engage  in  any  farther  dis- 
cussion of  this  question  of  interpretation.  It  is,  practically,  of  no  con- 
sequence. 

Now  then,  what  shall  be  the  regulations  for  the  preservation  of  the 
seals?  The  subject  is  now  assumed  to  be  left  in  such  a  condition  that 
it  is  necessary  that  regulations  of  this  character  should  be  contrived. 
What  should  they  be?  What  are  their  requirements?  There  are  two 
qualifications  made  of  them  in  the  treaty,  and  two  only.  In  the  first 
place,  they  must  be  regulations  operative  only  ontside  of  the  jurisdictio- 
nal  limits  of  the  two  Governments.  In  other  words,  the  field  of  their 
operations  is  to  be  on  the  high  seas  alone  —  that  is  one  condition.  The 
only  other  description  that  we  have  of  them  is  that  they  shall  be  such  as 
are  necessary  for  the  preservation  of  the  seals  ;  fitness  for  the  accomplish- 
ment of  that  and  that  is  the  only  requirement  --  the  sole  requirement, 
and  it  is  an  absolute  requirement  —  of  these  regulations. 

But  there  I  am  met  by  some  intimation  in  the  Case  and  in  the  Argu- 
ment on  the  part  of  Great  Britain  that  a  somewhat  different  interpretation 
may  be  set  up  ;  and  that  some  limitation  will  be  sought  to  be  imposed  on 
the  regulations  which  may  be  recommended  by  this  Tribunal ;  and,  in 
the  first  place ,  that  they  must  be  regulations  conditional  upon  the  con- 
sent of  other  Powers  than  Great  Britain  and  tha  United  States,  —  not 
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operative  at  all  until  the  consent  of  other  powers  shall  be  obtained.  I 
am  not  absolutely  certain  but  I  gather,  from  what  is  contained  in  the  Case 
and  Arguments  on  the  part  of  Great  Britain,  that  that  ground  may  be  ta- 
ken. Well,  that  cannot  be  maintained.  In  the  first  place,  that  is  not 
expressed  in  the  Treaty.  No  such  limitation  is  expressed  there;  and  the 
omission  to  express  it  is  in  itself  significant;  because  the  subject  of  the 
consent  of  other  powers  is  mentioned,  and  there  is  an  intimation  at  the 
close  of  the  Article  as  follows :  —  "  The  High  Contracting  Parties  further- 
more agree  to  co-operate  in  securing  the  adhesion  of  other  powers  to  such 
regulations".  That  language  of  itself  excludes  any  implication  that  the 
operation  of  the  regulations  is  to  be  conditional  upon  the  assent  of  other 
powers.  It  assumes  that  they  are  to  be  in  operation,  that  it  will  be  a 
matter  of  utlity  or  of  convenience  that  the  assent  of  other  powers  shall  be 
gained  to  them ;  and  the  parties  respectively  engage  to  take  all  measures 
within  their  power  to  gain  that  assent.  I  say,  therefore,  that  not  only  is 
it  not  expressed  in  the  treaty  that  the  regulations  shall  be  thus  condi- 
tional, but  that  we  cannot  imply  it ;  and  that  the  contrary  is,  indeed,  sug- 
gested, if  not  absolutely  required  by  the  terms  of  the  Article  itself. 

Senator  Morgan.  — Mr  Carter,  if  the  award  of  this  Tribunal  is  to  be 
merely  tentative  and  not  binding  upon  the  parties  that  have  submitted 
this  case  to  the  decision  of  these  Arbitrators,  why  are  we  sitting  here? 
We  are  not  diplomatists;  we  are  not  advising  counsel,  or  the  particular 
friends  of  cither  Government. 

Mr  Carter.  —  Well,  that  is  one  view,  and  a  very  proper  and  important 
one  having  the  same  tendency  as  the  one  I  am  now  submitting  to  the 
Tribunal. 

Senator  Morgan.  —  Well,  I  do  not  hesitate  to  say,  on  my  part,  that  if 
this  award  is  to  be  accepted  by  the  respective  Governments  or  rejected  at 
their  pleasure,  and  is  not  to  be  an  award  in  full  force  from  the  time  of  its 
being  recorded  and  delivered  here,  that  I  would  withdraw  from  this  Tri- 
bunal. 

Mr  Carter.  —  I  do  not  understand  that  there  is  any  suggestion  from 
any  quarter  that  the  award  of  this  Tribunal  is  to  be  accepted  or  rejected; 
but  it  may  be  argued  that  this  Tribunal  may  of  itself  make  the  regulations 
which  it  suggests  conditional  for  their  operation  upon  the  consent  of  other 
powers.  It  is  that  supposed  position  I  spoke  to.  I  am  sure  the  ground 
is  not  taken  that  the  award  of  this  Tribunal  may  be  accepted  or  rejected 
at  the  pleasure  of  the  parlies.  The  contrary,  I  have  reason  to  [know,  is 
conceded  on  both  sides  and  maintained  on  both  sides. 

The  President.  --  When  you  speak  of  "  other  powers,  "  you  mean, 
of  course,  other  powers  than  Great  Britain  and  the  United  States? 

Mr  Carter.  -  -  Yes. 

Now,  there  is  further  evidence  that  the  treaty  is  subject  to  'no  'such 
interpretation  as  that,  derivable  from  the  correspondence  which  preceded 
it.  After  the  Treaty  had  been  reduced  substantially  to  the  form  in  which 
it  now  stands,  but  before  it  was  signed  by  the  Parties  although  its  phra- 
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seology  was  understood  to  be  complete,  a  suggestion  came  from  Lord  Salis- 
bury that  the  award  of  the  Tribunal  upon  the  subject  of  regulations  should 
be  made  conditional  upon  the  consent  of  other  powers.  That  suggestion 
was  made,  and  evidence  of  it  will  be  found  at  page  339  of  volume  I  of  the 
Appendix  of  the  United  States  in  the  Note  from  Sir  Julian  Pauncefote  to 
Mr  Elaine.  It  says  : 

Washington,  November  23rd  1891. 

Sir.  I  informed  the  Marquis  of  Salisbury  of  our  proposal  to  sign  the  text  of 
the  seven  articles  to  be  inserted  in  the  Behring  Sea  Arbitration  agreement  and  of  the 
joint  commission  article  as  settled  in  the  diplomatic  correspondence  in  order  to 
record  the  progress  made  up  to  the  present  time  in  the  negotiation.  Lord  Salisbury 
entirely  approves  of  that  proposal,  but  he  has  instructed  me,  before  signing,  to 
address  a  note  to  you  for  the  purpose  of  obviating  any  doubts  which  might  hereaf- 
ter arise  as  to  the  meaning  and  effect  of  article  VI,  which  is  as  follows. 

The  Arbitrators  will  remember  that  the  present  article  VII  stood  ori- 
ginally as  article  VI. 

«  If  the  determination  of  the  foregoing  questions  as  to  the  exclusive  jurisdiction 
of  the  United  States  shall  leave  the  subject  in  such  position  that  the  concurrence  of 
Great  Britain  is  necessary  to  the  establishment  of  regulations  for  the  properprotection 
and  the  preservation  of  the  fur-seal  in  or  habitually  resorting  to  the  Behring  Sea  ». 

And  so  forth. 

Lord  Salisbury  desires  to  make  the  following  two  reservations  on  the  above 
article. 

His  Lordship  understands  first,  that  the  necessity  of  any  regulations  is  left  to 
the  arbitrators,  as  well  as  the  nature  of  those  regulations  if  the  necessity  is  in  their 
judgment,  proved.  Secondly,  that  the  regulations  will  not  become  obligatory  on 
Great  Britain  and  the  United  States  until  they  have  been  accepted  by  the  other  Mari- 
time Powers.  Otherwise,  as  his  Lordship  observes,  the  two  Governments  would 
be  simply  handing  over  to  others  the  right  of  exterminating  the  seals. 

I  have  no  doubt  that  you  will  have  no  difficulty  in  concurring  in  the  above 
reservations;  and,  subject  thereto  I  shall  be  prepared  to  sign  the  articles  as  pro- 
posed. 

Now,  that  note,  or  a  copy  of  it,  is  given  to  Mr  Elaine;  and  his  answer 
will  be  found  on  the  following  page,  page  340  : 

Wahington,  November  27th,  1891. 

Sir  :  In  the  early  part  of  last  week  you  furnished  the  exact  points  which  had 
been  agreed  upon  for  arbitration  in  the  matter  of  the  Behring  Sea  negotiation. 
You  called  later  and  corrected  the  language  which  introduced  the  agreement.  In 
fact,  the  two  copies  framed  were  taken  entirely  from  your  minutes.  It  was  done 
with  a  view  that  you  and  I  should  sign  them,  and  thus  authenticate  the  points  for 
the  arbitrators  to  consider. 

You  inform  me  now  that  Lord  Salisbury  asks  to  make  two  reservations  in  the 
sixth  article.  His  first  reservation  is  that  the  necessity  of  any  regulation  is  left  to 
the  arbitrators,  as  well  as  the  nature  of  those  regulations  if  the  necessity  is  in  their 
judgment  proved. 

«  What  reason  has  Lord  Salisbury  for  altering  the  text  of  the  article  to  which 
he  had  agreed?  It  is  to  be  presumed  that  if  regulations  are  needed,  they  will  be 
made.  If  they  are  not  needed,  the  arbitrators  will  not  make  them.  The  agreement 
leaves  the  arbitrators  free  upon  that  point.  The  first  reservation,  therefore,  has  no 
special  meaning. 
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The  second  reservation  which  Lord  Salisbury  makes  is  that  the  regulations 
shall  not  become  obligatory  on  Gival  Britain  and  the  United  States  until  they  have 
been  accepted  by  the  other  maritime  powers.  Does  Lord  Salisbury  mean  that  the 
United  Stud's  and  Great  Britain  shall  refrain  from  taking  seals  until  every  maritime 
power  joins  in  the  regulations?  Or  does  he  mean  that  sealing  shall  be  resumed 
the  1st  of  May  next  and  that  we  shall  proceed  as  before  the  arbitration  until  the 
regulations  have  been  accepted  by  the  other  maritime  powers? 

Maritime  powers  may  mean  one  thing  or  another.  Lord  Salisbury  did  not  say  the 
principal  maritime  powers:  France,  Spain,  Portugal,  Italy,  Austria,  Turkey,  Russia, 
Germany,  Sweden,  Holland,  Belgium,  are  all  maritime  powers  in  the  sense  that 
they  maintain  a  navy  great  or  small.  In  like  manner  Brazil,  the  Argentine  Confe- 
deration, Chile,  Peru,  Mexico,  and  Japan  are  maritime  powers.  It  would  require  a 
long  time,  three  years  at  least  to  get  the  assent  of  all  these  powers.  Mr  Bayard, 
on  the  19th  of  August,  1887,  addressed  Great  Britain,  Germany,  France,  Russia, 
Sweden  and  Norway,  and  Japan  with  a  view  to  securing  some  regulations  in  regard 
to  the  seals  in  Behring  Sea.  France,  Japan  and  Russia  replied  with  languid  indif- 
ference. Great  Britain  never  replied  in  writing.  Germany  did  not  reply  at  all. 
Sweden  and  Norway  said  the  matter  was  of  no  interest  to  them.  Thus  it  will  be 
again.  Such  a  proposition  will  postpone  the  matter  indefinitely. 

The  President  regards  Lord  Salisbury's  second  reservation,  therefore,  as  a 
material  change  in  the  terms  of  the  Arbitration  agreed  upon  by  this  Government: 
and  he  instructs  me  to  say  that  he  does  not  feel  willing  to  take  it  into  consideration. 
He  adheres  to  every  point  of  agreement  which  has  been  made  between  the  two 
powers  according  to  the  text  which  you  furnished.  He  will  regret  if  Lord  Salis- 
bury shall  insist  on  a  substantially  new  agreement.  He  sees  no  objection  to 
submitting  the  agreement  to  the  principal  maritime  powers  for  their  assent;  but  he 
cannot  agree  that  Great  Britain  and  the  United  States  shall  make  their  adjustment 
dependent  on  the  action  of  third  parties  who  have  no  direct  interest  in  the  Seal 
Fisheries,  or  that  the  settlement  shall  be  postponed  until  those  third  parties  see  fit 
to  act. 

Lord  Salisbury  was  not  quite  satisfied  with  that  answer  and  another 
letter  or  letters  were  written  in  reference  to  it,  and  responses,  more  or 
less  to  the  same  effect  on  the  part  of  Mr  Elaine  —  to  the  effect  that  the 
President  could  not  assent  to  any  such  alteration  of  the  Treaty,  or  the 
insertion  of  any  such  provisions  into  it,  and,  in  view  of  that  unwillingness 
on  the  part  of  the  United  States,  Lord  Salisbury  withdrew  his  request, 
and  adopted  the  text  of  the  Treaty  as  it  stood,  and,  I  think,  I  may  say, 
the  views  of  Mr  Blaine  in  reference  to  it.  The  acceptance  of  the  Treaty 
as  it  stood  will  be  found  on  page  345,  in  a  note  of  Sir  Julian  to  Mr  Blaine  : 

SIR  :  I  have  the  honor  to  inform  you  that  I  conveyed  to  the  Marquis  of  Salisbury 
by  telegram  the  substance  of  your  note  of  the  14th  instant  respecting  the  sixth 
article  of  the  proposed  Behring  Sea  Arbitration  agreement,  and  that  1  have  received 
a  reply  from  his  lordship  in  the  following  sense  : 

Lord  Salisbury  is  afraid  that,  owing  to  the  difficulties  incidenl  to  telegraphic 
communications,  he  has  been  imperfectly  understood  by  the  President.  He  con- 
sented, at  the  President's  request,  to  defer  for  the  present  all  further  discussion 
as  to  what  course  the  two  Governments  should  follow  in  the  event  of  the  regula- 
tions prescribed  by  the  Arbitrators  being  evaded  by  a  change  of  flag.  It  was  ne- 
cessary that  in  doing  so  he  should  guard  himself  against  the  supposition  that  by 
such  consent  he  had  narrowed  the  rights  of  the  contending  parties  or  of  the  Arbi- 
trators under  the  agreement. 

But  in  the  communication  which  was  embodied  in  my  note  of  the  llth  instant, 
his  lordship  made  no  reservation,  as  the  President  seems  to  think,  nor  was  any 
such  word  used.  A  reservation  would  not  be  valid  unless  assented  to  by  the  other 
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side,  and  nn  such  assent  was  asked  for.  Lord  Salisbury  entirely  agrees  with  the 
President  in  his  objection  to  any  point  being  submitted  to  the  Arbitrators  which  is 
not  embraced  in  the  agreement;  and,  in  conclusion,  his  lordship  authorizes  me  to 
sign  the  article  of  the  Arbitration  agreement,  as  proposed  at  the  close  of  your  note 
under  reply,  whenever  you  may  be  willing  to  do  so. 

Of  course,  that  puts  that  question  at  rest. 

Sir  Charles  Russell.  — Mr  Carter,  the  view  of  the  Government  on  the 
point  we  intend  to  submit  is  in  the  letter  of  the  ilth  December,  1891,  at 
page  344. 

Mr  Carter.  —  Would  you  like  that  read? 

Sir  Charles  Russell.  —  Yes;  it  is  only  the  second  paragraph. 

Mr  Carter.  -  -  Well,  the  whole  letter  is  but  short,  and  I  will  read  it. 
It  is  from  Sir  Julian  to  Mr  Blaine  of  the  Ilth  December,  1891. 

Sir,  I  have  the  honor  to  inform  you  that  I  telegraphed  to  the  Marquis  of 
Salisbury  the  substance  of  your  note  of  yesterday  respecting  the  sixth  article  of 
the  proposed  Behring  Sea  Arbitration  agreement,  and  that  I  have  received  a  reply 
from  his  Lordship  to  the  following  effect  :  In  view  of  the  strong  opinion  of  the 
President,  reiterated  in  your  note  of  yesterday,  that  the  danger  apprehended  by 
Lord  Salisbury,  and  explained  in  my  note  of  the  8th  instant,  is  too  remote  to 
justify  the  delay  which  might  be  incurred  by  guarding  against  it  now, his  Lordship 
will  yield  to  the  President's  appeal,  and  not  press  for  furfher  discussion  at  this 
stage.  Her  Majesty's  Government,  of  course,  retain  the  right  of  raising  the  point 
when  the  question  of  framing  the  regulations  comes  before  the  Arbitrators,  and 
it  is  understood  that  the  lattter  will  have  full  discretion  in  the  matter,  and  may  at- 
tach such  conditions  to  the  regulations  as  they  may  a  priori  judge  to  be  necessary 
and  just  to  the  two  powers,  in  view  of  the  difficulty  pointed  out. 

Yes,  it  was  quite  important  to  read  this,  I  agree. 

With  the  above  observations  Lord  Salisbury  has  authorized  me  to  sign  the  text 
of  the  seven  articles,  and  of  the  joint  commission  article  referred  to  in  my  note 
of  the  23nd  ultimo,  and  it  will  give  me  much  pleasure  to  wait  upon  you  at  the  State 
Department,  for  that  purpose,  at  any  time  you  may  appoint. 

Mr  Justice  Harlan.  —  Would  you  kindly  read  the  letter  just  below 
that,  which  is  the  reply  to  the  letter  of  the  Ilth. 

Mr  Carter.  —  Certainly.  This  is  the  reply  of  Mr  Blaine  : 

Sir,  I  have  the  honor  to  advise  you  that  I  subitted  your  note  of  the  Ilth  instant 
to  the  President.  After  mature  deliberation  he  has  instructed  me  to  say  that  he 
objects  to  Lord  Salisbury's  making  any  reservation  at  all  and  that  he  cannot  [yield 
to  him  the  right  to  appeal  to  the  Arbitrators  to  decide  any  point  not  embraced  in 
the  articles  of  Arbitration.  The  President  does  not  admit  that  Lord  Salisbury  can 
reserve  the  right  in  any  way  to  affect  the  decision  of  the  Arbitrators.  We  under- 
stand that  the  Arbitration  is  to  proceed  on  the  seven  points  which  are  contained  in 
the  Articles  which  you  and  I  certify  were  the  very  points  agreed  upon  by  the  two 
Governments.  For  Lord  Salisbury  to  claim  the  right  to  submit  this  new  point  to 
the  Arbitrators  is  to  entirely  change  the  Arbitration.  The  President  might,  in  like 
manner,  submit  several  questions  to  the  Arbitrations,  and  thus  enlarge  the  subject 
to  such  an  extent  that  it  would  not  be  the  same  Arbitrators  to  which  we  have 
agreed.  The  President  claims  the  right  to  have  the  seven  points  arbitrated,  and  res- 
pectfully insists  that  Lord  Salisbury  shall  not  change  their  meaning  in  any  parti- 
cular. The  matter  to  be  arbitrated  must  be  distinctly  understood  before  the  Arbi- 
trators are  chosen.  And  after  an  Arbitration  is  agreed  to  neither  of  the  parties  can 
enlarge  or  contract  its  scope.  I  am  prepared  now,  as  I  have  been  heretofore,  to 


sign  the  articles  of  agreement,  without  any  reservation  whatever,  and  for  that  pur- 
pose I  shall  be  glad  to  have  you  call  at  the  State  Department  on  Wednesday,  the 
16th  instant,  at  11  o'clock,  A.  M.  " 

The  President.  --  How  would  you  construe  the  seven  points  which  are 
hinted  at  or  referred  to  in  this  letter. 

Mr  Carter.  -  •  "  The  President  claims  the  right  to  have  seven 
points  "? 

The  President.  -  -  Yes.  I  suppose  these  are  the  five  legal  points; 
the  Regulations,  the  joint  Commission  Article  -  -  I  suppose  it  means 
that. 

Mr  Carter.  —  Yes  I  suppose  it  is. 

The  President.  -  -  But  you  have  no  particular  construction  of  that? 
There  were  six  articles  in  the  original  Treaty. 

Mr  Phelps.  —  The  seventh  is  the  question  of  damages. 

Mr  Carter.  -  -  Now  that  seems  to  put  this  matter  at  rest.  It  was 
evidently  regarded  by  both  sides  that  this  seventh  Article  of  the  Treaty 
upon  its  face,  upon  a  just  interpretation  of  the  language  embraced  by  it, 
did  no  contemplate  that  the  regulations  should  be  conditional  upon  the 
acquiescence  of  other  powers.  It  was  upon  that  assumption  that  Lord 
Salisbury  wishes  to  have  an  understanding  tacked  on  to  it  to  the  effect 
that  it  should  be  so  conditioned.  That  is  refused.  He  then  wishes  to 
reserve  a  right  to  argue  before  the  Arbitrators  that  the  regulations  should 
not  be  so  intended  and  even  that  is  objected  to  and  the  Treaty  is  even- 
tually signed  upon  the  assumption  agreed  to  by  both  sides  that  it  must  be 
executed  according  to  its  language  without  any  addition  of  facts  without 
any  reservation  of  any  right  other  than  what  appears  upon  the  face  of  it. 

Now  if  it  was  a  question  whether  it  was  proper  or  not  that  would  have 
instantly  to  be  decided  against,  —  the  suggestion  of  such  a  condition  as 
the  consent  of  other  powers  to  be  obtained  before  the  regulations  where 
made  operative.  That  would  be  fatal.  Every  one  knows  that  possibly 
some  power  might  be  induced  to  withhold  its  consent.  That  is  one  of 
the  most  reasonable  suppositions  in  the  world  and  even  if  one  power 
should  finally  withhold  its  assent,  how  long  would  it  take  before  the  assent 
of  all  was  obtained?  We  know  the  delays  incidental  to  diplomatic  com- 
munication, and  there  would  be  no  good  reason  to  suppose  that  this 
universal  assent  could  be  obtained  in  less  that  three  or  five  years,  and  by 
that  time  the  seals  would  be  gone ! 

Therefore,  any  regulations  on  the  subject  of  preserving  the  seals 
which  will  have  any  efficiency  to  that  end  must  be  Regulations  immedia- 
tily  operative  as  far  as  the  two  are  concerned  and  practically  no  difficulty 
can  arise  upon  that  head.  If  pelagic  sealing  is  prohibited  by  Great  Britain 
and  the  United  States  no  vessel  under  either  of  their  flags  will  make  its 
appearance  upon  the  seas,  and  I  venture  to  say  that  no  other  nation  in  the 
world  after  an  expression  of  that  character  by  a  Tribunal  such  as  this 
would  allow  its  flag  to  be  used  for  any  such  purpose.  The  public  senti- 
ments of  mankind  authoritatively  declared  by  a  Tribunal  of  this  character 
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selected  from  the  various  nations  of  the  world  would  be  manifested  in 
such  a  way  that  the  nations  of  the  world  everywhere  would  respect  it. 
There  is  no  good  reason  to  suppose  there  would  be  any  attempt  to  vio- 
late it  in  any  quarter,  and,  if  there  were  any  attempt  to  violate  it  in  any 
quarter,  it  would  be  one  which  could  be  on  good  grounds  resisted,  and 
the  violation  would  not  be  frequently  repeated,  so  that  I  conclude  that 
there  is  no  such  limitation  to  be  put  upon  the  Regulations  which  may  be 
recommended  by  the  Arbitrators. 

There  is  another  point  in  which  it  is  intimated  in  the  Argument  on 
the  part  of  Great  Britain  that  these  Regulations  should  be  limited,  that  is 
to  say,  that  the  Treaty  should  be  so  interpreted  as  to  mean  that  whatever 
regulations  may  be  recommended  by  the  Tribunal  shall  be  applicable  to 
Behring  Sea,  and  not  to  the  North  Pacific  Ocean. 

I  do  not  know  whether  that  will  be  persisted  in.  It  may  be.  The 
ground  suggested  is  that  the  whole  topic  of  the  controversy,  the  whole 
subject  of  controversy,  was  the  authority  which  the  United  States  claimed 
to  exercise  in  Behring  Sea,  that  it  did  not  claim  that  it  had  the  right  to 
exercise  jurisdiction  anywhere  else,  and  that  the  whole  subject  of  contro- 
versy being  thus  confined  to  Behring  Sea,  the  scope  of  the  regulations 
should  be  in  like  manner  limited  and  should  not  pass  that  point. 

Now  I  have  to  say,  in  the  first  place,  that  that  construction  cannot  be 
accepted.  There  is  no  such  view  as  that  to  be  gathered  upon  the  face  of 
the  Treaty  itself,  and  upon  the  face  of  the  Treaty  itself  that  view  is  rather 
to  be  rejected.  The  language  seems  to  be  rather  industriously  framed 
to  exclude  such  a  view  as  that.  The  Regulations  which  are  described  are 
not  to  be  regulations  operative  in  Behring  Sea,  but  the  Arbitrators  are  to 
determine  what  concurrent  regulations  outside  the  jurisdictional  limits  of 
the  respective  Governments  are  necessary,  and  over  what  waters  such 
regulations  should  extend.  The  whole  question  of  the  extent  of  the 
waters  over  which  they  are  to  go  is  left  to  the  Arbitrators  without  any 
limitation  whatever. 

Now  this  interpretation  therefore,  if  it  is  to  be  accepted  at  all,  must  be 
accepted  upon  the  ground  that  there  is  some  implication.  Well,  are  you 
going  to  imply  a  limitation  of  that  sort?  Such  a  limitation  would  be  in- 
consistent with  the  admitted  purpose  of  the  parties  here.  From  the  be- 
ginning of  this  controversy,  this  question  of  regulating  pelagic  sealing 
through  the  instrumentality  of  an  Arbitration  was  originally  the  sugges- 
tion of  Great  Britain,  and  its  first  suggestion  was  coupled  with  a  statement 
of  the  importance  of  the  preservation  of  this  race  of  seals,  which  was  of 
importance  not  only  to  Great  Britain  and  the  United  States,  but  to  man- 
kind. That  was  the  ground  upon  which  it  was  original  y  placed  by  Sir 
Julian  Pauncefote,  and  at  every  stage  of  this  controversy  it  has  been  the 
avowal  of  those  who  represent  Great  Britain  that  it  was  her  supreme  desire 
that  this  race  of  seals  should  be  preserved  and  its  extermination  prevented. 

Well,  now,  it  would  be,  as  it  seems  to  me,  an  imputation  upon  the 
sincerity  of  Great  Britain  to  say  that  her  real  intention  was  to  protect  those 
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seals  only  in  Behring  Sea,  and  if  the  facts  should  appear  at  some  time  or 
other  that  that  race  of  seals  would  be  exterminated  unless  protection  was 
extended  to  them  in  the  North  Pacific  Ocean  as  well,  Great  Britain  would 
under  the  circumstances  wish  to  see  or  be  willing  to  see  that  the  race  of 
seals  should  be  exterminated.  Can  the  preservation  of  this  race  of  seals 
be  imputed  to  Great  Britain,  that  she  intended  to  preserve  this  race  of 
seals  only  in  case  it  could  be  preserved  by  regulations  operative  in  Beh- 
ring Sea?  What  difference  does  it  make  where  it  is  necessary  that  the 
regulations  should  be  operative  if  the  important  point  is  that  these 
seals  should  be  preserved  and  for  the  benefit  of  mankind,  then  they  are  to 
be  preserved  by  regulations  operative  only  over  seas  where  Great  Britain 
and  the  United  States  can  give  them  operation,  and,  of  course,  they  can 
give  them  operation  all  over  the  world  as  far  as  they  are  concerned 

The  President.  —  Outside  the  jurisdictional  waters? 

Mr  Carter.  -  -  Yes,  not  in  the  three  mile  limit  --  but  outside  the  ter- 
ritorial waters.  If  it  turns  out,  in  point  of  fact,  regulations  operative  upon 
the  North  Pacific  Ocean  are  necessary,  I  say  it  would  be  imputing 
insincerity  to  Great  Britain  to  say  that  she  did  not  intend  or  did  not 
desire  to  have  the  race  of  fur-seals  preserved  in  such  a  case  as  that.  If 
she  is  sincere  in  her  intention  to  preserve  the  race  of  seals,  she  must 
desire  that  they  should  be  preserved  by  regulations  which  are  efficient  to 
that  end,  whether  they  are  operative  in  Behring  Sea  alone  or  whether 
they  are  operative  in  the  North  Pacific  as  well.  But  that  there  is  any 
such  notion  as  that  entertained  by  the  parties  to  this  Treaty  is  entirely 
inconsistent  with  their  view  as  expressed  in  the  diplomatic  correspondence. 

I  refer  to  the  draft  convention  submitted  by  Sir  Julian  Pauncefote 
which  will  be  found  in  volume  I  of  the  United  States  Appendix,  page  31  i. 
The  fifth  article  of  that  is  as  follows  : 

"  A  Commission  of  four  Experts  "  two  nominated  by  each  Government  and 
a  Chairman  nominated  by  the  Arbitrators  if  appointed,  and  if  not  by  the  aforesaid 
Commission,  shall  examine  and  report  on  the  following  question  :  what  interna- 
tional arrangements,  if  any,  between  Great  Britain  and  the  United  States  and  Russia, 
or  any  other  Power,  are  necessary  for  the  purpose  of  preserving  the  fur-seal  race 
in  the  north  ern  Pacific  Ocean  from  extermination. 

That  is  the  first  suggestion  of  a  Commisssion  of  experts  as  a  Tribunal 
to  contrive  measures  for  the  preservation  of  the  fur-seal.  It  comes  from 
Great  Britain,  and  the  suggestion  is  not  of  measures  confined  to  Behring 
Sea  at  all,  but  of  measures  operative  upon  the  North  Pacific  Ocean  as 
well.  It  was  to  cover  not  only  the  seals  belonging  to  the  Pribylof  Islands, 
but  the  seals  of  Russia  also.  It  is  a  suggestion  of  a  scheme  for  the  pro- 
tection of  the  fur-seal  all  over  the  North  Pacific  Ocean.  Sir  Julian  Paun- 
cefote also,  at  a  later  date,  on  the  4th  June,  1891,  when  the  negotiations 
in  relation  to  the  Treaty  were  in  progress ,  and  had  nearly  been  brought 
to  a  conclusion,  says  (and  I  read  from  the  third  paragraph  of  page  315) 

Nevertheless,  in  view  of  the  urgency  of  the  case,  his  Lordship  is  disposed  to 
authorize  me: 
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"  His  Lordship  "  being,  of  course,  Lord  Salisbury. 

To  sign  the  agreement  in  the  precise  terms  formulated  in  your  note  of  June  9th, 
provided  the  question  of  a  Joint  Commission  be  not  left  in  doubt,  and  that  your 
Government  will  give  an  assurance  in  some  form  that  they  will  concur  in  a  reference 
to  a  Joint  Commission  to  ascertain  what  permanent  measures  are  necessary  for 
the  preservation  of  the  fur  seal  species  in  the  Northern  Pacific  Ocean. 

There  again,  the  Government  of  Great  Britain  is  pressing  the  Govern- 
ment of  the  United  States  to  assent  to  this  idea  of  the  constitution  of  a 
commission  for  the  purpose  of  making  enquiry  as  to  what  prospective 
Regulations  shall  be  necessary  to  preserve  the  race  of  seals  in  the  Nor- 
thern Pacific  Ocean,  no  matter-where  they  belong. 

Now  Mr  Whartons'  answer  to  this  I  read.  It  is  written  on  the  same 
day.  Page  315. 

Sir,  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  to  day's  date, 
and  in  reply  lam  directed  by  the  President  to  say  that  the  Government  of  the  United 
States,  recognizing  the  fact  that  full  and  adequate  measures  for  the  protection  of 
seal  life  should  embrace  the  whole  of  Behring  sea  and  portions  of  the  North 
Pacific  Ocean,  will  have  no  hesitancy  in  agreeing,  in  connection  with  Her  Majesty's 
Government,  to  the  appointment  of  a  joint  commission  to  ascertain  what  perma- 
nent measures  are  necessary  for  the  preservation  of  the  seal  species  in  the  waters 
referred  to,  such  an  agreement  to  be  signed  simultaneously  with  the  convention  for 
Arbitration,  and  to  be  without  prejudice  to  the  questions  to  be  submitted  to  the 
Arbitrators. 

That  is  the  first  direct  and  explicit  assent  of  the  United  States  given 
to  the  project  of  the  constitution  of  a  joint  commission  for  the  purpose  of 
ascertaining  what  Regulations  are  necessary ;  and  that  assent  contains  the 
express  statement  that  the  measures  supposed  to  be  necessary  are  those 
operative  not  only  in  Behring  sea,  but  in  the  North  Pacific  Ocean.  That 
is  the  way  in  which  it  was  understood  after  the  Treaty  was  signed  and 
ratified.  On  the  15th  Jaunary,  1892  which  was  after  the  Treaty  had 
been  signed,  but  before  the  ratifications  had  been  exchanged,  —  and 
I  read  now  from  the  report  of  the  Bristish  commissioners  No  VII. 

The  President.  —  Do  not  you  make  a  mistake  in  point  of  date  ?  I 
believe  the  Treaty  was  only  concluded  at  Washington  on  29th  March. 

Mr  Carter.  -  -  That  is  when  the  ratifications  were  exchanged.  That 
is  when  it  was  ratified.  But  it  was  signed  by  the  parties  in  December. 

The  President.   —  I  do  not  think  so. 

Mr  Justice  Harlan.  —  Yes,  on  the  18th  December. 

The  President,  -  -  The  ratification  was  advised  by  the  Senate  on 
March  29th ;  ratified  by  the  President  on  April  22nd ;  and  ratifications 
exchanged  on  May  7th. 

Mr  Justice  Harlan.  —  Mr  Carter  means  the  formal  articles  which 
went  into  the  Treaty  about  the  Commission  were  signed  on  the  18th  of 
December. 

Mr  Carter.  --  The  two  agreements  signed  by  the  diplomatic  represen- 
tatives of  the  parties,  namely,  the  agreement  for  the  Arbitration  and  the 
agreement  for  the  Joint  Commission,  were  signed  on  December  18th,  and 
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you  will  remenber  that  the  Commissioners  agreed  to  be  appointed  were 
appointed  before  the  Commission  was  finally  ratified. 

Now,  Lord  Salisbury,  on  the  15th  of  January,  1892,  addresses  a  letter 
of  instructions  to  the  British  Commissioners;  and  I  will  read  from  that 
letter,  —  the  second  enclosure  referred  to  in  the  preliminary  Report. 

You  will  observe  that  it  is  intended  that  the  Report  of  the  Joint  Commissioners 
shall  embrace  recommendations  as  to  all  measures  that  should  be  adopted  for  the 
preservation  of  seal  life.  For  this  purpose,  it  will  be  necessary  to  consider  what 
regulations  may  seem  advisable,  whether  within  the  jurisdictional  limits  of  the 
United  States  and  Canada,  or  outside  those  limits.  The  regulations  which  the 
Commissioners  may  recommend  for  adoption  within  the  respective  jurisdictions  of 
the  two  countries  will,  of  course,  be  matter  for  the  consideration  of  the  respective 
Governments,  while  the  Regulations  affecting  waters  outside  the  territorial  limits 
will  have  to  be  considered  under  clause  6  of  the  Arbitration  Agreement  in  the  event 
of  a  decision  being  given  by  the  Arbitrators  against  the  claim  of  exclusive  jurisdic- 
tion put  forward  on  behalf  of  the  United  States. 

The  Report  is  to  be  presented  in  the  first  instance  to  the  two  Governments 
for  their  consideration,  and  is  subsequently  to  be  laid  by  those  Governments  before 
the  Arbitrators  to  assist  them  in  determining  the  more  restricted  question  as  to 
what,  if  any,  Regulations  are  essential  for  the  protection  of  the  furbearing  seals 
outside  the  territorial  jurisdiction  of  the  two  countries. 

Senator  Morgan.  —  Have  you  that  clause  before  you? 

Mr  Carter.  —  Of  the  Treaty? 

Senator  Morgan.  —  No,  it  does  not  say  of  the  Treaty,  as  I  unders- 
tand, but  of  one  of  these  Agreements. 

Sir  Richard  Webster.  —  It  is  the  same  thing.  It  is  now  Clause  VII  of 
the  Treaty. 

Senator  Morgan.  —  I  wanted  to  know  if  it  was  identical  with  Clause 
VII  of  the  Treaty  —  Clause  VI  mentioned  in  that  letter. 

Mr  Carter.  —  Yes,  it  is  substantially  identical,  I  believe  exactly. 

Mr  Justice  Harlan.  —  Yes,  it  is. 

Senator  Morgan.  —  Is  it  known  at  whose  instance  that  6th  Clause 
was  made  the  7th.  article  of  the  Treaty? 

Mr  Carter.  —  Well,  when  they  came  to  put  the  Agreement  for  the 
Arbitration  and  the  Agreement  for  the  appointment  of  the  Joint  Commis- 
sion into  one  document,  which  is  the  Treaty,  then  it  became  necessary  to 
make  that  change.  That  consolidation  of  the  two  instruments  made  that 
change  necessary  as  I  suppose. 

The  President.  —  General  Foster,  there  was  a  remodelling  of  the 
Treaty  after  this  first  signature  of  the  18th  Dec  was  there  not? 

General  Foster.  —  Afterwards,  when  they  came  to  complete  the 
Treaty,  they  remodelled  it  by  inserting  these  two  agreements,  but  in  num- 
bering the  Treaty  the  first  five  questions  became  Article  VI  of  the  Treaty, 
and  the  next,  as  to  Regulations,  following  became  Article  VII  of  the  Treaty; 
it  was  simply  in  the  enumeration  of  the  Articles  of  the  Treaty  that  it 
became  Article  7. 

The  President.  —  And  it  was  after  December  18th,  but  before  Febru- 
ary 29th. 
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General  Foster.  —  Yes. 

The  President.  —  But  there  was  no  substantial  change  in  the  text. 

General  Foster.  —  No  change  whatever  in  the  language,  but  simply  in 
the  numbering  of  the  Articles  and  the  designation  of  them. 

Mr  Carter.  —  I  have  read  from  documents  showing  what  the  inter- 
pretation of  Great  Britain  was  in  these  particulars,  and  I  will  now  call 
your  attention  to  a  document  showing  the  interpretation  of  the  United 
States.  The  commissionners  there  refer  to  the  letter  of  the  Secretary  of 
State  appointing  them. 

In  your  letter  of  July  10, 1891,  received  by  us  in  San  Francisco  on  the  16th,  after 
referring  to  the  diplomatic  controversy  pending  between  the  United  States  and 
Great  Britain  in  respect  to  the  killing  of  fur-seals  by  British  subjects  and  vessels, 
to  the  causes  which  led  up  to  this  controversy,  and  to  some  of  the  propositions 
which  had  at  that  date  been  mutually  agreed  upon,  you  inform  us  that  the  President 
has  been  pleased  to  appoint  us  to  proceed  to  the  Pribilof  Islands,  and  to  make  cer- 
tain investigations  of  the  facts  relative  to  seal  life,  with  a  view  to  ascertaining 
what  permanent  measures  are  necessary  for  the  preservation  ol  the  fur-seal  in 
Behring  Sea  and  the  North.  "  Pacific  Ocean  ". 

[The  Tribunal  then  adjourned  for  a  short  time.] 

The  President.  — M.  Carter,  will  you  proceed. 

Mr  Carter.  —  Another  evidence,  Mr  President,  tending  to  show 
that  in  the  contemplation  of  the  Treaty  regulations  were  not  to  be  limited 
to  Behring  Sea,  is  found  in  the  change  in  form  of  the  sixth  question. 
As  originally  proposed,  it  was  in  this  language.  I  read  from  page  286  of 
the  1st  volume  of  the  Appendix  to  the  American  Case 

VI.  If  the  determination  of  the  foregoing  questions  shall  leave  the  subject  in  such 
position  that  the  concurrence  of  Great  Britain  is  necessary  in  prescribing  regula- 
tions for  the  killing  of  the  fur-seal  in  any  part  of  the  waters  of  Behring  Sea, 
then  it  shall  be  further  determined,... 

and  so  forth 

You  will  observe  there  that  the  language  is,  "  Regulations  for  the  kil- 
ling of  the  fur-seal  in  any  part  of  the  waters  of  Behring  Sea",  giving  some 
ground  for  the  suggestion  that  the  regulations  were  to  be  confined  to 
Behring  Sea;  but  after  the  correspondence  which  I  have  referred  to,  in 
which  it  was  indicated  on  both  sides  that  there  was  a  necessity  that  the 
regulations  should  extend  outside  of  Behring  Sea,  or  that  there  might 
be  a  necessity  for  their  extension  outside  that,  the  form  of  this  Article 
was  changed;  and  on  page  319  of  the  same  volume  will  be  found  the  sug- 
gestion of  it  in  its  changed  form,  and  as  it  was  finally  adopted,  in  the  note 
from  Mr  Wharton  to  Sir  Julian  Pauncefote,  where  he  says  : 

I  am  now  directed  by  the  President  to  submit  the  following,  which  he  thinks 
avoids  the  objection  urged  by  Lord  Salisbury  : 

(6)  If  the  determination  of  the  foregoing  questions  as  to  the  exclusive  jurisdic- 
tion of  the  United  States  shall  leave  the  subject  in  such  position  that  the  concur- 
rence of  Great  Britain  is  necessary  to  the  establishment  of  regulations  for  the  proper 
protection  and  the  preservation  of  the  fur-seal  in,  or  habitually  presorting  to,  the 
Behring  Sea,  the  arbitrators  shall  then  determine... 

and  so  forth. 
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Now  the  language  is  "  or  habitually  resorting  to,"  indicating  that  the 
protection  was  to  extend  to  the  seals  resorting  to  Behring  Sea,  wherever 
it  might  be  necessary  that  those  regulations  should  be  operative  ;  and  that 
was  the  form  in  which  it  was  finally  adopted. 

Now,  I  have,  finally,  (for  the  purpose  of  shewing  that  the  Regulations 
are  not  necessarily  to  be  limited  to  Behring  Sea),  to  point  to  the  Beport 
of  the  British  commissioners  themselves.  They  agree  themselves  that 
these  Regulations  should  be  operative  on  the  North  Pacific  Ocean,  and 
indeed  every  where  where  the  seals  go  -  -  and  not  confined  to  Behring 
Sea.  The  prohibitions  upon  pelagic  sealing,  which  they  themselves  in 
their  Report  impose  (which  Report  is  made  part  of  the  case  of  Great  Bri- 
tain here),  are  to  the  effect  that  the  prohibitions  of  close  time  shall  apply- 
not  only  to  the  waters  of  Behring  Sea,  but  to  the  waters  of  the  North 
Pacific  as  well.  We  may  therefore,  1  think,  conclude  that  according  to 
the  true  interpretation  of  this  Treaty  the  arbitrators,  in  the  framing  of 
regulations,  are  not  confined  to  Behring  Sea  at  all,  but  may  make  them 
apart,  and  must  make  them  apart  (if  it  is  necessary),  over  the  waters  of 
the  North  Pacific  as  well. 

Now  as  to  the  necessity,  there  can  be  no  manner  of  doubt.  Touching 
that  necessity,  I  allude  to  a  letter  addressed  by  W.  C.  Hawkins  to  the 
Marquis  of  Salisbury  on  the  29th  of  April  1891,  and  which  will  be  found 
in  the  latter  part  of  volume  III  (U.  S.  n.  3.  1892)  of  the  Appendix  of  the 
British  Government,  case,  page  5.  Mr  Hawkins  there  says  : 

My  Lord, 

In  consequence  of  the  negotiations  being  carried  on  betwen  the  United  States 
Government  and  our  own  to  bring  about  a  satisfactory  settlement  of  the  Behring's 
Sea  Seal  Fishery  question,  I  beg  to  offer  you  the  following  facts,  trusting  they  may 
be  useful  to  you  as  emanating  from  one  with  a  practical  knowledge  extending  over 
a  period  of  eighteen  years. 

I  also  inclose  herewith  a  cutting  from  the  "  Daily  Chronicle  ",  of  the  above  date, 
which  induces  me  to  take  this  liberty,  supposing  the  statement  therein  detailed  to 
be  correct. 

Since  about  the  year  1885  we  have  received  in  this  country  large  numbers  of 
seal  skins  known  in  the  trade  as  north-west  coast  skins,  the  same  having  been 
taken  in  the  open  sea,  and,  from  appearances  that  are  unmislakable  to  the  initiated, 
are  exclusively  the  skins  of  female  seals  pregnant ;  these  are  all  shot,  and  I  have 
been  informed  that  for  every  skin  recovered  five  or  six  are  lost  through  sinking 
when  struck  by  the  shot;  this  wholesale  slaughter  of  the  females  will,  in  a  short 
time,  bring  about  the  extermination  of  the  seal  in  that  district  if  not  arrested. 

Now  that  letter  was  referred  by  Lord  Salisbury  to  the  Canadian  Govern- 
ment, and  there  was  a  report  made  by  the  Privy  Council  of  that  Govern- 
ment. That  is  found  on  page  75  of  the  same  part  of  the  British  Appendix. 
It  is  the  : 

Report  of  a  committee  of  the  Honorable  the  Privy  Council,  approved  by  his  Excellency 
the  Governor-General  in  Council  on  the  %lth.  June  1891. 

The  Committee  of  the  Privy  council  have  had  under  consideration  certain  papers 
from  the  Colonial  Office  on  the  subject  of  the  seal  fishery  in  Behring's  Sea. 

The  Minister  of  Marine  and  Fisheries,  to  whom  the  matter  was  referred,  observes 
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that  Mr  Hawkins  states,  since  about  the  year  1885  we  have  received  in  this  country 
(England)  large  numbers  of  seal-skins,  known  in  the  trade  as  the  north-west  coast 
skins,  the  same  having  been  taken  in  the  open  sea,  and,  from  appearances  that  are 
unmistakable  to  the  initiated,  are  exclusively  the  skins  of  female  seals  pregnant; 
these  are  all  shot  and  I  have  been  informed  that  for  every  skin  recovered  five  or  six 
are  lost  through  sinking  when  struck  by  the  shot... 

Then  two  paragraphs  further  down  the  Reports  proceeds  : 

The  Minister  submits  that  the  testimony  produced  by  Mr  Hawkins,  in  this  con- 
nection is  quite  in  accord  with  the  information  hitherto  obtained,  and  is  most 
valuable  in  support  of  the  contention  of  Canada.  It  has  been  previously  pointed 
ontthat  although  great  stress  had  been  placed  by  the  United  Stales  Government  on 
the  alleged  necessity  for  prohibiting  pelagic  sealing  in  the  .Behring's  Sea,  yet  no 
attempt  had  ever  been  made  by  that  Government  for  an  arrangement  to  curtail  simi- 
lar operations  along  the  coast  previous  to  the  entry  of  seals  into  that  sea. 

In  an  attempt  to  vindicate  the  methods  of  the  lessees  of  the  seal  islands, 
Mr  Hawkins  proceeds  :  "We  on  the  other  hand,  during  my  experience  have  had 
annually  large  numbers  of  seal-skins  from  Alaska,  and  also  from  the  Copper 
Islands,  which  are  killed  by  being  clubbed  on  land,  and  are  selected  with  judg- 
ment, being  the  skins  of  young  male  seals  :  the  older  fighting  or  breeding  males 
are  spared. 

This  is  another  presentation  of  the  case  of  the  United  States  Government  for  the 
prohibiting  of  every  other  character  of  sealing  but  that  adopedby  the  lessees,  so  fre- 
quently combated  by  your  Excellenciys  advisers.  While  the  Minister  of  Marine  and 
Fisheries  does  not  deem  it  necessary  to  dwell  at  any  length  upon  the  point,  he 
would,  in  passing,  invite  attention  to  the  fact  that,  notwithstanding  this  statement, 
the  United  States  Treasury  agents  now  assert  the  contrary,  and  the  Government  of 
the  United  States  appear  to  be  acting  on  the  Reports  of  their  Agents. 

Now,  omitting  the  next  paragraph,  I  will  take  up  the  one  following  : 

The  Minister  submits  that  whatever  significance  Mr.  Hawkins  statement  may 
have  upon  the  abstract  question  of  the  protection  of  seal  life  in  the  Pacific  waters, 
it  can  have  but  little,  if  any,  on  the  controversy  between  Great  Britain  and  the  Uni- 
ted States,  as  the  evil  complained  of,  even  if  as  great  as  alleged,  occurs  outside  the 
disputed  area,  as  he  himself  implies  in  his  reference  to  the  northwest  coast  skins. 

Therefore  it  appears  from  that  that  the  principal  danger  to  the  seals 
lies  outside  the  Behring  Sea  and  in  the  North  Pacific  Ocean. 

Now  I  will  read  some  evidence,  having  the  same  tendency,  from  the 
Report  of  the  British  Commissioners  page  22,  section  138  : 

If  certain  months  should  be  discussed  as  a  close  time  for  sealing  at  sea,  it  be 
comes  important  to  inquire  which  part  of  the  season  is  most  injurious  to  seal  life 
in  proportion  to  the  number  of  skins  secured,  and  to  this  inquiry  there  can  be  but 
the  one  reply,  that  the  most  destructive  part  of  the  Pelagic  catch  is  that  of  the 
Spring,  during  which  time  it  includes  a  considerable  proportion  of  gravid  females, 
then  commencing  to  travel  on  their  way  north  to  bring  forth  their  young.  It  is  on 
similar  grounds  and  at  corresponding  seasons  that  protection  is  usually  accorded 
to  animals  of  any  kind,  and,  apart  from  the  fact  that  these  seals  are  killed  upon  the 
high  seas,  the  same  arguments  apply  to  this  as  to  other  cases. 

That  represents  the  most  destructive  part  of  the  pelagic  catch  to  be  that 
of  spring,  when  gravid  females  mostly  are  taken  on  their  way  to  the  islands. 
Now  on  page  23,  section  145,  the  same  Commissioners  say  : 

From  the  foregoing  review  of  the  various  facts  and  circumstances  of  seal  life  in 
the  North  Pacific,  the  following  may  be  stated  to  be  the  governing  conditions  of  pro- 
per protection  and  preservation  : 
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(a)  The  facts  show  that  some  such  protection  is  eminently  desirable,  especially 
in  view  of  further  expansions  of  the  sealing  industry. 

(b)  The  domestic  protection  heretofore  given  to  the  fur-seal  on  the  breeding 
islands  has  at  no  time  been  wholly  satisfactory,  either  in  conception  or  in  execu- 
tion, and  many  of  its  methods  have  now  become  obsolete. 

(c)  Measures  of  protection  to  be  effective  must  include  both  the  summer  and 
winter  homes,  and  the  whole  migration  ranges  of  the  fur-seal,  and  control  every 
place  and  all  methods  where  or  by  which  seals  are  taken  or  destroyed. 

Now  they  say  in  paragrah  6,  section  155,  which  will  be  found  on 
page  25  : 

A  close  season  to  be  provided,  extending  from  the  15th  September  to  the  1st  May 
in  each  year,  during  which  all  killingof  seals  shall  be  prohibited,  with  the  additional 
provision  that  no  sealing  vessel  shall  enter  Behring  Sea  before  the  1st  July  in  each 
year. 

So  that  we  see  that  not  only  in  the  contemplation  of  the  parties  to  the 
Treaty  is  there  no  ground  for  the  suggestion  that  the  regulations  are  to  be 
limited  to  Behring  Sea,  but  they  are  to  be  made  operative  wherever  the 
necessity  requires  it;  and  we  have,  besides,  a  recognition  that  necessity 
does  require  the  operation  of  these  regulations  for  the  North  Pacific,  as 
well  as  in  Behring  Sea. 

Now  having  disposed  of  the  limitations  sought  to  be  imposed  upon 
the  Tribunal  in]  respect  to  its  contriving  regulations  for  the  preservation 
of  the  seals,  I  come  now  to  what  the  real  problem  is.  What  is  the  real 
problem  before  this  body?  They  are  to  contrive  such  Regulations  as  are 
necessary  for  the  preservation  of  the  fur-seals.  Whatever  is  is  necessary 
to  that  end  must  be  recommended,  no  matter  what  it  is ;  no  matter  where 
it  is  operative ;  no  matter  what  may  otherwise  be  its  effect  -  -  whatever 
measures  are  necessary  for  the  purpose  of  accomplishing  that  object. 

Now  of  course  it  is  not  to  be  supposed  that  all  taking  of  seals  is  to  be 
prohibited,  because  that  would  be  to  deprive  mankind  of  the  benefit  of  the 
animal.  We  must  assume,  of  course,  that  the  intention  is  that  the  bene- 
fit of  the  animal  should  be  secured  to  mankind,  and  the  taking  so  regu- 
lated as  to  prevent  the  extermination  of  the  species.  How  is  that  to  be 
accomplished?  Well,  the  solution  of  the  problem  of  course  requires  a 
study  of  the  nature  and  habits  of  the  animal ;  the  methods  by  which  it  is 
pursued  and  captured;  the  perils  to  which  it  is  exposed,  and  the  means 
which  are  best  adapted  to  protect  it  against  those  perils.  Those  are  the 
things  to  be  considered.  But  those  are  the  very  things  which  arise  for 
consideration  in  considering  the  question  of  property.  Those  are  the  very 
same  topics  which  I  have  discussed,  and  discussed  at  great  length  in 
considering  what  the  question  of  property  was ;  and  the  conclusion  was 
that  for  the  purpose  of  securing  to  mankind  the  benefit  of  the  animal,  and 
at  the  same  time  preserving  the  species,  it  was  necessary  to  award  to  the 
United  Slates  which  had  a  constitution  —  a  territory  -  -  which  gave  it  a 
natural  control  over  the  animal,  the  benefit  of  the  rights  of  property. 
That  was  the  conclusion.  It  was  the  same  problem  precisely;  and  it  is 
the  same  problem  upon  which  human  society  has  been  engaged  from  the 
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dawn  of  civilization  to  the  present  day  —  How  can  the  races  of  animals, 
useful  to  man,  be  preserved;  the  benefits  which  they  are  susceptible  of 
affording  be  secured  to  man ;  and  at  the  same  time,  the  stock  not  des- 
troyed? That,  as  [  had  occasion  to  show  was  the  problem  upon  which 
human  society  had,  from  the  beginning,  been  engaged,  in  the  solution  of 
which,  in  all  cases,  they  are  to  award  the  rights  of  property  to  those  who 
had  such  a  control  over  the  animal  as  enabled  them  to  secure  and  apply 
to  the  uses  of  mankind  the  animal  increase,  and  preserve  the  stock.  How 
else  can  the  problem  be  solved?  How  can  you  preserve  to  mankind  a 
race  of  domestic  animals  unless  you  award  property  to  those  who  have 
such  a  control  over  him  that  they  can  destroy  him  at  a  blow?  The  United 
States  have  that  control  bver  this  animal.  He  comes  upon  their  soil  — 
remains  there  five  or  six  months  during  the  year  —  voluntarily  submits 
himself  to  their  power,  so  that  they  can,  if  they  choose,  destroy  him 
almost  at  once.  How  can  you  preserve  that  race,  except  by  inducing  the 
power  that  has  this  control  and  has  this  right  of  destruction  and  this 
power  of  destruction,  to  withhold  the  exercise  of  it.  And  how  can  you 
induce  them  to  with  hold  the  exercise  of  it  except  by  awarding  to  them 
the  benefit  of  the  rights  of  property?  if  you  will  allow  to  them  the  reward 
of  their  abstinence  —  if  you  will  call  upon  them  to  exercise  care,  industry, 
and  self-denial,  and  so  preserve  the  stock,  and  as  a  recompense  for  it, 
give  them  the  benefits  which  comes  from  a  sale  of  the  product,  then  you 
can  have  the  race  preserved  —  otherwise  not.  Therefore  I  say  that  this 
problem  of  contriving  regulations  is  only  the  problem,  otherwise  expres- 
sed, which  arises  in  considering  the  question  of  property. 

Now  the  question  of  property  is  assumed,  for  the  purposes  of  this 
argument  to  have  been  decided,  and  to  have  been  decided  adversely  to 
the  United  Slates,  so  that  we  have  not  that  precise  means  of  preserving 
the  species.  But  that  does  not  change  the  nature  of  the  problem  at  all, 
nor  does  it  change  any  of  the  facts  in  the  case.  If  the  United  States  have 
no  property  so  as  to  permit  them  to  preserve  the  animal,  and  you  have  to 
come  to  the  adoption  of  regulations  to  be  concurred  in  by  both  Govern- 
ments to  accomplish  that  preservation,  you  must  do  the  same  thing  which 
an  award  of  the  right  of  property  amounts  to  —  that  is  to  say,  you  must 
permit  the  United  States  to  take  the  increase  of  the  animal,  and  prevent, 
by  regulation,  all  other  nations  from  interfering  with  the  animal  at  all. 
There  is  no  other  way  you  must  accomplish,  by  regulation,  the  same  ends 
which  an  award  of  the  question  of  property  would  accomplish ;  and  you 
can  only  accomplish  it  by  the  same  means  or  what  is  tantamount  to  the 
same  means. 

Senator  Morgan.  —  Do  you  regard  the  words  "  protection  "  and 
"  preservation  "  in  that  7th  Article  of  the  Treaty  as  being  strictly  syno- 
nymous? 

Mr  Carter.  —  I  rather  think  that  1  have  so  regarded  them,  —  "for 
the  proper  protection  and  preservation.  "  I  think  those  are  two  words 
used,  not  precisely  as  synonymons,  but  substantiallv  so  ;  —  two  terms  in- 
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leaded  to  cover  the  whole  idea.  I  do  not  think  any  precise  distinction  is 
attempted  to  be  made  in  them:  but  two  words  are  employed  to  co\er 
•ore  folly  the  notion  that  these  seals  were  to  be  preserved  by  being  pro- 
tected. We  cannot,  in  this  enquiry,  lose  sight  for  an  instant  of  what  the 
laws  of  nature  are.  They  are  the  very  object  of  our  enquiry.  These 
seals  are  subject  to  the  operations  of  the  laws  of  nature.  Their  increase 
and  their  decrease  inevitably  follow  rules  which  arise  out  of  those  lav  - 
and  hi  order  to  arrive  at  means  and  measures  which  are  necessary  for  that 
protection,  we  must  ascertain  them,  and.  when  we  have  ascertained 
them,  we  must  implicitly  obey  them.  There  can  be  no  tampering  with 
the  laws  of  nature.  Any  violation  of  them  inevitably  draws  after  it  the 
mischievous  consequences  which  are  attached  to  violation :  and  if  we  un- 
der take  to  say  that  we  can  proceed  contrary  to  those  laws  in  any  particu- 
lar, so  far  as  those  laws  involve  the  preservation  of  the  seal,  the  disastrous 
consequences  will  be  drawn  after  it. 

Now,  here,  in  my  view,  is  really  an  end  to  legitimate  debate  in  this 
matter;  any  further  argument  must  proceed  upon  the  assumption  that 
there  is  some  sert  of  doubt  as  to  whether  the  pursuit  of  seals  upon  the 
high  seas  in  the  manner  adopted  by  pelagic  sealers  i>  destructive  or  not. 
I  have  argued  that  question  before.  It  is  as  clear  as  anything  can  be  that 
it  is  destructive.  It  is  not  possible  to  attack  the  females  in  the  way  in 
which  pelagic  sealing  attacks  them  without  its  being  destructive  in  its  con- 
sequences. 

Now,  there  are  two  things  here  that  are  beyond  dispute :  first,  that 
the  young  and  non-breeding  males  may  be  taken,  up  to  a  certain  point, 
without  diminishing  the  birth-rate,  and  the  taking  of  any  females  must 
diminish  that  rate  pro  lotto  and  must,  therefore,  be  in  its  effect  destruc- 
tive. This  does  not  depend  upon  scientific  hnowledge  at  all ;  it  depends 
upon  common  knowledge  and  common  information  which  all  men  are 
alike  possessed  of.  Suppose  the  race  of  sheep  could  not  be  cultivated 
except  in  four  places  in  the  world,  and  that  the  entire  demand  of  the  world 
had  to  be  satisfied  with  the  product  which  could  be  produced  at  those  pla  - 
Could,  under  the  circumstances,  any  female  sheep  ever  be  killed  ?  Very 
plainly  noL  Every  one  of  them  must  be  preserved,  and  the  demand,  of 
course,  would  make  it  profitable  to  preserve  even  one  of  them,  just  a?  it 
is  in  the  case  of  seals.  If  you  kill  a  single  female  seal,  you  must  to  that 
extend  diminish  the  product  which  will  arise.  Of  course,  sheep  can  be 
produced  in  every  quarter  of  the  globe,  and  the  market  glutted  at  pleasure 
at  any  moment  with  them.  It  is  perfectly  practicable  and  perfectly  proper 
to  loll  female  sheep  and  to  kill  them  whenever  it  is  not  profitable  to  in- 
crease the  stock  of  sheep  any  more.  That  condition  of  things  never  arises 
in  the  case  of  seals. 

The  dfiaind  so  far  exceds  the  supply  and  is  so  prodigious,  that  there 
is  a  demand  for  a  much  larger  supply  than  can  be  furnished  on  the  part 
of  everybody  in  the  world ;  and,  therefore  under  the  circumstances,  the 
i  cannot  be  satisfied  without  you  preserve  carefully  and  sedulously 
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every  female  seal.  Under  the  circumstances,  then,  what  is  the  attitude 
of  the  United  States  as  to  this?  It  is  this;  that  it  can  propose  no  regu- 
lations save  one,  and  that  is  an  absolute  prohibition  on  killing  all  seals 
anywhere  upon  the  seas,  having  the  killing  entirely  upon  the  Islands 
»here  the  amount  of  the  increase  can  be  ascertained  and  the  superfluous 
males  separated  from  the  rest  of  the  herd,  and  taken  and  devoted  to  the 
commerce  of  the  world  without  endangering  the  destruction  of  the  stock. 
That  simple  regulations  necessary,  and  1  would  say  absolutely  necessary  in 
its  entire  totality  to  the  preservation  of  these  animals.  If  we  were  to  propose 
any  regulation  at  all,  it  would  have  to  be  some  such  one  as  this.  That 
pelagic  sealing  should  be  limited  to  the  months  of  January  and  December : 
in  other  words,  to  the  winter  months,  when  no  sealers  can  go  out  and 
when  the  seas  are  so  rough  that  they  would  not  undertake  such  an  enter- 
prise, and  when  the  seals  could  not  easily  be  found.  Such  a  regulation  as 
that,  might  be  satisfactory  enough ;  but  it  would  theoretically  and  in  form 
tolerate  pelagic  sealing.  Still,  it  would  be,  in  fact,  prohibition:  and  it 
would  be  insincere  to  present  any  such  scheme  as  that  as  a  regulation, 
because  it  is  prohibition,  and  it  is  best  at  once  to  say  that  the  prohibition 
should  be  made  absolute,  and  that  pelagic  sealing  should  not  be  indulged 
in.  even  in  form,  at  any  time  or  under  any  circumstances. 

Now.  I  say  we  are  able  to  present  no  scheme,  but  perhaps  and 
ought,  out  of  compliment  to  the  other  side,  and  out  of  compliment,  per- 
haps, to  these  British  Commissioners,  who  have  proposed  a  scheme,  to 
consider  w  hat  that  is ;  and  I  suppose  we  may  say  that  if  it  is  possible  to 
retain  pelagic  sealing  to  any  extent  under  regulations  which  shall  not 
endanger  the  race  of  animals  —  if  any  scheme  having  such  an  effect  as 
that  is  possible,  these  Commissioners  could  find  it  out  and  give  it  to  us. 
They  have  presented  a  scheme.  They  have  made  the  subject  a  study,  a 
profound  study,  I  suppose,  and  if  the  problem  is  capable  of  any  solution 
which  shall  preserve  pelagic  sealing  at  all,  we  may  safely  assume  that  they 
have  found  it  out:  and  perhaps  I  ought  to  consider  what  their  scheme  is, 
and  see  whether  it  is  calculated  in  any  degree  to  accomplish  the  end  in 
view.  Now,  I  have  cited  it  at  page  201  of  the  argument  of  the  United 
Slates,  and  the  whole  of  it  I  have  given  you.  It  begins  with  section  155 
of  their  report. 

In  view  of  the  actual  condition  of  seal  life  as  it  presents  itself  to  us  at  the  pre- 
sent time  we  believe  that  the  requisite  degree  of  protection  would  be  afforded  by 
the  application  of  the  following  specific  limitations  at  shore  and  at  sea  : 

a)  The  maximum  number  of  seals  to  be  taken  on  the  Pribiloff  Islands  to  be 
fixed  at  50,000. 

ft)  A  zone  of  protected  waters  to  be  established,  extending  to  a  distance  of  20 
nautical  miles  from  the  islands. 

e)  A  close  season  to  be  provided  extending  from  the  15th  September  to  the 
I  :•(  May  in  each  year,  during  which  all  killing  of  seals  shall  be  prohibited,  with  the 
additional  provision  that  no  sealing  vessel  shall  enter  Behring  Sea  before  the 
1M  July  in  each  year. 

156.  Respecting  the  compensatory  feature  of  such  specific  regulations,  it  is 
believed  that  a  just  scale  of  equivalency  as  between  shore  and  sea  sealing  would  be 
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found,  and  a  complete  check  established  against  any  undue  diminution  of  seals,  by 
adopting  the  following  as  a  unit  of  compensatory  regulation  : 

For  each  decrease  of  10,000  in  the  number  fixed  for  killing  on  the  islands,  an 
increase  of  10  nautical  miles  to  be  given  to  the  width  of  protected  waters  about  the 
islands.  The  minimum  number  to  be  fixed  for  killing  on  the  islands  to  be  10,000, 
corresponding  to  a  maximum  width  of  protected  waters  of  60  nautical  miles. 

157.  The  above  regulations  represent  measures  at  sea  and  ashore  sufficiently 
equivalent  for  all  practical  purposes,  and  probably  embody  or  provide  for  regula- 
tions as  applied  to  sealing  on  the  high  seas  as  stringent  as  would  be  admitted  by 
any  maritime  power,  whether  directly  or  only  potentially  interested. 

There  is  their  scheme.  Its  features  are  these  :  First,  a  limitation  of 
killing  on  the  islands  down  to  50,000  seals ;  secondly,  a  protected  zone 
of  20  miles  around  the  islands  at  all  times,  with  a  scheme  for  increasing 
that  by  increasing  the  protection  10  miles  for  every  reduction  of  10,000 
which  might  be  made  in  the  killing  upon  the  islands;  that  is  to  say,  if  the 
number  was  to  be  reduced  to  be  killed  on  the  islands  from  50,000  to 
40,000  then  the  protected  area  would  be  30  miles  in  diameter. 

If  it  was  carried  to  30,000  then  it  would  be  40  miles  in  diameter ;  if 
to  20, 000  then  to  50  miles  in  diameter;  and  if  to  10,000,  why,  to  60  miles 
in  diameter.  And  if  it  was  absolutely  prohibited,  so  that  there  was  no 
killing  upon  the  islands  at  all,  then  you  might  have  a  protected  area  of 
80  miles  in  diameter.  They  do  not  say  that.  They  say  the  reduction  of 
killing  on  the  islands  is  to  be  limited,  but  you  must  kill,  at  least,  10,000. 
Then  they  propose  a  close  season,  extending  from  the  15th  of  September 
to  the  1st  of  May  in  each  year,  during  which  all  killing  of  seals  in  Bearing 
Sea  and  elsewhere  is  to  be  prohibited.  That  would  be  to  allow  killing 
during  May,  June,  July,  and  August,  and  down  to  the  15th  of  September, 
as  they  say,  for  the  preservation  of  the  seals. 

Now  I  have  several  observations  to  make  on  that  and  the  first  is  that 
it  begins  by  a  restriction  on  killing  on  the  islands  reducing  that  from 
100,000  as  it  is  now  to  50,000,  but  that,  these  Arbitrators  have  no  power 
to  do.  The  regulations  which  they  are  permitted  to  frame  must  be  regu- 
lations operative  outside  the  jurisdictional  limits  of  the  two  Governments. 
They  have  no  authority  to  make  any  regulations  which  restricts  the 
action  of  the  United  States  upon  its  own  soil. 

That  was  never  thought  of  by  either  of  the  Governments  in  framing 
the  Treaty.  The  United  States  is  to  be  free  in  its  own  actions  on  its  own 
soil,  but  this  regulation  assumes  that  you  are  to  cut  down  the  number  to 
be  killed  there  to  50,000.  That  leading  feature  of  it  being  inadmissible 
the  whole  thing  is  inadmissible.  Let  me  pass  that  however  for  a  moment 
and  try  this  scheme  upon  its  merits  as  a  scheme  for  the  preservation  of 
the  seal  and  let  me  assume  that  no  objection  is  taken  to  this  reduction  of 
the  amount  of  slaughter  upon  the  islands.  Well  how  will  it  stand  then? 
As  it  is  now  there  are  say  150,000  seals  taken  every  year,  or  160,000  pro- 
bably, about  100,000  on  the  islands,  and  60,000  to  70,000  taken  by  pel- 
agic sealing  besides  what  are  lost.  That  it  is  admitted  is  ruinous.  That, 
it  is  admitted,  involves  the  destruction  and  probably  the  speedy  destruction 
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of  the  herd.  This  is  supposed  to  accomplish  a  different  result.  That 
is  to  say,  it  is  supposed  to  accomplish  less  destructive  work  than  would 
be  effected  by  the  taking  of  100,000  young  males  on  the  islands  and 
60,000  or  70,000  females  upon  the  sea. 

Well  now  how  many  females  can  you  safely  take  without  destroying 
this  herd,  for  that  is  the  question?  Pelagic  slaughter  is  levelled  mainly 
at  females.  The  great  body  of  the  pelagic  catch  is  females  as  we  know. 
How  many  of  them  can  you  safely  take  without  destroying  the  herd? 
That  is  aproblem  to  which  these  Commissioners  have  not  given  theiratten- 
tion  at  all.  They  have  evaded  that.  But  that  was  the  main  thing  for 
them  to  consider.  They  could  not  come  to  any  conclusion  that  any  par- 
ticular scheme  of  regulations  would  preserve  this  herd  without  inquiring 
how  many  females  it  took  and  whether  the  herd  could  stand  it.  Now 
they  have  come  to  one  conclusion  already  which  I  think  is  a  starting  point 
from  which  we  can  operate. 

Then  have  said  at  section  60  of  their  Report  which  is  found  on 
page  11  : 

From  the  circumstances  above  noted,  the  maintenance,  of  seal  life  in  the 
North  Pacific  was  threatened  and  reduced  to  a  critical  state  in  consequence  of  the 
methods  adopted  on  the  breeding  islands  where  the  seals  were  drawn  upon  annually 
to,  and  even  beyond, the  utmost  limits  possible  apartfrom  depletion;  and  where,  in 
consequence  of  the  enlarged  season  of  commercial  killing  and  the  allowance  of  "  food 
killing  "  during  the  entire  time  in  which  any  seals  resorted  to  the  islands,  these 
animals  had  practically  no  undisturbed  senson  of  respite.  At  this  time  a  new  factor 
also  tending  towards  decrease  appeared  in  the  form  of  "  pelagic  sealing  ". 

That  is  to  say  their  position  is  that  prior  to  the  introduction  of 
pelagic  sealing  and  when  the  herd  was  subject  to  no  destruction  except 
of  its  natural  enemies,  and  killing  upon  the  islands,  the  killing  of  100,000 
males  upon  the  islands  was  more  than  the  herd  could  stand,  and  that 
that  species  of  killing  had  brought  the  herd  into  a  critical  condition  prior 
to  the  practice  of  pelagic  sealing. 

Of  course,  there  is  a  point  beyond  which  you  cannot  go  in  the  taking 
of  young  males;  you  must  leave  enough  for  the  purposes  of  the  herd. 
What  is  that  point?  The  Commissioners  say  100,000  is  too  many. 
The  United  States  say,  "  No,  we  do  not  think  100,000  is  too  many"  but, 
at  the  same  time,  they  say  that  you  could  not  probably  carry  it  much 
beyond  that.  Take  the  British  Commissioners'  own  view,  that  the  taking 
of  100,000  is  more  than  the  herd  would  stand.  If  the  herd  cannot  stand 
the  annual  loss  of  100,000  young  males,  what  loss  of  young  females  can 
it  stand?  Here  you  have  a  species  of  highly  polygamous  animal;  one 
male  with  from  20  to  30  females  ;  and,  if  the  herd  cannot  stand  the  loss 
of  100,000  males,  it  must  be  obvious  that  it  cannot  stand  the  loss  of 
50,000,  nay,  not  more  than  20,000  young  females  on  their  own  hypo- 
thesis. That  must  be  certainly  true.  Now,  what  assurance  have  you 
under  this  scheme,  limiting  the  pelagic  sealing  in  this  manner,  that 
there  will  not  be  at  least  20,000  or  30,000,  or  even  50,000  females  still 
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taken  ?  There  is  no  restriction  on  pelagic  sealing  placed  from  the  1st  of 
May  till  the  15lh  of  Septemher,  except  the  protected  area  of  20  miles 
round  the  islands;  all  the  rest  of  the  sea,  --BehringSea  and  the  North 
Pacific  Ocean  as  well  —  are  throw  open. 

Sir  Charles  Russell.  —  Except  that  no  vessel  is  to  enter  Behring 
Sea. 

Mr  Carter.  —  Until  the  1st  July,  yes. 

How  do  you  know  that  that  will  not  result  in  the  taking  of  as  many 
females  as  there  are  now?  Why  it  is  certain  that  it  would  result  in 
that.  1  wish  to  call  the  attention  of  the  Arbitrators  to  a  provision  of 
this  very  scheme,  which  makes  it  as  certain  as  any  future  thing  can 
be  certain,  that  under  this  scheme  of  destruction,  the  females,  so  far 
from  being  diminished,  would  be  increased,  because  pelagic  sealing 
would  be  immensely  increased.  Their  scheme  is,  you  must  cut  down 
that  supply  of  the  market  which  is  now  furnished  by  the  Pribilof  Is- 
lands to  the  extent  of  50,000.  Those  are  taken  out  of  the  market  at 
once.  What  effect  has  that  on  the  price?  Why  to  prodigiously  in- 
crease it.  The  price  has  been  steadily  advancing  for  years.  Upon 
the  last  accounts,  it  was  100  shillings  a  skin,  affording  a  prodigions 
profit  upon  any  seals  taken.  With  the  force  of  pelagic  sealers  now 
engaged  in  those  waters,  they  can  secure  60,000  to  70,000  skins  a  year, 
and  that  force  has  been  continued  every  year,  and  if  there  are  no  other 
inducements  offered  than  those  in  the  market,  and  without  regard  to 
the  reduction  of  the  supply  from  the  Pribilof  Islands  to  50,000  -  -  if 
we  take  things  as  they  now  exist,  we  know  that  pelagic  sealing  is  going 
to  continually  increase  and  rapidly  increase,  because  it  has  been  rapidly 
increasing  all  along  -  -  all  you  want  to  do  to  make  the  supply  of  seals 
taken  by  pelagic  sealing  as  large  as  before,  is  to  put  on  a  few  more  seal- 
ing vessels  that  is  all.  What  was  done  in  five  or  six  months  must  now 
be  done  in  three  or  four.  That  is  all  the  difference  that  there  is.  Is  it 
not  absolutely  as  certain  as  anything  can  be  that,  with  the  enormous 
profit  that  there  is  upon  every  skin  taken  by  a  pelagic  sealer,  there  will 
be  an  abundance  more  of  vessels  fitted  out  for  their  work?  Of  course, 
that  is  certain. 

Therefore,  it  is  not  only  they  have  made  no  provision  here  for  the 
restriction  of  the  number  of  the  females  taken,  but  they  have  made  pro- 
visions which  will  vastly  increase  the  numbers  taken.  These  provisions 
are  not  for  the  preservation  of  the  fur-seal;  these  provisions,  which  be- 
gin by  cutting  down  the  supply  which  is  taken  from  the  Pribilof  Islands, 
—  these  provisions  which  make  a  rise  of  the  price  of  the  seal-skin  in  the 
market  and  tempt  the  investment  of  more  capital  and  the  employment 
of  more  men  in  pelagic  sealing  are  provisions  not  for  the  preservation  of 
seals,  but  for  the  cultivation,  the  stimulus  and  the  encouragement  of 
pelagic  sealing.  That  is  their  character  upon  the  face  of  them. 

Now,  let  me  take  another  feature  of  it;  and  that  is,  this  sliding 
scale  that  they  have,  enlarging  the  area,  round  the  island,  of  pro- 
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tection  provided  you  will  reduce  the  amount  of  slaughter  upon  the 
island.  For  every  10,000  that  you  reduce  the  number  of  seals 
killed  upon  the  Island,  you  are  to  have  an  additional  protection  of 
10  miles.  What  does  that  amount  to?  It  is  a  provision  having  the 
same  effect.  If  the  purpose  was  to  stimulate  pelagic  sealing,  a  con- 
trivance could  not  be  designed  that  was  more  effective  for  the  object, 
than  cutting  down  the  supply  that  comes  to  the  market  from  the  Islands 
first  to  40,000,  then  to  30,000,  then  to  20,000,  and  then  possibly  to 
10.000.  When  you  get  it  down  to  10,000,  then  the  whole  supply  of  the 
market  practically  depends  on  pelagic  sealing;  and,  of  course,  the  sti- 
mulus to  that  pursuit  is  prodigiously  increased.  This  is^the  prominent 
feature  of  these  regulations.  I  say  the  prominent  feature  of  these 
regulations  is  the  new  stimulus  it  affords  to  pelagic  sealing  by  cutting 
down  the  supply  which  comes  from  the  Pribilof  Islands,  the  demand 
being  the  same,  of  course,  all  the  time. 

Now,  to  take  another  feature  of  it.  Of  course,  taking  at  the  Prib- 
ilof Islands  is  much  less  expensive  than  it  is  anywhere  else;  and, 
consequently,  the  skins  can  be  offered  to  the  world  at  a  less  price. 
The  greater  the  expense  attending  the  capture  of  the  seal,  the  greater 
the  price,  of  course,  in  the  market  will  be,  because  the  demand  so  lar- 
gely, exceeds  the  supply.  Now  as  these  successive  restrictions  are 
placed  upon  pelagic  sealing  requiring  an  additional  number  of  vessels 
and  an  additional  supply  of  men  in  order  to  produce  the  same  result 
in  the  taking  of  seal-skins  so  that  the  same  number  may  be  got,  the 
expenses  will  necessarily  increase.  Then  who  pays  those  expenses? 
Why,  the  consumer,  of  course ;  hecause  it  goes  into  the  price.  You 
cannot  increase  the  expense  of  gathering  a  property  without  it  falling 
upon  the  consumer. 

Then  there  is  another  point;  who  will  protect  this  prohibited  area 
of  20  or  30  miles?  It  must  be  done  by  armed  cruisers.  Of  what 
power?  Presumably,  of  the  United  States,  as  nothing  is  said  to  the 
contrary.  But  suppose  Great  Britain  undertook  her  share  of  the  ex- 
penses, it  would  require  in  that  scene  of  perpetual  disturbance,  to 
make  the  protection  of  that  zone  complete,  in  order  to  prevent  the  extrance 
into  it  by  any  pelagic  sealer,  a  very  considerable  force  of  vesels ;  not 
two,  but  half  a  dozen,  or  a  dozen  at  least,  armed  vessels  which  must 
be  sent  there  by  Great  Britain  or  the  United  States  for  the  purpose  of 
enforcing  that  prohibition. 

What  is  the  expense  of  that?  An  expense  not  measured  by 
100,000  dollars  but  by  many  hundreds  of  thousands  probably 
1,000,000  annually  expended  under  this  scheme  for  the  purpose  of 
enforcing  one  of  these  prohibitions  which  is  a  most  difficult  one  to 
enforce  because  the  pelagic  sealer  has  a  right  to  be  on  the  sea  and  to  go 
up  to  this  prohibited  area.  The  presence  of  a  pelagic  sealer  on  the  sea 
with  appliances  is  nothing  illegal  in  itself.  It  is  not  as  if  it  were  abso- 
lutely prohibited,  and  when  you  find  a  vessel  you  can  catch  her  because 
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she  has  the  appliances  on  board.  But  she  has  the  right  to  be  there  and 
the  business  of  the  Government  is  to  keep  her  out  of  this  prohibited 
area.  Conjecture  only  can  furnish  us  with  a  notion  of  what  the  cost 
will  be.  I  cannot  see  how  it  would  be  less  than  1,000,000  dollars. 
That  has  to  be  paid  and  by  whom?  Both  by  the  consumer  and  the  tax- 
payer and  that  affects  the  two  powers.  It  is  derived  of  course  by  tax- 
ation. Therefore  it  is  between  the  consumer  and  the  people  of  the  two 
nations. 

There  is  an  immense  sum  of  upwards  of  1,000,000  dollars  to  be 
expended  for  this  purpose  and  for  whose  benefit?  For  the  benefit  of 
the  United  States?  No.  For  the  benefit  of  Great  Britain?  No.  For  the 
benefit  of  the  people  who  consume  seal  skins?  No,  it  is  a  damage  to 
them,  because  they  have  to  pay  more  under  that  system  than  they  would 
under  any  other.  Then  for  whose  benefit  is  it?  Why  for  the  benefit 
of  people  engaged  in  pelagic  sealing,  and  in  consequence  of  whose  acts 
the  seal  herd  will  be  exterminated  in  a  few  years.  It  is  for  the  benefit 
of  these  people  that  they  will  be  placed  or  partly  for  them  and  partly 
for  people  who  want  seal  skins.  It  seems  to  me  that  such  a  thing  is  too 
preposterous  for  serious  consideralion. 

Now  I  say  that  these  Commissioners  have  studiously  avoided  the  real 
problem  before  us  which  was  to  be  first  ascertained,  how  many  females 
you  can  take  without  working  a  destruction  of  the  herd.     That   is  the 
problem  which  has  been  solved  upon  the  islands.     The  enquiry  there  has 
always  been,  how  many  young  males  can  you  take  for  the  purpose  of 
supplying  the  markets  of  the  world,  and  yet  not  endanger  the  existence 
of  the  herd  —  an  enquiry  carefully  prosecuted,  upon   the   solution  of 
which  all  the  lights  derivable  from  a  very  long  experience  have  been 
brought  to  bear;  and  they  came  to  the  conclusion  that  you  can  take  up 
to  100000  young  males  without  endangering  the  existence  of  the  herd. 
You  must  not  go  beyond  that;  and  there  the  taking  has  been  stopped, 
the  similar  problem  these  Commissioners  should  have  attempted  to  solve 
—  how  many  females  can  you  take  from  the  herd  without  destroying  it— 
they  have  not  attempted  to  solve.     If  they  had,  the  fallacy  of  their  own 
solution  would  have  stood  self-exposed  and  in  two  directions.     In  the 
first  place  they  could  not  tell  how  many.     Could  they  safely  say  that  even 
5000  females  could  be  taken  without  tending  to  destroy  the  herd,  and 
without  in  the  end,  at  a  period  more  or  less  remote,  the  destruction  being 
fully  effected?     They  could  not  say  that  even  5000  would  not  have  that 
effect.     From  all  the  evidence  in  the  case,  and  from  the  very  careful  reas- 
onings which  have  been  entered  into  by  the  American  Commissioners, 
I  think  the  conclusion  is  entirely  a  safe  one  that  5000  females  could  not 
be  thus  taken,  because,  theoretically,  of  course,  you  cannot  take  one 
without  doing  it. 

Now  if  you  take  5000  annually  every  year,  the  number  5000  must 
be  each  year  subtracted  from  a  constantly  diminishing  minimum  and 
of  course  the  rate  —  the  proportionate  amount  of  the  taking,  increases  in 
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a  ratio  far  more  rapid  than  the  arithmetical  one,  the  destruction  which 
would  be  accomplished  at  the  first  might  be  perhaps  slight;  but  it  is  grea- 
ter and  greater  each  year  and  finally  reaches  a  figure  at  which  its  disas- 
trous and  its  destructive  proportions  become  perfectly  manifest.  But  if 
they  had  said  that  you  could  take  5000  or  20000,  they  would  still  have 
been  confronted  with  another  difficulty  equally  insuperable.  How  do  they 
know  that  the  arrangement  which  they  propose  would  actually  limit  the 
number  of  captures  to  the  number  they  propose?  They  have  no  means 
of  ascertaining  that?  No  means  are  possible.  They  cannot  limit  the 
taking  to  males ;  to  that  all  are  agreed.  The  taking  must  be  indiscriminate 
at  all  times  and  under  allcircumstances.  There  isno  method  of  makingany 
distinction.  How  can  they  tell  that  when  the  cupidity  of  man  is  aroused  by 
thestimulus  which  a  large  profit  would  afford  them,  a  fleet,  not  of  50  ves- 
sels but  100  vessels,  would  be  upon  the  seas  during  this  time  which  is 
allowed  and  capture  not  60000  seals,  but  100  000, or  150000.  That  is 
perfectly  probable,  or,  at  all  events  it  is  perfectly  possible,  and  far  more 
probable  than  any  other  result. 

Now  one  would  suppose  that  in  suggesting  these  regulations  they 
would  have  paid  some  attention  to  their  own  conclusions  as  stated  in  other 
parts  of  their  Report.  They  have  considered  this  question  of  taking  fe- 
males. It  has  been  pressed  upon  them  very  much.  They  have  ventured  to 
say  that  the  taking  of  a  female  is  not  necessarily  injurious.  She  may  be 
barren  and  then  it  is  not  injurious. 

Well  that  is  true.  There  could  not  be  any  damage  to  take  a  barren 
female,  but  who  can  tell  what  females  are  barren  and  what  are  not? 

Nobody,  except  Mr.  Elliott,  whose  Report  my  learned  friends  wished 
very  much  to  get  in  and  perhaps  have  got  in.  He  knows;  he  can  tell  a 
barren  female  from  others,  he  has  been  on  the  Islands,  and  has  counted 
them ;  and  ke  makes  250,000  of  them.  But  no  one  else  can  tell.  These 
commissioners  were  on  the  Island,  and  could  not  tell  how  many  there 
were,  or  that  there  were  any;  but  I  agree,  if  they  could  confine  the 
taking  to  barren  females,  it  would  not  do  so  much  damage.  But  it  can- 
not be  so  confined,  and  they  do  not  pretend  so  to  confine  it. 

What  is  their  own  view  of  taking  females  that  are  not  barren.  They 
have  expressed  it  thus  —  I  read  from  section  80  of  their  Report,  which  is 
on  page  13  : 

"  80.  To  assume  that  the  killing  of  animals  of  the  female  sex  is  in  itself  repre- 
hensible or  inhuman,  is  to  make  an  assumption  affecting  all  cases  where  animals 
are  preserved  or  domesticated  by  man.  Most  civilized  nations,  in  accordance  with 
the  dictates  of  humanity  as  well  as  those  of  self-interest,  make  legislative  provision 
for  the  protection  of  wild  animals  during  the  necessary  periods  of  bringing  forth 
and  of  rearing  their  young  ;  but  the  killing  of  females  is  universally  recognized  as 
permissible  if  only  to  preserve  the  normal  proportion  of  the  sexes.  " 

That  is  true,  indeed,  in  cases  where  the  animal  can  be  cultivated  in 
all  parts  of  the  globe  at  pleasure ;  but  very  untrue  where  you  can  cultivate 
it  only  in  a  very  few  particular  spots. 

This  is  the  case  in  all  instances  of  game  preservation  and  stock  raising,  and  in 
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the  particular  example  of  the  fur-seal,  it  is  numerically  demonstrable  that,  in  main- 
taining a  constant  total  of  seals,  a  certain  proportion  of  females  should  be  annually 

available  for  killing.  The  killing  of  gravid  females  must,  however,  be  deprecated 
as  specifically  injurious,  and  in  any  measures  proposed  for  the  regulation  of  seal 
hunting  should  receive  special  attention. 

What  attention  have  they  given  to  it  here?  What  provisions  have 
they  made  or  suggested  for  the  protection  of  gravid  females?  None  what- 
ever; and  of  course  none  can  be  suggested.  But  why  is  the  killing  of  a 
gravid  female  more  specifically  injurious  than  the  killing  of  another 
female  ?  I  cannot  myself  perceive  the  difference.  The  two-year-old 
female  of  to-day  is  not  gravid,  but  if  she  is  killed,  the  possibility  of  the 
existence  of  a  gravid  female  is  prevented.  You  only  anticipate  the  des- 
truction by  the  period  of  a  year.  The  absolute  amount  of  the  injury  is 
almost  the  same  in  its  destructive  character  upon  the  herd.  Not  exactly 
the  same,  but  it  is  the  same  in  its  nature  and  almost  the  same  in 
amount. 

Now  then,  we  see  what  these  regulations  are.     How  are  they  to  be 
described?     What  the  Treaty  requires  is  regulations  necessary  for  the 
preservation  of  the  fur-seal.     Are  these  regulations  for  the  preservation 
of  the  fur-seal?     No;  they  are  regulations  designed  to  secure  the  more 
speedy  destruction  of  that  race.     That  is   what  they  are.     Their  chief 
feature  is  to  permit  pelagic  sealing,  and  to  increase,  and  prodigiously 
increase,  the  stimulus  which  is  offered  for  the  pursuit  of  it.     They  are 
regulations  not  for  the  protection  and  preservation  of  the  fur-seal,  but  for 
its  destruction  —  and  for  its  destruction  in  the  most  inhuman  and  shock- 
ing form.     For  it  cannot  be  disguised  that  this  business  of  pelagic  seal- 
ing is  pregnant  with  enormities  which  we  do  not  like  to  consider;  and  it 
comes  in  the  shape,  as  it  were,  of  an  invitation  on  the  part  of  Great  Bri- 
tain to  the  United  States  to  engage  with  her  in  this  work  of  destruction. 
She  asks  her  to  abolish  this  mode  of  taking  seals,  or  to  diminish  it,  cut 
it  down  as  much  as  possible,  which  is  at  present  pursued  upon  the 
Islands ;  to  forego  in  great  part  that  mode  of  taking  the  seals  which  is 
consistent  with  the  preservation  of  the  herd,  which  is  agreeable,  as  far  as 
the  killing  of  animals  can  be  made  agreeable,  to  the  impulses  of  human- 
ity.    She  asks  her  to  forego  that  and  engage  with  her  in  this  destruc- 
tive slaughter  upon  the  seas.     She  is  made  to  say  to  the  United  States  : 
"Blot  out  from  your  statute-book  those  laws  which  declare  the  killing  of 
female  seals  to  be  a  crime ;  forget  those  precepts  of  the  law  of  nature 
which  teach  us  that  the  killing  of  female  seals  under  such  circunstances, 
or  that  the  destruction  of  any  useful  race  of  animals,  is  a  crime.     Forget 
those  precepts  and  come  and  engage  with  us  in  this  work  of  destruction 
upon  the  high  seas.     Come,  together  with  us,  and  let  us  tear  open  the 
bellies  of  these  gravid  females,  just  ready  to  bring  forth,  and  let  their 
bleeding  and  crying  young  fall  on  the  decks.     Come  with  us,  and  slaugh- 
ter these  nursing  mothers  out  at  sea  in  search  of  food,  and  lettheir  miser- 
able offspring  perish  on  the  shore.     Come  with  us,  and  make  our  decks 
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run  red  and  white  with  blood  and  milk."  These  seem  to  be  the  regula- 
tions which  Great  Britain,  a  great  and  humane  nation,  is  made  to  tender 
to  the  United  States  as  being  those  to  which  she  is  prepared  to  yield  her 
concurrence. 

These  propositions  really  seem  to  me  to  contain  enormities  which 
actually  shock  the  humane  sense  of  mankind.  There  is  no  economic  re- 
sult to  be  attained  by  them.  There  is  no  useful  result  to  be  attained  by 
them.  They  are  destruction,  and  nothing  but  [ destruction;  and  it  is  des- 
truction accompanied  with  every  species  of  enormity. 

Mr  President,  I  have  argued  heretofore  in  the  course  of  my  argument, 
and  I  cannot  too  often  insist  upon  it,  that  the  duty  of  preserving  the  use- 
ful race  of  animals  belongs  to  that  nation  or  to  that  people  which  has 
such  a  control  over  them  that  they  can  take  and  apply  the  annual  increase 
and  benefit  of  the  animal  to  the  uses  of  mankind,  and  at  the  same  time 
to  preserve  its  stock.  It  is  their  duty,  because  they  have  the  power  to  per- 
form it,  and  because  self-interest  furnishes  them  with  a  sufficient  motive 
to  insure  its  performance.  Nature  has  so  linked  together  duty  and  self- 
interest  as  to  make  the  gratification  of  the  one  assure  the  performance  of 
the  other. 

It  was  thought,  the  ^nited  States  at  one  time  believed,  that  this  was 
their  duty, and  that  they  should  persist  in  their  efforts  to  perform  it.  There 
are  those  who  thought,  and  who  still  think,  that  that  duty  should  never 
have  been  relinquished  by  the  United  States,  but  that  she  should  have 
performed  it  at  all  hazards,  even  though  she  had  been  obliged  to  meet  the 
three  quarters  of  the  globe  in  arms.  If  she  had  attempted  its  performance 
with  the  full  exertion  of  all  her  power,  and  calamitous  consequences  had 
resulted,  the  humane  sentiment  of  mankind,  the  enlightened  sentiment  of 
the  world,  history  in  her  final  award,  would  have  charged  the  responsi- 
bility for  those  calamities  upon  that  nation  or  upon  that  people  who  had 
refused  lo  be  bound  by  those  natural  laws  which  ought  to  be  the  rule  gov- 
erning the  intercourse  between  nations. 

But  other  counsels  were  followed ;  and  a  different  course  was  pursued. 
The  United  States,  abominating  war,  viewing  hostilities,  especially  with  a 
power  kindred  in  speech  and  blood,  with  unspeakable  dread,  always  in- 
clined to  pacific  measures,  when  a  Tribunal  was  offered  to  them,  com- 
posed of  the  selected  wisdom  of  the  world,  for  the  determination  of  the 
contention  between  her  and  Great  Britain,  could  not  help  accepting  that 
offer,  and  forbearing  from  any  further  efforts  of  her  own  in  enforcing 
her  rights,  and  discharging  the  corresponding  duty  for  the  preservation  of 
this  race  of  animals,  which  had  been  imposed  upon  her  by  her  situation  and 
by  her  advantages.  That  duty  she  has  relinquished,  but  although  the  duty 
has  been  relinquished,  it  has  not  been  extinguished.  It  has  only  been 
transferred  from  the  United  States  to  others.  It  has  been  transferred  to 
the  members  of  this  Tribunal ;  and  it  remains  for  them  to  discharge  this 
great  duty  of  preserving  this  useful  race  of  animals.  It  is  made  their 
duty  by  the  terms  of  the  Treaty  itself.  The  United  States  has  retired 
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from  the  field,  and  withheld  any  further  exercise  of  their  power.  That 
duty  is  one  which  it  is  perfectly  easy  to  perform.  There  is  no  difficulty 
about  it  whatever.  The  destruction  of  this  race  of  seals  is  wholly,  abso- 
lutely, unnecessary.  It  can  be  easily,  certainly  preserved,  either  by  an 
award  of  property  or  by  the  establishment  of  regulations  tantamount  to 
an  award  of  the  right  of  property,  which  shall  prevent  any  slaughter  of  the 
species  by  other  nations  and  other  citizens,  and  remit  the  entire  taking  to 
the  Islands,  where  that  taking  can  be  carried  on  consistent  ly  with  natural 
laws. 

If  the  decision  of  this  Tribunal  shall  be  in  accordance  with  those  great 
laws  which  1  have  attempted  to  lay  down  and  to  support,  it  will  remain  a 
guide,  an  instructive  guide,  for  present  and  for  future  times  in  the  adjust- 
ment of  similar  controversies.  If  it  shall  be  otherwise  decided,  it  will  of 
itself  be  a  new  source  of  strife  and  contention,  and  will  add  to  the  diffi- 
culties, already  sufficiently  great,  in  which  nations  are  likely  occasion- 
ally to  be  involved.  I  cannot  doubt  that  this  duty,  this  high  respon- 
sibility, will  be  discharged  by  this  Tribunal  resolutely,  faithfully,  and 
with  entire  effect. 

The  President.  —  Mr  Carter,  at  the  conclusion  of  this  long  and  weighty 
argument,  without  presuming  to  express  any  opinion  in  reference  to 
the  merits  of  your  case,  I  cannot  refrain  from  expressing  our  acknowledg- 
ments of  the  lofty  views  which  you  have  taken  of  the  questions  of  general 
principle  involved  in  your  subject,  and  which  you  have  developed  before 
us.  You  have  spoken  in  a  language  well  worthy  of  this  high  court  of 
peace  between  nations.  You  have  spoken  for  mankind. 

Mr  Carter.  —  I  am  very  much  obliged,  Mr  President. 

The  President.  —  I  understand  that  Mr  Coudert  is  to  follow. 

Mr  Coudert.  —  If  it  is  your  pleasure,  I  shall  proceed  at  once. 

The  President.  —  No,  if  you  please,  we  would  rather  ask  you  to  wait 
until  to-morrow. 

The  Tribunal  accordingly  adjourned  until  Wednesday,  May  3,  1893, 
at  11.  30  o'clock. 
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